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(Laws, 1893, chapter 16, page 150.) 


SECTION 1. The supreme court of the state, immedi- 
ately upon the taking effect of this act, shall appoint 
three persons, no two of whom shall be adherents to the 
same political party, and who shall have attained the age 
of thirty years and are citizens of the United States and 
of this state, and regularly admitted as attorneys at law 
in this state, and in good standing of the bar thereof, as 
commissioners of the supreme court. 

Sec. 2. It shall be the duty of said commissioners, un- 
der such rules and regulations as the supreme court may 
adopt, to aid and assist the court in the performance of 
its duties in the disposition of the numerous cases now 
pending in said court, or that shall be brought into said 
court during the term of office of such commissioners. 

Sec. 3. The said commissioners shall hold office for the 
period of three years from and after their appointment, 
during which time they shall not engage in the practice ° 
of the law. They shall each receive a salary equal to the 
salary of a judge of the supreme court, payable at the 
same time and in the same manner as salaries of the 
judges of the supreme court are paid. Before entering 
upon the discharge of their duties they shall each take 
the oath provided for in section one (1) of article fourteen 
(14) of the constitution of this state. All vacancies in 
‘this commission shal] be filled in like manner as the orig- 
inal appointment. Prorided, That upon the expiration of 
the terms of said commissioners as hereinbefore provided, 
the said supreme court shall appoint three persons hay- 
ing the same qualifications as required of those first ap- 
pointed as commissioners of the supreme court for a fur- 
ther period of three years from and after the expiration 
of the term first herein provided, whose duties and sala- 
ries shall be the same as those of the commissioners origi- 
nally appointed. (Amended, Laws, 1895, chapter 30, page 
155.) 
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AMENDED RULES OF COURT. 


3. [ORDER OF HEARING.]—The court, in advance, shall, 
by order, designate what cases shall be submitted and 
when, having reference to the order of time in which such 
cases were originally docketed. Advanced cases and 
cases in which rehearings shall have been granted will 
be placed on the call for the sitting of court next follow- 
ing the expiration of the time for serving briefs as pro- 
vided by the rules. 

9. [Briers.]—Within twenty days after the docketing 
of a cause in this court, and within the same time after a 
rehearing shall have been allowed, the party holding the 
affirmative shall furnish a printed brief of his points and 
citations in support thereof, to the opposite party or his 
attorney of record, by whom in turn a like brief in reply 
shall be served within twenty days after service of the 
first required brief, or, if none such shall have been 
served, then within twenty days after the expiration of 
the time allowed for that purpose. Before the submis- 
‘sion of any cause, each party shall file with the clerk of 
this court ten printed copies of the brief which he has 
furnished the opposite party or his attorney of record, 
with proof of service thereof. Each brief shall by num- 
ber designate the several pages of the record containing 
matter bearing upon the questions discussed in such brief. 
Every reference to an adjudicated case shall be by the 
title thereof, as well as by the volume and page where it 
may be found, and the particular edition of any text- 
book referred to must be given in connection with the 
cited page or section thereof. 

13. [CAPITAL CASES—SUSPENSION OF SENTENCE.]—-In 
all criminal cases brought on error to this court, where it 
appears that the court below has passed sentence of death 
upon the plaintiff in error, it is ordered that the sentence 
and judgment be suspended until the further order of 
this court, and it shall be the duty of the clerk to indorse 
such suspension upon the transcript filed in said cause 
and immediately transmit a certified copy thereof to the 
officer charged with the execution of said sentence. 
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Ciry OF OMAHA V. SAMUEL HAWVER. 
Fitep JUNE 16, 1896. No. 6747. 


1, Municipal Corporations: DEDICATION FOR STREET: EVIDENCE, 
Where the acts of an owner of real estate are relied upon to prove 
that he has dedicated it to the public the acts must be such as to 
clearly manifest an intention on his part to dedicate it, and the 
public must have so acted with reference to the property as to in- 
dicate an intention of acceptance of the property dedicated. 


2. Dedication: EvipENce. Acts of an owner which amount to a dedi- 
cation of his property to the public must be such as indicate an 
abandonment of the use of the property exclusively to the public. 


The plaintiff owned an unplatted tract of land in 
the limits of a city so situate that Sixth street of said city, if ex- 
tended, would pass through it. Before said street was extended 
through his land he sold a part of the tract, conveying it by metes 
and bounds, one of the cails in the conveyance being so many feet 
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to the west line of Sixth street. Held, That this act of the owner 
was not alone sufficient to sustain a finding that he had dedicated 
any part of his land to the public to be used as a part of said 
street. 


. Certain acts of an owner of real estate, from which 
it was claimed he had dedicated to the public a part thereof, set 
out in the opinion, and held not sufficient to sustain a finding of 
such dedication. 


Error from the district court of Douglas county. 
Tried below before Davis, J. 


E. J. Cornish and James H. Macomber, for plaintiff in 
error. 


References: Harding v. Jasper, 14 Cal., 648; State v. 
Trask, 27 Am. Dec. [Vt.], 559; Carter v. City of Portland, 
4 Ore., 339; Bartlett v. City of Bangor, 67 Me., 460; Town of 
San Leandro v. Le Breton, 72 Cal., 170; Aever v. Portland 
Cable I. Co., 16 Ore., 500. 


Leavitt Burnham and Alfred Pizey, contra. 


References: McDaniel v. Mace, 47 Ia., 510; Bushman v. 
Gibson, 15 Neb., 676; Sanford v. Covington, 12 Ky. Law 
Rep., 450; Graham v. Hartnett, 10 Neb., 521; Irwin v. 
v. Dicion, 9 How. [U. 8.], 10; In re Beach Avenue, 70 Hun 
[N. Y.], 353; Princeton v. Templeton, 71 Ill., 69; Hiatt v. 
Brooks, 17 Neb., 33; Burlington & M. R. R. Co. v. Wendt, 
12 Neb., 76. 


RaGAn, C. 


Samuel Hawver brought this suit in the district court 
of Douglas county against the city of Omaha to recover 
the value of certain of his real estate which he alleged 
the city, without any authority of law, had on the 19th of 
November, 1888, appropriated to its use for the purposes 
of a street. So much of the answer of the city as is ma- 
terial here was as follows: “The said city denies that on 
the 19th day of November, 1888, it entered upon, seized, 
or took possession of and appropriated to its use the said 
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strip of ground in controversy, but in that behalf alleges 
the fact to be that said strip of ground, long prior to said 
date, had been duly dedicated by the plaintiff to the pub- 
lic as a public highway and for the use of the public as a 
public street.” Hawver had a verdict and judgment and 
the city has brought the case here for review. 

1. Hawver owned what is known as “Tax Lot 11” in 
section 26, township 15 north, and range 18 east. On one 
side of this land was what is known as “Credit Foncier Ad- 
dition,” to the south line of which extended Sixth street. - 
On the other side of Hawver’s land, crossing an imaginary 
extension of said Sixth street at right angles, was Ban- 
croft street. An extension of Sixth street in a straight 
line from the south side of “Credit Foncier Addition” to 
Bancroft street would pass through Hawver’s land. It 
is not disputed that in November, 1888, the city of Omaha 
extended Sixth street from the south line of “Credit Fon- 
cier Addition” to Bancroft street, and in so doing appro- 
priated a strip of land 60 feet in width and 1,287 feet 
in length through said tax lot 11, but the contention of 
the city is that the strip of ground so appropriated by it 
for the extension of Sixth street had been prior to that 
time dedicated to the public for the purposes of a street 
by Hawver, and this was the only point litigated in the 
court below. At the close of the evidence the city re- 
quested the court to charge the jury as follows: “You are 
instructed that if you find from the evidence that prior to. 
the commencement of this action the plaintiff dedicated 
the strip of ground in controversy as a part of Sixth 
street, it would be your duty to return a verdict in this 
action in favor of the defendant.” The court refused to. 
give this instruction and limited the jury to a considera- 
tion of the value of the real estate of Hawver appro- 
priated by the city for the purposes of Sixth street. If 
the evidence introduced before the jury would have.sup- 
ported a special finding that Hawver had dedicated the. 
real estate to the public for the purposes of a street, then 
the court erred in refusing to give the instruction re- 
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quested. The evidence introduced on the trial directed 
to the question as to whether Hawver had made a dedi- 
cation of the real estate was as follows: In July, 1885, 
Hawver sold and conveyed to one Kasper an acre, more 
or less, of said tax lot 11. The real estate conveyed was 
described by metes and bounds, one of the calls in the 
conveyance being the west line of Sixth street. 

Q. You may state whether or not any plat was pre 
sented to you at the time of making this land contract. 

A. Yes, sir. 

Q. Describe that plat as near as you can. 

A. It was not an engineer’s plat. It was a sketch that 
he had drawn off. He said he had drawn it to a scale 
and showed me how Sixth street would come through 
Ann Arbor street and Castellar street, and also the street 
on the east side of the half street. 

Q. This plat of which they speak was a mere paper? 

A. Yes, sir. 

Q. You do not know whether it was ever filed or acted 
upon, or what was done with it? 

A. No, sir. It was drawn up for the purpose of show- 
ing what might be done with the land. It was on stiff 
engineer’s paper. 

@. State whether or not Sixth street in front of your 
property since that time has been used as a street since it 
was graded. ; 

A. Since last year, I believe. 

Q. What was it before that time? 

A. I understand it was a street before it could be used 
for travel. 

Q. Why? 

A. There was a ravine in front of my property. 

Q. Do you remember the time that Sixth street, near 
Bancroft, was graded—when the dirt was taken out? 

A. Yes, sir. 

Q. ‘When was that? 

A. At the time they were grading Bancroft street. 

Q. Who was grading Bancroft street? 
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A. The city. 
Q. The contractor took the dirt off from Sixth and put 
it into Bancroft street? 
A. Yes, sir. 
Q. How far did that extend north from Sixth street at 
that time? 
. I would think about three hundred feet. 
. To the point where the gully commences? 
. No, they did not go that far. 
. What year was Bancroft street graded? 
. I think in 1888. 

. Is it not a fact that Sixth street, when Bancroft 
street had been improved somewhat, was graded prior to 
1890, and in the year 1888? 

A. There has been dirt taken out of there; yes, sir. 

Q. In what year was that? 

A. At the time they graded Bancroft street. I could 
not say the year. 

Q. It was in the year 1888? 

A. I could not say the year. 

Q. Can you approximately state? 

A. It has been two or three years before this last grad- 
ing was done. 

Q. That was on the line of Sixth street, near Bancroft? 

A. Yes, sir. 

Q. And extended up to the point where the land fell 
off into this deep gully? 

A. It extended something like three hundred or three 
hundred and fifty feet north of Bancroft street. 

Q. Who took this dirt out of Sixth street near Ban- 
croft? 

A. The contractor that had the contract for Bancroft 
street. 

Q. He went on there and took dirt out and carried it 
onto Bancroft street? 

A. Yes, sir. 

Q. Was that the contractor for the city for grading 
Bancroft street? 


OPpoOpop 
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A. Yes, sir. 

Q. His grades are made under the direction of the city 
engineer? 

A. Yes, sir. 

Q. Do you know fhat fact? 

A. That is always the fact. 

Q. Do you know that they are made under the direc- 
tion of the city engineer? 

A. Ido not know; they generally give instructions; I 
only say the fact as I understand it. I do not know 
whether the engineer gave the instructions or not. 

Q. So far as you know, he might have gone on and 
taken it by his own authority? 

A. Yes, sir. 

Q. Do you remember the time that Sixth street, near 
Bancroft, was graded—when the dirt was taken out? 

A. Yes, sir. 

Q. When was that? 

A. The time that they graded Bancroft street. 

Q. Who was grading Bancroft street? 

A. The city. 

Q. The contractor took the dirt off from Sixth and put 
it in Bancroft? 

A. Yes, sir. 

Q. What year was Bancroft street graded? 

A. I think 1888. 

Q. This is the time that this dirt was taken out of 
there? : 

A. Yes, sir. 

So far as the above bears upon the city’s exercising 
acts of control over the land in question prior to Novem- 
ber, 1888, we think the only legitimate inference from 
this evidence is that the city contractors, while grading 
Bancroft street, without authority from anybody went 
upon the land of Hawver and took away dirt and used it 
in grading Bancroft street. There is no evidence that 
this was done under or by the direction of the city au- 
thorities, or any of them, nor with their knowledge, nor 
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does it appear that Hawver ever knew or consented to 
this act of the contractors. Indeed, it would seem that 
Hawver at this time was a non-resident of the state. But 
it is insisted that the act of Hawver in selling and con- 
veying a part of his land, and describing the land sold 
by metes and bounds, one of which boundaries was Sixth 
street, is evidence sufficient to sustain a finding that he 
had dedicated the land now sued for to the public for the 
purposes of a street. All that we know of the so-called 
“plat” made by Hawver we gather from the testimony 
quoted above. No plat of any kind was offered in evi- 
dence on the trial, and it is clear that the plat made by 
Hawver was not such an one as is contemplated by sec- 
tions 104, 105, and 106, chapter 14, article 1, Compiled 
Statutes. Hawver had not laid out his land into a city 
or village, or any addition to one. He had not caused it 
to be surveyed and platted into lots, blocks, streets, and 
alleys. In so far as the evidence shows, he had done 
nothing looking to his land becoming an addition to the 
city of Omaha, nor towards platting it into lots and 
blocks. The fair inference from the evidence is that he 
supposed that Sixth street would some time be extended 
through his land, and that he made a tracing of his prop- 
erty on a piece of paper simply for his own use and con- 
venience; and in the deed to Kasper he described the 
land sold to him as bounded on one side by Sixth street, 
though at that time the street had not been extended and 
nothing had been done looking to its extension. Where 
the acts of an owner of real estate are relied upon to prove 
that he has dedicated it to the public, the acts must be 
such as to clearly manifest an intention on his part to 
dedicate it; and the public must have so acted with refer- 
ence to the property as to indicate an intention on its part 
of acceptance of the property dedicated. (Graham v. Hart- 
nett, 10 Neb., 517; Guweynn v. Homan, 15 Ind., 201.) Acts of 
an owner which it is claimed amount to a dedication of 
his property to the public must be such as indicate an 
abandonment of the use of the property exclusively to 
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the public. (Urwin v. Dixion, 50 U. S., 9.) In Bushman v. 
Gibson, 15 Neb., 676, this court held: “Where certain 
lands in an addition to a city, but not platted, were con- 
veyed by metes and bounds, one of the calls in the deed 
being a certain number of feet to an alley, thence along 
said alley, etc, there being in fact no alley at the place 
indicated, as was well known to the purchaser, but a 
strip twenty feet in width was reserved for that purpose 
when the city in fact was extended to that point, held, 
that the alley was not a public one and the purchaser 
could not enjoin the owner of the fee from erecting bars 
across the same.” Tested by these authorities, the con- 
duct of Hawver in making the plat of this land and con- 
veying a part of it by metes and bounds, one of which 
boundaries was Sixth street, is not alone sufficient evi- 
dence to sustain a finding that he had dedicated the land 
in controversy to the public for the purposes of a street. 
The court therefore did not err in refusing to give the in- 
struction asked by the city and its judgment is 


AFFIRMED. 


HENRY C, SPENCER ET AL. V. WILLIAM A. WOLFE. 
Firep June 16,1896. No. 6635. 


1, Administration of Estates: ADMINISTRATORS: PLACE OF APPOINT- 
MENT: RESIDENCE: JURISDICTION. Section 177, chapter 23, Com- 
piled Statutes, construed, and held: (1.) When a person dies in- 
testate, being an inhabitant of this state, letters of administration 
must be granted in the county of which he was an inhabitant at 
the time of his death. (2.) If an intestate at the time of his death 
resided outside this state, and left here an estate to be adminis- 
tered, then an administrator may be appointed in any county in 
which any of such estate is situate; and the administrator first 
appointed will be entitled to the entire estate of the intestate in 
this commonwealth, to the exclusion of administrators appointed 
afterwards in other counties of the state. (8.) The judgment of 
a county court appointing an administrator is not void because 
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the petition therefor does not allege that the intestate was at the 
time of his death a resident of the state of Nebraska. 


id 


. Administrators: PETITION FoR APPOINTMENT. A petition for the ap- 
pointment of an administrator must allege the necessary facts 
which confer jurisdiction on the county court, and if it fails to 
do so the judgment of the court appointing the administrator will 
be void. dAfoore v. Moore, 33 Neb., 509, followed. 


: DESCRIPTION OF PrRorERTY. It is not necessary in a 
petition for letters of administration to set out the description of 
either the real or personal property belonging to the intestate’s 
estate. Jn re dfiller, 32 Neb., 480, followed. 


A petition by a creditor of an intestate to be ap- 
pointed his administrator alleged that the intestate died seized of 
real and personal] estate situate in the county; that the real estate 
was worth about $5,600; that the personal estate was estimated 
to be worth several hundred dollars. Held, That the allegations 
were sufficient. 


a 


. Appearance: WAIVER or NoTIcE: JUDGMENT. Persons not under 
guardianship and not minors, nor under other legal disability, 
cannot be heard to complain of a judgment rendered in a proceed- 
ing to which they were parties, because the notice required by law 
of such proceeding was not given them, when the record discloses 
that they voluntarily appeared and participated in such proceed- 
ing. 


6. Appointment of Administrators. Section 178, chapter 23, Compiled 
Statutes, construed and held: (1.) That a county court is not by 
this statute absolutely required to appoint the widow or next of 
kin of an intestate, or some person selected by them, adminis- 
trator of the intestate’s estate. (2.) If it appears that the person 
proposed for administrator is unsuitable or incompetent, the 
county court is not obliged to appoint such person, notwithstand- 
ing that application may be made therefor by the widow or next 
of kin within thirty days after the intestate’s death. 


Error from the district court of Gage county. Tried 
below before Busu, J. 


J. E. Cobbey, for plaintiffs in error. 

References: Atkinson v. Hasty, 21 Neb., 666; Estate of 
Moore v. Moore, 33 Neb., 515; Moise v. Mutual Reserve Fund 
Life Association, 18 So. Rep. [La.], 170; King v. United 
States, 27 Ct. Cl, 529; Rutherford v. United States, 27 Ct. 
Cl., 539; Sayre v. Sayre, 22 Atl. Rep. [N. J.J, 198; Henry v. 
Roe, 18 8S. W. Rep. [Tex.], 806; In re Miller’s Appeal, 32 
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Neb., 480; In re Washburn’s Estate, 47 N. W. Rep. [Minn.], 
790; Jfartin v. Gage, 147 Mass., 204; Smith v. Sherman, 4 
Cush. [Mass.], 408; Borer v. Chapman, 7 Sup. Ct. Rep., 342; 
Moore v. Jordan, 13 Pac. Rep. [Kan.], 337; Succession of 
White, 12 So. Rep. [La.], 758; Estate of Sterenson, 72 Cal., 
164; In re Estate of Dorris, 93 Cal., 611; Cramer v. Sharp, 
49 N. J. Eq., 558. 


Murphy & Le Hane, contra. 
Reference: Child v. Gratiot, 41 T11., 359. 


RAGAN, C. 


From the record and the briefs of the respective coun- 
sel the undisputed facts in this case seem to be as follows: 
Charles H. Spencer, a resident and citizen of the state of 
Iowa, died intestate in the state of Colorado on the 16th 
of August, 1892. He left a widow, Mary A. Spencer, and 
a son, H. C. Spencer, residents of the state of Iowa. He 
left another son, L. E. Spencer, a resident of Gage county, 
Nebraska, and he also left a daughter, Mary KE. Dudley, 
a resident of the state of Colorado. None of his heirs 
were minors. At the time he died Charles H. Spencer 
was indebted to the German National Bank of Beatrice, 
Nebraska. William A. Wolfe was cashier of this bank 
and, in March, 1893, he petitioned the county court of 
Gage county to appoint him administrator of the estate 
of the intestate. This appointment was resisted by the 
widow and heirs of Spencer, deceased, and while the ap- 
plication was pending L. E. Spencer also petitioned the 
county court to appoint him administrator of his de- 
ceased father.- The county court, however, refused to ap- 
point L. E. Spencer and appointed Wolfe, who accepted 
the trust and qualified therefor. From this action of the 
county court the widow and heirs of Spencer, deceased, 
appealed to the district court, and the case was submit- 
ted to that tribunal upon the transcript of the proceed- 
ings had in the county court and a judgment rendered 
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affirming the judgment of the county court. To reverse 
this judgment of the district court the widow and heirs 
of Charles H. Spencer, deceased, have prosecuted here a 
' petition in error. 

1. The first argument relied on here for a reversal of 
the judgment of the district court is that the county 
court had no jurisdiction to appoint Wolfe administrator 
of Spencer’s estate. It is not disputed but that the 
county court is by the constitution and laws of the state 
invested with exclusive original jurisdiction in the mat- 
ter of settling up the estates of deceased persons and the 
appointment of administrators, but it is said that the 
petition filed by Wolfe to be appointed administrator con- 
ferred no jurisdiction upon the county court to act, be- 
cause the petition did not allege that Spencer at the time 
of his death was.a resident of the state of Nebraska. 
There is no merit in this contention. Section 177, chap- 
ter 23, of the Compiled Statutes of 1895 provides: “When 
any person shall die intestate, being an inhabitant of 
this state, letters of administration of his estate shall be 
granted by the probate court of the county of which he 
was an inhabitant or resident at the time of his death. 
If such deceased person, at the time of death, resided in 
any other territory, state, or country, leaving estate to be 
administered in this state, administration thereof shall 
be granted by the probate court of any county in which 
there shall be estate to be administered; and the admin- 
istration first legally granted shall extend to all the es- 
tate of the deceased in this state, and shall exclude the 
jurisdiction of the probate court of every other county.” 
This section provides for the appointment of adminis- 
trators in two classes of cases: (1) When a person shall 
die intestate, being an inhabitant of this state, then let- 
ters of administration must be granted by the county 
court of the county of which he was an inhabitant or 
resident at the time of his death; and (2) if an intestate, 
at the time of his death, resided outside of this state and 
left an estate here to be administered, then the county 
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court, of any county in which the deceased left an estate 
to be administered, may appoint an administrator; and 
the first administrator, so appointed, becomes entitled 
to the entire estate of the deceased, in the state, to the 
exclusion of any other administrator appointed in any 
other county of the state. Atkinson v. Hasty, 21 Neb., 663, 
is not authority for the contention of the plaintiff in 
error, notwithstanding in that case it was said: “The 
jurisdiction of the county court, by section 177, * * * 
is made to depend upon the facts that the deceased had 
died intestate and was at the time of his death an inhab- 
itant or resident of the county in which the court is au- 
thorized to act.” But it is evident that the writer of that 
opinion was speaking of the first division of said section 
177. In Joore v. Moore, 33 Neb., 509, said section 177 
was construed, and it was held: “Where the deceased 
was a non-resident of the state, leaving property in this 
state to be administered, an administrator may be ap- 
pointed in a proper case by the county court of any 
county in which there is an estate to be administered.” 
A second argument in support of the contention that 
the county court had no jurisdiction is “that the petition 
filed by Wolfe does not allege that the deceased left any 
personal estate in Gage county, or that the real estate of 
the deceased in the county is productive of rents, or that 
it was necessary to sell such real estate to pay the debts 
of the deceased.” The petition of Wolfe alleged “that the 
said Charles H. Spencer died seized of real and personal 
estate situate in Gage county, consisting chiefly of real 
estate * * * worth about $5,600. All of such per- 
sonal estate being estimated to be worth several hundred 
dollars.” A petition for the appointment of an adminis- 
trator must allege the necessary facts which confer juris- 
diction—on the county court—and if it fails to do so, the 
appointment and all subsequent proceedings are without 
jurisdiction and void. (Jloore v. Moore, 33 Neb., 509.) But 
it is not necessary in a petition for letters of administra- 
tion to set out a description of either the real or personal 
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property belonging to the estate of the deceased. (In re 
Miller, 32 Neb., 480.) The allegations of Wolfe’s petition, 
in reference to the property situate in Gage county of 
which the intestate died seized, were sufficient. 

2. Section 195, chapter 23, of the Compiled Statutes, 
1895, provides: “When application shall be made to the 
judge of probate for the appointment of an administrator 
of an intestate’s estate * * * he shall cause notice 
of the same, and of the time and place of the hearing 
thereof, to be given by personal service on all persons 
interested, or by publication under an order of such court 
in such newspaper printed in this state as he may direct.” 
The county court of Gage county ordered a notice, ad- 
dressed to the heirs and next of kin of Charles H. Spen- 
cer, deceased, to be published for three weeks in a news- 
paper printed and published in Gage county, which re- 
cited that Wolfe had filed his petition in the county court 
asking to have himself appointed administrator of the 
estate of Charles H. Spencer, deceased, and that the hear- 
ing of the matter was set for March 4, 1893. It is now 
insisted that the judgment under consideration must be 
reversed, because the county court made its order ap- 
pointing Wolfe administrator, without the notice to the 
heirs and next of kin of Spencer, deceased, having been 
published as required by the court’s order. The answer 
to this objection is that all the heirs, being of full age, 
next of kin, and widow of Spencer, deceased, entered 
their appearance in the county court in the proceeding 
in which the county court made the order complained of. 
These heirs and next of kin having voluntarily appeared 
in the county court in the proceeding in which Wolfe was 
appointed administrator, and having resisted that ap- 
pointment, it is wholly immaterial whether the notice 
ordered by the county court was published a proper 
length of time or published at all or not. Persons not 
under guardianship and not minors, nor under other le- 
gal disability, cannot be heard to complain of a judgment 
rendered in a proceeding to which they were parties, be- 


14 NEBRASKA REPORTS. [VoL. 49 


Spencer y. Wolfe. 


cause the notice required by law of such proceeding was 
not given them, when the record discloses that they vol- 
untarily appeared and participated in said proceeding. 

3. As already stated, while the application of Wolfe 
was pending to be appointed administrator of Charles H. 
Spencer, deceased, L. E. Spencer, his son, a resident of 
Gage county, made application to the county court to be 
appointed administrator of his deceased father. His 
mother and his brother and sister all united in his peti- 
tion. The next argument here is that the county court 
erred in not appointing L. E. Spencer the administrator 
instead of Wolfe. Section 178, chapter 23, Compiled Stat- 
utes of 1895, provides: “Administration of the estate of 
a person dying intestate shall be granted to some one or 
more of the persons hereinafter mentioned, and they 
shall be respectively entitled to the same in the follow- 
ing order: First—The widow, or next of kin, or both, as 
the judge of probate may think proper, or such person as 
the widow or next of kin may request to have appointed, 
if suitable and competent to discharge the trust. Sec- 
ond—If the widow, or next of kin, or the person selected 
by them, shall be unsuitable or incompetent, or if the 
widow or next of kin shall neglect for thirty days after 
the death of the intestate to apply for administration or 
to request that administration be granted to some other 
person, the same may be granted to one or more of the 
principal creditors, if any such are competent and willing 
to take it. Third—If there be no such creditor compe- 
tent and willing to take administration, the same may be 
committed to such other person or persons as the judge 
of probate may think proper.” It is now argued that by 
the provisions of this statute L. E. Spencer, being an heir 
of Charles H. Spencer, deceased, his mother and brother 
and sister uniting in the request, was entitled as a mat- 
ter of right and law to be appointed administrator of his. 
father’s estate; but we do not think that a county court 
is by this statute absolutely required to appoint a widow 
or next of kin of a deceased, or some person selected by 
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them, administrator of the deceased’s estate. We think 
the county court is invested with some discretion in this. 
matter. At any time within thirty days after the death 
of the intestate there can be no doubt but that the widow 
or next of kin are entitled, all other things being equal, 
to be appointed administrator of the intestate’s estate or 
to select such administrator. By the expression, “all 
other things being equal,” we mean that in order to enti- 
tle a widow or next of kin of an intestate to be entitled 
to administration of his estate, or to be entitled to name 
a person to be appointed administrator of his estate, it 
must appear that the party proposed for administrator 
is a suitable and competent person therefor. If it shall 
appear that such person is unsuitable or incompetent 
then we do not think that the county court is obliged to 
appoint such person administrator of the intestate’s es- 
tate, notwithstanding that they may make application 
therefor within thirty days after the intestate’s death. 
But whatever be the rights of the widow and next of kin’ 
as to the administration of the estate of the intestate it 
is clear under this statute that such exclusive right does 
not continue longer than thirty days from the death of 
the intestate. (Jn re Aliller, 82 Neb., 480.) In the case at 
bar Charles H. Spencer died in August, 1892. Up to the 
1st of March, 1893, neither his widow nor any of his heirs. 
or next of kin had made any application whatever for the 
appointment of an administrator of the estate left by him 
in said county. The county court then was not obliged 
to appoint the son of the deceased his administrator in- 
stead of the intestate’s creditor. But it is insisted that 
the rule is that where an heir applies for letters of ad- 
ministration before they have actually issued to a cred- 
itor, the heir is entitled to the appointment. To support 
this contention we are cited by counsel to Succession of 
White, 45 La. Ann., 632. In that case White died intes- 
tate in Louisiana on the 23d of November, 1892. He left 
no heir “then present” in the state. Three days after his 
death the public administrator “opened his succession” 
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and applied for the administration, alleging that the 
“succession is vacant and that there is property here re- 
quiring administration.” Pending the application of the 
public administrator a sister of the intestate living in 
Liverpool, England, requested the probate court to ap- 
point her agent, a resident of Louisiana, administrator 
of the estate of the deceased. The Louisiana Code on the 
subject provided: “In all intestate successions, where 
there is no surviving husband or wife or heir present or 
represented in the state, the public administrator of the 
parish shall be appointed by the judge of the proper 
court to administer the same.” The probate court ap- 
pointed the public administrator and denied the appli- 
cation of the next of kin of the intestate to have her agent 
appointed administrator. But the supreme court of Loui- 
siana reversed-the holding of the probate court and held 
that the sister of the deceased was entitled to have her 
agent appointed as his administrator. It based its decis- 
‘ion upon the construction of the statute just quoted. It 
said: “This language [the statute] obviously refers to the 
date of appointment as the time at which it is to be de- 
termined whether the conditions on which his right de- 
pends exist, and if, at that time, it is made to appear that 
there is a ‘husband or wife or heir present or represented 
in the state,’ the application of the public administrator 
must yield to the preference accorded by the law to such 
surviving spouse or heir.” (Act 87 of 1870, Louisiana 
Code.) But it is evident that this decision is of no con- 
trolling force in the case at bar. It is based on the con- 
struction—doubtless correct—of the statute of Louisiana 
just quoted, but which is very different in its require- 
ments from ours on the subject of the appointment of ad- 
ministrators. The judgment of the district court is 


AFFIRMED. 
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OMAHA & COUNCIL BLUFFS RAILWAY & BRIDGE COMPANY 
v. Rosa LEVINSTON, ADMINISTRATRIX. 


FILep JUNE 16,1896. No. 6665. 


1. Death by Wrongful Act: AcTION FoR DAMAGES: VERDICT FOR 
PLAINTIFF, Evidence examined, and held sufficient to sustain the 
verdict. 


2. Instructions. If an instruction construed as a whole states the law 
correctly as applied to the evidence in the case, it is not erroneous, 
although a portion thereof taken separately may not have been 
accurate, 


3. Negligence: InstrucTiIons: STREET RAILWAYS. While it is not gen- 
erally proper to group together certain facts and state to the jury 
that if they are found to exist they constitute negligence, still it 
is not reversible error to do so provided the facts so stated are 
such as to induce an inference of negligence in all reasonable 
minds, . 


Error from the district court of Douglas county. 
‘Tried below before KEysor, J. 


Connell & Ives, for plaintiff in error. 
Cowin & McHugh, contra. 


IRVINE, C. 


This was an action by Rosa Levinston, as administra- 
trix of her husband, Karl Levinston, deceased, to recover 
for injuries causing the death of the decedent. The 
plaintiff in error operates a line of street railway between 
and through the cities of Omaha, Nebraska, and Council 
Bluffs, Iowa. It is conceded that Karl Levinston was 
on the night of May 1, 1890, a passenger on one of the 
trains of the railway company, boarding the train in 
Council Bluffs and being transported to Omaha. The 
train consisted of a closed motor car and an open trailer. 
After the train crossed Tenth street, in Omaha, Levinston 
fell therefrom and was run over by the trailer. Injuries 
-were inflicted from which he died some days later. The 
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plaintiff in the district court pleaded that the injuries 
resulted from the negligence of the railway company in 
not stopping long enough at the Tenth street crossing to 
permit all the passengers desiring to alight to do so; and 
in starting its train while Levinston was in the act of 
alighting, with one foot on the step of the car and the 
other about to be placed on the pavement. The railway 
company denied these averments and pleaded contribu- 
tory negligence. There was a verdict for the plaintiff. 
Only two assignments of error are presented for review. 
These are, first, that the verdict was not sustained by the 
evidence, in that there was certain uncontradicted eyvi- 
dence which required a verdict for the defendant, and 
second, that the court erred in one instruction. 

Witnesses on behalf of the plaintiff testified to the 
effect that when the train reached Tenth street it stopped 
in such a position that the trailer was at or near the west 
line of Tenth street; that several passengers alighted and 
~ that Levinston, who had been seated in the front car, had 
reached the steps of the rear platform of the front car 
and was about to alight, when the conductor, who stood 
on the front platform of the trailer, gave to the motorman 
the signal to start, which was obeyed, and the train 
started when Levinston was in the act of stepping to the 
street; that he was thereby thrown under the wheels of 
the trailer. Witnesses on behalf of the defendant testify 
that Levinston made no movement to alight while the 
train was stopped at Tenth street, but after it had started, 
and while it was proceeding westward from Tenth street, 
he arose from his seat and leaped from the train while in 
motion. Whether the act of a passenger in endeavoring 
to alight from a street car while in motion, under the 
circumstances narrated by defendant’s witnesses, would 
constitute so clear a case as to justify a peremptory in- 
struction to find for the defendant we need not inquire, 
because as we view the evidence we think there was a con- 
flict upon this point, and we shall review the case on the 
theory of the defendant, that if the facts were established 
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in accordance with the testimony of plaintiff’s witnesses 
there could be no recovery. In pursuance of this theory 
the defendant contends that the uncontradicted testi- 
mony disclosed that when the train stopped at Tenth 
street the rear end of the trailer stood not farther west . 
than the west crossing of the street; that Levinston was 
not dragged by the train: more than six feet, and that 
when he was picked up he was from forty to sixty feet 
west of the crossing. It is argued from these facts that 
the testimony of the plaintiff’s witnesses as to Levinston’s 
endeavoring to alight while the train was stopped at the 
crossing could not possibly be true, and that he therefore 
must have jumped from the moving train after it had 
started. We cannot, however, accept the three postu- 
lates of the defendant as established without contradic- 
tion. It is true there is no evidence to show that the stop 
was made at any point farther west than would place the 
_ rear end of the trailer at the west crossing of Tenth 
street; and it is furthermore true that no witness testified 
that Levinston was dragged more than six feet. It is 
also true that most of the witnesses placed the point at 
which he was picked up more than forty feet west of the 
crossing. But there was evidence tending to show that 
the trailer was twenty feet long. Levinston fell from 
the rear platform of the motor car, which must have been 
a few feet west of the front platform of the trailer. He 
was then dragged about six feet, according to some of the 
witnesses. This would place him at a point about thirty 
feet west of the crossing, and one witness, at least, testi- 
fies that he was found only thirty to forty feet west of the- 
crossing. It must be remembered that this occurred in 
the night-time, that men’s opinions as to distance are not. 
always accurate, and that a distance which some men 
might estimate as fifty feet others might not estimate as 
more than thirty. All the distances given were mere 
approximations and matters of opinion, and not of meas- 
urement and calculation. This remark is especially ap~ 
plicable to the evidence as to the distance which Levin- 
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ston was dragged by the car. Some witnesses say he was 
not dragged at all. One witness, at least, says that he 
may have been dragged six feet. There was necessarily 
no means of accurately determining this fact, and the cir- 
cumstances were such that no witness could probably 
form a very accurate opinion on the subject. We think 
this opinion evidence entirely too open to doubt to permit 
us to give it such a controlling force as to constitute it 
an absolute demonstration of the falsity of other testi- 
mony which the jury must have believed in reaching its 
verdict. We can see in the case nothing except a ques- 
tion of conflicting evidence, the solution of which by the 
jury is final. 

The instruction complained of is as follows: “It is con- 
ceded that the deceased, Levinston, was on the passenger 
train of the defendant company, a passenger to be carried 
from Council Bluffs to the city of Omaha. It was the 
duty of the employes of the defendant company, when it 
stopped at Tenth street for the purpose of allowing pas- 
sengers to alight, to wait as long as it was necessary 
for all the passengers to alight, and to see to it that 
those who desired to alight at that point had an oppor- 
tunity to do so; and if the conductor of the train failed 
to look at the front car, to see about the alighting of 
passengers and to know that all those who desired to 
alight had alighted; that the deceased, Levinston, was 
one of those who desired to alight and was in the act of 
alighting, and the conductor gave the signal to start for- 
ward before Mr. Levinston alighted, whether he saw him 
or not, and that by reason of the car starting forward 
before he had alighted, and by reason of the car starting 
forward the deceased, Levinston, fell and was injured, 
then your verdict should be in favor of the plaintiff for 
such damages as, under the instructions of the court 
elsewhere given, you find her entitled to.” The portion of 
this instruction particularly complained of is that part 
which states it to be the duty of the defendant to see to it 
that those who desired to alight had an opportunity to do 
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so, and to know that all those who desired to alight had 
alighted. When the whole instruction is considered, we 
do not think that it was erroneous. The jury was not 
told that it might base a verdict merely on the portions 
_of the instruction of which complaint is made. The rest 
of the instruction showed that it was necessary, in order 
to charge the company, that the conductor should have 
failed to look at the front car to see about the alighting of 
passengers, and by that failure failed to know that those 
desiring to alight had done so; and furthermore, that 
Levinston must have been at that time in the act of 
alighting and the conductor must have given the signal 
to start before he alighted. An instruction of this char- 
acter is always dangerous, and the practice of so framing 
instructions in negligence cases has been frequently dis- 
approved. But it was the duty of the street railway com- 
pany, as a public carrier of passengers, to exercise the 
highest degree of care for their safety. The proof showed 
that Levinston attempted to alight from the rear plat- 
form of the motor. The conductor was on the front plat- 
form of the trailer, and it was therefore practicable for 
him to observe Levinston’s acts. If in that situation Lev- 
inston was in the act of alighting and the conductor, with- 
out seeing him and without taking precautions to see that 
all who by such acts or similar acts had shown an inten- 
tion to alight had done so, caused the train to be started 
and the injury thereby resulted, we can see no room for 
any difference of opinion as to the inference to be drawn. 
Any reasonable mind must conclude under such a state of 
facts that the company did not exercise the highest de- 
eree of care of which human foresight and vigilance is 
capable. The instruction is not reasonably susceptible of 
the construction which the defendant places upon it of 
charging the conductor with notice of secret uncommuni- 
cated intentions on the part of the passenger to alight; 
and it was not erroneously prejudicial to the defendant. 


JUDGMENT AFFIRMED. 
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M. ALTSCHULER V. SNYDER & BREWER. 
Fitep June 16,1896. No. 6715. 


1. Bill of Exceptions: ALLOWANCE By County JUDGE: ATTACHMENT. 
Prior to the act of 1895 (Session Laws, ch. 72) a county judge had 
no authority to allow a bill of exceptions embodying the evidence 
on a motion to discharge an attachment. Moline, Milburn & Stod- 
dard Co, t. Curtis, 38 Neb., 520, followed. 


The clause of the act of 1895, whereby it is made to 
apply to all cases then pending, cannot be so construed as to cure 
error in a judgment rendered prior to its passage, such judgment 
being based on a consideration of a bill of exceptions unauthorized 
when the judgment was rendered. 


2. 


Error from the district court of Red Willow county. 
Tried below before WELTY, J. 


W.S. Morlan and A. F. Moore, for plaintiff in error. 
Smith & McCreary, contra. 


IRVINE, C. 


Snyder & Brewer brought an action against Altschuler 
before a justice of the peace. A writ of attachment was 
issued and levied upon property of Altschuler. By stipu- 
lation the cause was "transferred to the county court, 
where a motion of Altschuler to discharge the attach- 
ment was sustained. From the order discharging the 
attachment error was prosecuted to the district court. 
The district court reversed the order of the county court 
discharging the attachment, made an order reinstating 
the attachment, and directed the sale of the attached 
property. From this order Altschuler prosecutes error 
to this court. 

It appears from the record certified to the district court 
from the county court that the county court discharged 
the attachment on the consideration of evidence adduced 
on the hearing of the motion to discharge. There is in 
the record what purports to be a bill of exceptions em- 
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bodying such evidence. The only assignment of error in 
the petition in error in the district court was that the 
county court erred in discharging the attachment. The 
county court did not err if the evidence was not insuffi- 
cient to support its finding that there was no ground of 
attachment. In order to review the action of the county 
court the district court must have considered the evidence 
as presented to it by this so-called “bill of exceptions.” 
That it did so is apparent from the fact that it overruled 
a motion to quash the bill. Prior to the act of 1895 
(Session Laws, ch. 72) a justice of the peace or county 
judge was without authority to settle a bill of exceptions 
embodying the evidence on such a motion. (Moline, Muil- 
burn & Stoddard Co. v. Curtis, 38 Neb., 520.) The judgment 
of the district court which we are now reviewing, as well 
as the judgment of the county court which it reversed, 
was prior to the passage of that act. 

It is argued that Moline, Milburn & Stoddard Co, v. Curtis, 
supra, and prior cases were not cases where the attach- 
ment had been dissolved, and that where an attachment 
has been dissolved section 236¢ of the Code of Civil Pro- 
cedure permits a bill of exceptions. The section referred 
to does not, however, relate to procedure, or confer any 
authority to settle a bill of exceptions. It merely pro- 
vidés a method whereby an order discharging an attach- 
ment may be superseded pending a review on error. It 
does not confer the right to review, because that right 
already existed. Nor does it confer any right to a bill of 
exceptions. It relates solely to the preservation of the 
attachment pending a review. This was clearly decided 
in Moline, Milburn & Stoddard Co. v. Curtis, supra. Coun- 
sel confuse the right to review on error with the right to 
a bill of exceptions. The latter is merely ancillary to the 
former, and the former does not imply the latter, as has 
been often decided. 

It may be urged that the act of 1895 referred to is re- 
troactive and renders effective bills of exceptions in fact 
allowed, but without authority, before its passage. It 
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is true that the act, after conferring authority in general 
terms to settle bills of exceptions, provides: “This act 
shall apply to all cases now pending or .hereafter 
brought.” The act, being remedial in its character, 
should receive a liberal construction; but it is impossible 
to construe it so liberally as to affect the present case. 
The question before the district court was whether the 
county court erred in discharging the attachment. The 
question before us is whether the district court erred in 
reversing the order of the county court. At the time the 
district court made its order there was no authority for 
a bill of exceptions in such a case; so that it unquestion- 
ably did err in refusing to quash the bill and in reversing 
the order of the county court on a consideration of an un- 
authorized bill. The judgment of the district court was 
erroneous when rendered, and it was beyond the power 
of the legislature to cure the error by subsequent enact- 
ment. Ifthe act of 1895 validated this bill and cured the 
error in the district court’s judgment, then it necessarily 
vitiated and rendered erroneous all orders and judgments 
rendered prior to its passage in accordance with the law 
existing at the time such orders or judgments were en- 
tered. 

The judgment of the district court is reversed and the 
cause remanded with directions to affirm the judgment of 
the county court. 

REVERSED AND REMANDED. 


RaGaAn, C., not sitting. 


CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA. 


SEPTEMBER TERM, A. D. 1896. 


PRESENT: 
Hon. A. M. POST, Curer Justice. 


Hon. T. 0. C. HARRISON, 
Hon. T. L. NORVAL, | supers. 


Hon. ROBERT RYAN, 
Hon. JOHN M. RAGAN, } Conmrastoxens 
Hon. FRANK IRVINE, 


CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY V. 
Ezra B. SHAFER. 


FILED SEPTEMBER 16, 1896. No. 6767. 


1. Damages: EVIDENCE: EMINENT DomMAIN: RAILROAD COMPANIES. 
While the jury should not, in assessing damage in favor of a prop- 
erty owner upon the appropriation of land for right of way pur- 
poses by a railroad company, take into consideration as a distinct 
element of damage such remote contingencies as the frightening 
of horses and injury to persons and property by passing trains, 
such matters are proper subjects of inquiry in determining to what 
extent, if at all, the value of the property in question has been 
impaired by the construction and operation of the road. 


2. Failure to File Instructions: REvIEw. The neglect of the district 
court to file with the clerk instructions given, in order to be avail- 
able as ground for reversal, must be called to the attention of that 
court by means of the motion for a new trial. (Tagg v. Miller, 10 
Neb., 442.) 


(25) 
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3. Witnesses: VALUE OF PROPERTY: EVIDENCE. One who has resided 
upon and owned real estate for twenty years, and is acquainted 
from hearsay with the recent sales of land in the vicinity and the 
prices paid therefor, is a competent witness to the value of his own 
property. 


4, : FouNDATION FOR Trstrmrony. Error in receiving the testi- 
mony of a witness who has not been shown to possess the requisite 
knowledge of the subject involved, is cured when by means of the 
cross-examination a sufficient foundation is Jaid for such tes- 


timony. 


Error from the district court of Seward county. Tried 
below before BATES, J. 


The opinion contains a statement of the case. 


R. 8. Norval and J. W. Deweese, for plaintiff in error: 


The first and second instructions were erroneous. (St. 
Louis & 8S. W. R. Co. v. Hammers, 51 Kan., 127; Atchison & 
D. R. Co. v. Lyon, 5 Am. & Eng. R. Cas. [Kan.], 295; 
Blakeley v. Chicago, K. & N. R. Co., 25 Neb., 212; Republican 
V. R. Co. v. Linn, 15 Neb., 241; Fremont, EH. & M. V. R. Co. 
v. Whalen, 11 Neb., 589.) 

Error resulted from the failure of the court to file with 
the clerk certain instructions read to the jury. (Z'agg v. 
Miller, 10 Neb., 443; Fry v. Tilton, 11 Neb., 456.) 

The court erred in permitting the witnesses to give 
their opinion as to the amount of damages sustained. 
(Chicago, K. d W. R. Co. v. Stewart, 50 Kan., 33; City of 
Chicago v. Taylor, 125 U. S., 161; St. Louis, K. d N. R. Co. v. 
St. Lowis Union Stock Yard Co. 57 Am. & Eng. R. Cas. 
[Mo.], 680; Missouri P. R. Co. v. Coon, 15 Neb., 282; Pre- 
mont, BH. & M. V. R. Co. v. Bates, 40 Neb., 381, Fremont, E. 
& M. V. R. Co. v. Whalen, 11 Neb., 591; Missouri P. R. Co. v. 
Hayes, 15 Neb., 229.) 


Biggs & Thomas, contra. 


References in argument in favor of the instructions: 
Love v. Putnam, 41 Neb., 86; Omaha S. R. Co. v. Beeson, 36 
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Neb., 361; Chicago, B. d Q. R. Co. v. O’Connor, 42 Neb., 90; 
Fremont, FE. d M. V. R. Co. v. Bates, 40 Neb., 381. 

The contention relating to the failure to file the instruc- 
tions should be disregarded, it not having been raised by 
the motion for a new trial. (Tagg v. Miller, 10 Neb., 443; 
Fry v. Tilton, 11 Neb., 456; Koehler v. Summers, 42 Neb., 
320; Ward v. Western Horse & Cattle Ins. Co., 42 Neb., 874.) 

The owner of land taken for right of way by a railroad 
company, having resided on the land and improved it,and 
who swears that he knows its value, is a competent wit- 
ness, as well as persons living in the neighborhood who 
are acquainted with the value of land in the vicinity. 
(Burlington & M. R. R. Co. v. Schluntz, 14 Neb., 421; Siouwr 
City € P. R. Co. v. Weimer, 16 Neb., 272; Blakeley v. Chi- 
cago, K.¢ N. R. Co., 25 Neb., 207; Burlington & M. R. R. Co. 
v. White, 28 Neb., 166; Chicago, B. & Q. Rt. Co. v. O'Connor, 
42 Neb., 90.) 


Post, C. J. 


This proceeding presents for review the judgment of 
the district court for Seward county awarding in favor 
of the defendant in error, Shafer, damage on account of 
the appropriation by the plaintiff in error, the Chicago, 
Burlington & Quincy Railroad Company, of the property 
of the former for right of way purposes. In the brief of 
counsel three reasons are assigned for a reversal of the 
judgment complained of, and which will be noticed in the 
order presented. 

The trial court, among other instructions relating to 
the measure of damage, gave the following: 

“No. 1. The jury are instructed that in determining the 
amount of damages, if any, which the plaintiff is entitled 
to recover by reason of the location and operation of de- 
fendant’s said railroad, you may take into consideration 
all facts and conditions which actually tend to depreciate 
the market value of the plaintiff’s land, considering the 
close proximity of said railroad to defendant’s [plaint- 
iff’s] buildings.” 
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“No. 6. You should not take as a separate and distinct 
basis for the assessment of damages such remote contin- 
gencies as the frightening of horses, liabilities of fires, 
and damage to persons and property from passing trains. 
Such contingencies are only to be considered for the pur- 
pose of determining whether, and to what extent, the 
value of the property will be decreased by the building 
and operation of the railroad. If, in consequence of its 
exposure to such damages, the actual value of the prop- 
‘ erty is diminished to any extent, then such decrease in 
value measures the actual loss to the owner.” 

It is argued by way of criticism of these paragraphs 
that they lack precision as a statement of the law of the 
case, and that they authorize a recovery for purely specu- 
lative damages, such, for instance, as negligence in the 
future operation of the road. In Omaha S. R. Co.v. Beeson, 
36 Neb., 361, it was said: “If the house was rendered in- 
trinsically less valuable by reason of dust and smoke 
from passing engines, that fact was admissible, not as an 
independent element of damage, but to be taken into con- 
sideration in determining the value of the entire tract, as 
it then was burdened by the right of way,” and the rule 
there recognized was, in Chicago, B. 4 Q. R. Co.v.O’Connor, 
42 Neb., 90, applied to a state of facts substantially like 
those here involved. Aside from the paragraphs quoted 
the jury were, in substance, charged that it was their 
duty, first, to ascertain from the evidence the market 
value of the plaintiff’s land actually taken for right of 
way, to-wit, 3,100 acres; second, to ascertain in like man- 
ner the depreciation in value, if any, of the plaintiff’s en- 
tire tract of forty acres resulting from the construction 
and operation of the defendant’s road through said prem- 
ises, and to return a verdict in favor of the former for the 
aggregate of the amount so found; and by still another 
paragraph the jury were advised that they should, in the 
assessment of damage, take into consideration such inju- 
ries to the property as necessarily and actually result 
from the legal and proper construction of the defendant’s 
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road, and from its future lawful and perpetual use. The 
charge as a whole fairly states the rule of damage, and is 
not deserving of the criticism to which it has been sub- 
jected by counsel. (See, in addition to cases above cited, 
Chicago, EK. & NV. R. Co. v. Wiebe, 25 Neb., 542; Fremont, EL. & 
M.V. R. Co. v. Meeker, 28 Neb., 94; Smith rv. Crete, MU. & W. 
R. Co., 29 Neb., 142; Omaha S. R. Co. v. Todd, 39 Neb., 818.) 

It is next complained that the court below erred in the 
giving, over the objections of the defendant below, of cer- 
tain instructions at the request of plaintiff which had 
not been filed as required by law. Section 4 of “An act 
to amend section 58, chapter 14, General Statutes,” ap- 
proved February 25, 1875 (Compiled Statutes, ch. 19, sec. 
55), provides that instructions shall be filed by the clerk 
before being read to the jury; and in section 5 of the | 
same act it is declared that “a neglect or refusal on the ~ 
part of the court to perform any duty enjoined by the 
preceding sections shall be error in the trial of the case 
and sufficient cause for the reversal of the judgment ren- 
dered therein.” (Session Laws, 1875, p. 77, sec. 5.) It is 
probable that the foregoing provision is, in view of the 
peremptory language there employed, mandatory, and 
that the district court erred in reading the instructions, 
over the defendant’s objection, without first causing 
them to be filed with the clerk. It was, however, held in 
Tagg v. Miller, 10 Neb., 442, that the neglect or refusal to 
observe the requirements of that statute must, to be 
available as ground for reversal of the final judgment, 
have been called to the attention of the district court by 
means of a motion for a new trial. No reference having 
been made in the motion filed in this case to the action 
now complained of, the subject may be dismissed without 
further comment. 

It is contended that the district court erred in the ad- 
mission of certain evidence bearing on the question of 
damage. To illustrate the exceptions which are grouped 
under this assignment it will be snfficient to cite the 
plaintiff’s own testimony, as follows: 
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Q. I will ask if you know the value of tax lot No. 13 
(the property described in the pleadings) on or about the 
9th day of April, 1892? 

A. I do. 

Q. You may state about what that is worth. 

A. One hundred and twenty-five dollars per acre. * * 

Q. You may state, Mr. Shafer, how much less is tax lot 
No. 13 worth by reason of the location of defendant’s 
road across it than it was before the location of the road. 


< Objected to, as irrelevant, incompetent, immaterial, 


\ 
ao 


and that no proper foundation has been laid, and it is not 
a proper rule for the measure of damage or value to allow 
the witness to give his opinion as to value of remaining 
tract at this time. Overruled. Exception. 

A. About $1,000 less. 

The objections urged to this evidence by counsel are 
twofold, viz.: (1.) There was no foundation for such ex- 
amination, the plaintiff not being possessed of sufficient 
knowledge of the subject to qualify him as a witness to 
the value of the property. (2.) It is an invasion of the 
province of the jury, by permitting the witness, indi- 
rectly, to assess the damage. But the vice, if any, of 
the ruling assigned was, we think, cured by the cross- 
examination of the witness, who, in response to the in- 
quiry of defendant’s counsel, testified: 

Q. Do you know what was the value of tax lot No. 13 
just after the condemnation and construction of the road 
through there? 

. Which lot is that? 

This ten-acre lot. 

. Yes, sir. 

What was it? 

. One hundred and twenty-five dollars per acre. 
Before the construction of the road? 

. Yes, sir. 

How much afterward? 

. It was worth $1,000 less for my use. 

). What is the basis and reason for your estimate of 
the damage? 


>OPOPOPOpD 


oO 
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A. It was worth two-thirds less than it was without 
the road. 

Q. Then you mean to say the taking out of the right of 
way depreciated the value of tax lot No. 13 two-thirds of 
its value? 

A. The way it is cut up and divides it from my other 
property makes it hardly any benefit to me, or very little, 
at least. 

It appears further from the cross-examination that the 
plaintiff has resided upon and owned the tract of land in 
question, which adjoins the city of Seward, for more than 
twenty years, and knew the cost of the improvements 
thereon. He is also shown to have been acquainted with 
the recent sales of land in that vicinity and the prices 
paid thereat. It has been frequently said by this court 
that to qualify a witness to give testimony concerning 
the value of land he must be shown to possess some 
knowledge of the subject, although the amount or scope 
of such knowledge has not been defined. Nor is it at 
this time deemed necessary, if, indeed, it were possible, 
to lay down a precise rule by which to determine the 
competency of witnesses as to value in all cases. It is 
sufficient that resident owners of land in a farming neigh- 
borhood have generally been held competent witnesses 
to the value of real estate in such community. In a lead- 
ing case upon the subject, Robertson v. Knapp, 35 N. Y., 
91, the witnesses, all of whom were residents of the imme- 
diate neighborhood, some being engaged in farming and 
others retired farmers, were held competent without fur- 
ther showing. In the opinion it is said: “There are no 
certain data which, if given, will fix the value of land. 
The same data will produce widely different results as to 
the value, depending, perhaps, on location and the use to 
which it can be applied, or upon the demand. The value 
of land in the vicinity is usually understood by all of the 
residents of a farming neighborhood, without respect to 
occupation.” The opinion of such a witness may not be 
the best or most satisfactory evidence attainable, and yet 
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it is difficult to conceive of persons better qualified to tes- 
tify upon the subject of the value of farming lands than 
resident owners of like property in the particular lo- 
cality. It is, to say the least, competent evidence, its 
weight or probative force to be determined by the jury 
and depending upon the facts of the particular case. 
Again, the record discloses that the original award of 
damage by the commissioners named for that purpose 
was made April 23, 1892, which corresponds substan- 
tially with the date laid in the question first above 
quoted. Itis obvious, therefore, that the plaintiff’s testi- 
mony in chief, supplemented by his cross-examination. 
shows his competency as a witness and was appropriate 
for the purpose of proving damage. And the fact that 
the witness, in response to proper questions, answered 
that the property was worth less by $1,000 immediately 
after the construction of the road, instead of stating its 
value at said date, presents no ground for reversal, since 
the objections go to the form of the interrogatories only, 
and not the sufficiency or materiality of the answers. 
The foregoing observations are applicable to the testi- 
mony of other witnesses to which reference is made in the 
brief by counsel. 

There is no error in the record prejudicial to the rights 
of the plaintiff in error, and the judgment will be 


AFFIRMED. 


W. B. SCARBOROUGH V. Myron N. MyRIcK. 
FILED SEPTEMBER 16, 1896. No. 6243. 


Rehearing: CoRRECTION OF TRANSCRIPT: REVIEW. 
REHEARING of case reported in 47 Neb., 794. 
F. C. Power, for plaintiff in error. 


George B. France, contra. 
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Post, C. J. 


The irregularity in the notice of the commencement of 
this cause in the district court, upon which was based 
a former judgment of reversal (Scarborough v. Myrick, 47 
Neb., 794), being shown by the amended transcript to 
have resulted from an error in the transcribing of the 
proceedings below, and the other questions presented 
having on the former hearing been resolved in favor of 
the defcndant in error, the judgment of the district court 
will be 

AFFIRMED. 


ScHOOL DIstRIcT No. 46 oF DotGLAS COUNTY Vv. SCHOOL 
DISTRICT No. 53 oF DOUGLAS COUNTY. 


FILep SEPTEMBER 16, 1896. No. 6669. 


1. New School Districts: Divisroxn oF CORPORATE PROPERTY: SUPERIN- 
TENDENT. It is by section 9, subdivision 1, of our school law 
(Compiled Statutes, ch. 79) made the duty of the county superin- 
tendent of public instruction, upon the erection of a new school 
district formed in whole or in part from one or more districts pos- 
sessed of school-houses or other property, to determine the amount 
due to such new district from the parent district or districts on 
account of such property, upon the basis, as nearly as practicable, 
of the taxable property in the respective districts at the time of 
the division. 


: EsTopPpEL. The duty in that regard is a continuing 
one, and the failure of the superintendent to take any action 
toward a division of the corporate property will not, in the absence 
of such long continued acquiescence as would work an estoppel 
against the new district, prevent the latter from asserting its 
rights with respect to such property. 


Error from the district court of Douglas county. 
Tried below before Scort, J. 


The opinion contains a statement of the case. 
y 
7 
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EB. J. Cornish, for plaintiff in error: 

Whenever the legislature of a state, or any person to 
whom a legislature delegates its power, divides a school 
district, but does not in the act of division provide in 
terms for a division of the property and the payment of 
the debts, then and in that case the old district continues 
to own all the property within its territory and is liable 
for all the debts of the old district. (Board of Education 
of Barker District v. Board of Education of Valley District, 
4S. E. Rep. [W. Va.], 640; City of Winona v. School Dis- 
trict, 40 Minn., 13; Laramie County v. Albany County, 92 U. 
S., 307; Town of Mt. Pleasant r. Beckivith, 100 U. S., 514; 
Town of Dupere v. Town of Bellevue, 31 Wis., 120; Hamp- 
shire County v. Franklin County, 16 Mass., 76; Turnbull v. 
Board of Education of Alpena Township, 45 Mich., 496; North 
Yarmouth v. Skillings, 45 Me., 133; Widham v. Portland, 4 
Mass., 384; Hartford Bridge Co. v. East Hartford, 16 Conn., 
149.) 

When the county superintendent acts under a power 
delegated to him by the legislature his authority is at an 
end. He cannot afterwards review his action or change 
the decision he has made. The power to make such 
change, if it exists at all, exists only in the legislature. 
(Bowdoinham v. Richmond, 6 Greenl. [Me.], 112; Hampshire 
County v. Franklin County, 16 Mass., 76.) 

References as to effect of acquiescence in the division 
of the school district: School District v. School District, 81 
Mich., 339; Metz v. Anderson, 23 Ill., 463; People v. May- 
nard, 15 Mich., 470; Stuart v. School District, 30 Mich., 69; 
Ratcliffe v. Faris, 6 Neb., 539; School District v. Estes, 13 
Neb., 52; Rathbun v. McConnell, 27 Neb., 239; Harbach v. 
Miller, 14 Neb., 9. 


Robert W. Patrick, contra. 


Post, C. J. 
On the 8th day of March, 1888, James B. Bruner, as 
superintendent of public instruction for Douglas county, 


VoL. 49] SEPTEMBER TERM, 1896. 35 


School District v. Schoo! District. 


by an order in due form made and entered of record, al- 
tered the boundaries of school district No. 46 of said 
county by detaching therefrom and adding to district No. 
53, on that day organized, certain territory in said order 
particularly described. The basis of said order was a 
petition signed by the requisite number of voters, in 
order to confer upon the superintendent jurisdiction in 
such proceeding. Itis shown that district No. 46 was, at 
the date of such change of boundary, free from debt and 
possessed of a school-house and site and $32.50 in money. 
No steps were taken at the time of the division for an 
apportionment of the property mentioned between said 
districts, nor was there any subsequent action to that 
end, except as hereafter stated. On the 17th day of No- 
vember, 1889, there being in the treasury of district No. 
46 the sum of $800, derived from the sale of the school- 
house above mentioned, Mr. Mathews, successor in office 
of Mr. Bruner as superintendent of public instruction, 
proceeded to apportion the said fund between the dis- 
tricts named by awarding to district No. 53 the sum of 
$557.27, and in favor of district No. 46 $242.73; the basis 
of such apportionment being the assessed valuation of 
the respective districts for the year 1888. District No. 
46 having refused, after notice in due form of such appor- 
tionment, to pay the amount thereby awarded in favor 
of district No. 53 or otherwise recognize the validity of 
such proceeding, this action was brought by the district. 
last named upon such award and prosecuted to judgment 
in its favor in the district court, and which judgment is. 
now before us for review upon allegations of error. 

The first contention upon this hearing is that the order. 
altering the district bounds exhausted the jurisdiction of 
the superintendent over the subject, and that in the ab- 
sence of an express provision therein on that subject the 
title of district No. 46, as the parent district, to the cor- 
porate property is not affected by such change. In sup- 
port of that contention we are referred to numerous au- 
thorities, which unite in holding that in the absence of 
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express legislative provision governing the subject upon 
the separation from a town or other municipality of a 
portion of its territory by annexation to another, or in 
the creation of a new corporation, the first or parent 
corporation retains all of its property and franchises and 
continues liable for its obligations. We are, however, 
unable to perceive the application of that rule to the case 
at bar, in view of the plain provision of our statute. Sec- 
tion 9, subdivision 1, of the school law (Compiled Stat- 
utes, ch. 79) provides: “When a new district is formed in 
whole or in part from one or more districts possessed of a 
school-house or other property, the county superintend- 
ent, at the time of forming such new district, or as soon 
thereafter as may be, shall ascertain and determine the 
amount justly due to such new district from any district 
or districts out of which it may have been in whole or in 
part formed, which amount shall be ascertained and de- 
termined as nearly as practicable according to the rela- 
tive value of the taxable property in the respective parts 
of such former district or districts at the time of such 
division, and the fact that such school-house or other 
property is not paid for shal} not deprive such new dis- 
trict of its proportionate share of the value thereof; Pro- 
cided, That such new district shall remain bound for such 
indebtedness to the same extent as though the new dis- 
trict had not been formed; unless in case of indebtedness 
not bonded the same shall be adjusted as hereinafter pro- 
vided.” The legislature has by the section here quoted 
declared the right of the respective districts, under like 
circumstances, in terms too plain for construction. The 
duty of the superintendent with respect to the property 
of the parent district is in such cases plainly enjoined by 
law, and that duty, we are constrained to hold, is a con- 
tinuing one, unaffected by his failure to act within the 
time contemplated by statute. There may be, it is con- 
ceded, an acquiescence by a corporation, under the cir- 
cumstances stated, for such a period as to estop it from 
claiming an interest in the corporate property, but such 
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a contention is without support in the issues or the proofs 
of this case. There being no error in the record, the 
judgment of the district court should be 


AFFIRMED. 


CLARA L. BACHELOR ET AL., APPELLANTS, V. FERDINAND 
SCHMELA, APPELLEE. 


Firep SEPTEMBER 16, 1896. No. 6558. 


Executors and Administrators: AccouNTs: FinAL SETTLEMENT: JUDG- 
MENTS. The law recognizes a substantial difference between the 
final settlement of the accounts of an executor or administrator 
and those made annually or at stated periods during the course of 
the administration. A final settlement made pursuant to notice to 
persons interested in the estate is in the nature of a judgment and 
conclusive as to all matters included therein until reversed or set 
aside by means of a direct proceeding, or impeached on account of 
fraud, while an interlocutory er parte accounting is but prima facie 
correct and subject to re-examination so long as the administra- 
tion account remains unsettled. 


APPEAL from the district court of Cuming county. 
Heard below before NoRRIS, J. 


I. C. Bachelor, Uriah Bruner, and Mahoucy & Smyth, for 
appellants. 


M. MeLaughlin and T. Mf. Franse, contra. 


Post, C. J. 


In the year 1876 Andrew Bergtold died intestate in 
Cuming county, leaving surviving him, a widow, Amelia 
Bergtold, and three children under the age of three years. 
Said deceased at the time of his death was possessed of 
considerable property, consisting of houses and lots in 
the city of West Point and 160 acres of farm land situ- 
ated in said county. The said Amelia, some time in the 


° 
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year 1887, married the appellee, Ferdinand Schmela, who 
was shortly thereafter, upon the application of the for- 
mer, appointed administrator of the estate of said de- 
ceased. Said estate was unincumbered by debts, and 
the only claim presented in response to the statutory no- 
tice to creditors was the charge for publishing said no- 
tice. In the month of February, 1879, on the application 
of said Amelia, the south half of lot 16, in block 15, in 
the city of West Point, including the dwelling-house of 
the deceased, was set off and assigned to her as her 
dower interest in the said estate, and which assignment 
was in due form confirmed by the county court. There- 
after the said Schmela, as administrator, proceeded to 
erect upon the lot so assigned to his wife a brick block 
and to fit and furnish the same as a saloon, at a total 
cost of nearly $5,000, for which credit was claimed in the 
accounts rendered by him as such administrator. Said 
Schmela had in the meantime been appointed guardian 
of the infant children of the deceased, and although the 
record is not clear upon the subject, the inference there- 
from is that he had, pursuant to license from the district 
judge for Cuming county, sold a portion of the property 
inherited by said children, to pay the alleged indebted- 
ness of said estate. On the 14th day of April, 1887, said 
administrator exhibited to the county court his amended 
and supplemental report, showing a balance due him of 
$4,080.92, being for money expended in the erection of 
the aforesaid building upon his wife’s dower estate. 
The court, upon the examination of the said account,made 
the following finding and order: “The court finds that 
said Ferd. Schmela, during the period covered by such. 
report, acted as administrator and guardian at one and 
the same time; that his functions and acts as guardian 
were not well defined, but that there is no evidence that 
he acted in bad faith, * * * The court, being fully 
advised in the premises, finds said report to be correct. 
It is therefore considered, ordered, and adjudged that 
such report be, and the same hereby is, accepted and 
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approved, and that said administrator be allowed no 
compensation or attorney’s fee. The court further finds 
that the services of the guardian ad litem herein are 
worth $100. It is therefore ordered that said guardian 
ad litem, Uriah Bruner, be allowed the sum of $100, to 
which finding and judgment the administrator excepts.” 
Although we discover no record of an appeal or proceed- 
ing in error from the foregoing order, the district court, 
according to the transcript introduced in evidence, on 
the 19th day of December, 1887, found “that the report 
of said administrator made to the county court was cor- 
rect, and there was due the administrator from said es- 
tate on the 18th day of July, 1886, the sum of $4,080.92, 
which is still due and unpaid, with interest, and that the 
judgment of the county court is in all things confirmed, 
except as modified by this decree.” The modification re- 
ferred to consists in the allowance of $50 additional to 
the guardian ad litem, and $250 to the administrator as 
attorney’s fees, payable out of the estate. In the month 
of February, 1893, said Schmela, claiming to be a cred- 
itor of the said estate, petitioned the county court for the 
appointment of an administrator de bonis non. Notice 
of such petition having been given, the said Amelia 
Schmela, and Clara L. Bachelor and Lilly Bergtold, chil- 
dren of the deceased, appeared and objected to the ap- 
pointment of an administrator, on the ground, among 
others, that said Schmela was not a creditor of said 
estate, and that his alleged claim was, on the contrary, 
false and fraudulent. Upon a hearing before the county 
court said objections were overruled and letters of ad- 
ministration issued to Emil Heller in accordance with 
the prayer of said petition, which order was, on appeal to 
the district court, in all things confirmed, and from 
which judgment an appeal has by the heirs mentioned 
‘been prosecuted to this court. 

The alleged indebtedness of said estate to the appellee, 
Schmela, is a balance of $1,300 and interest of the 
$4,080.92 claimed by the Jatter in the report to which 
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reference has been made, after applying thereon money 
in his hands realized, presumably, from the sale of ap- 
pellants’ property. It is, in our view of the case as pre 
sented, necessary to notice a few only of the propositions 
discussed by counsel for appellants. 

As to the evidence adduced in support of appellee’s 
claim for money expended in improving his wife’s dower 
estate we are not advised, and from the record before us, 
which is of the most confusing and unsatisfactory char- 
acter, we can perceive no foundation for such a demand. 
It is reasonably certain from the proofs before us that 
the property of the deceased, except the lot assigned to 
the widow as her dower interest, and two others valued 
at $1,100, according to appellee’s sworn statement, had 
been disposed of by him previous to his removal for 
cause. What is now in fact proposed is to exhaust the 
remnant of the property inherited by these appellants 
from the deceased in the improvement of a single lot in- 
cumbered by the widow’s life estate. Comment upon 
that proposition is unnecessary. Nor, indeed, is argu- 
ment required to prove that the claim upon which this 
proceeding rests arises out of a flagrant abuse by the ap- 
pellee of his trust as administrator and guardian, which 
the law will neitler sanction nor condone. 

But the judgment in this case is defended upon the 
ground that the order approving the appellee’s account 
is conclusive, and that the question of the validity of his 
said claim against the estate is now res judicata. There 
is, however, in this record no foundation for that conten- 
tion. ‘he final settlement of the accounts of an executor 
‘or administrator and his discharge by the judge or court 
having jurisdiction of the subject, upon the conditions 
and in the manner prescribed by statute, is, in contem- 
‘plation of law, a judgment, and is conclusive as ‘to all 
matters embraced therein until reversed or set aside by 
‘means of a direct proceeding for that purpose, or im- 
‘peached for fraud. ‘There is a recognized and substan- 
‘tial difference between a final settlement of the character 
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above indicated and the approval of accounts rendered 
from time to time during the course of the administra- 
tion. The latter is, to use the language of Judge Brewer 
in Musick v. Beebe, 17 Kan., 47, “simply a statement of the 
administrator that he has received such amounts and 
paid out such, and the approval finds that statement to 
be true. It is, therefore, in the nature of an adjudica- 
tion, a judicial determination; but it is, so to speak, only 
a present adjudication and prima facie correct—one made 
for the purpose of enabling the court to keep watch of 
the estate and to control the disposition of its assets and 
the payment of its debts. * * * It may be chal- 
lenged without appeal, and in the same court, and with- 
out motion for rehearing or any direct proceedings to set 
it aside, and any errors or mistakes in it may be cor- 
rected at any subsequent settlement. These accounts 
are settled e# parte, and without even the pretense of no- 
tice, by publication or otherwise, to any parties inter- 
ested. But the final settlement of an estate is a more 
stringent and less easily avoided adjudication. It is 
more emphatically a judgment. - True, it may by the 
probate court be opened up and the administration con- 
tinued, but this requires a direct proceeding therefor.” 
The effect there given an ex parte interlocutory account- 
ing by an executor or administrator accords with the de- 
cided weight of authority, if, indeed, there exists a con- 
trariety of opinion upon the subject. (See Winborn v. 
King, 35 Miss., 157; Picot v. Biddle, 35 Mo., 39; Clark 
v. Cress, 20 Ia, 50; In re Heath’s Estate, 58 Ia., 36; 
Goodicin v. Goodiin, 48 Ind., 584; State v. Wilson, 51 Ind., 
96; Griggs v. Shaw, 42 N. J. Eq., 631.) And that the au- 
thorities above cited are applicable to like orders under 
our statute is quite apparent from an inspection of sec- 
tion 282, chapter 23, Compiled Statutes, entitled “De- 
cedents,” which requires every executor or administrator 
to render an account within one year from the date of 
his appointment, but without making any provision for 
notice of such accounting; also, section 287 of the same 
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chapter, requiring notice to all persons interested of the 
allowance of the administration account of any executor 
or administrator. There is in this proceeding nothing to 
indicate that the report here referred to was intended as 
final accounting by the appellee, or that it was so re- 
garded by the court, and we are not required to indulge 
any mere speculation in order to sustain a transaction 
so manifestly unconscionable as that upon which the 
appellee’s claim depends. In no just or legal sense is 
the appellee shown to be a creditor of the estate of said 
Andrew Bergtold or entitled to insist upon the appoint- 
ment of the administrator thereof. The judgment of the 
district court will accordingly be reversed and the cause 
remanded, with direction to reverse the order of the 


county court. 
REVERSED AND REMANDED. 


CHARLES HOLSWORTH, APPELLANT, V. FRED O’CHANDER, 
APPELLEE. 


FILED SEPTEMBER 16,1896. No. 6663. 


Res Judicata: OVERSEERS oF Hienuways. A judgment upon the merits 
against the defendant, an overseer of highways, for the removal, 
under color of his office, of a fence situated on the plaintiff’s land, 
the sole defense being the existence of an alleged public road at 
the locus in quo, is, in the absence of fraud, a bar to a subsequent 
proceeding by the successor in office of the former in behalf of the 
public to restrain the threatened obstruction of such alleged high- 
way in which the rights of the parties depend upon the facts put 
in issue in the former action. 


AppEAL from the district court of Dakota county. 
Heard below before NorRRIs, J. 


R. E. Evans and John T. Spencer, for appellant. 


References: Langdon v. State, 23 Neb.,509; Rathman v. Nor- 
enberg, 21 Neb., 467; Graham v. Flynn, 21 Neb., 229; O'Dea v. 
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State, 16 Neb., 241; Elliott, Roads & Streets, 7, 658-671; 
City of Eureka v. Armstrong, 22 Pac. Rep. [Cal.], 828; Hart- 
ford v. New York & N. E.R. Co., 59 Conn., 250; 21 Am. & 
Eng. Ency. Law, 128; Washington, etc., Steam Packet Co. v. 
Sickles, 5 Wall. [U. S.J], 592; 2 Black, Judgments, 739; 
Bigelow, Estoppel [8d ed.], 112; Cecil v. Cecil, 19 Md., 80; 
Springport v. Teutonia Savings Bank, 15 N. Y., 397; Dodge 
v. Zimmer, 110 N. ¥., 48; Densmore v. Tomer, 14 Neb., 392; 
1 Herman, Estoppel, secs. 155, 291, 292; Cabot v. Wash- 
ington, 41 Vt., 168; Hill v. Worse, 61 Me., 541; Brenner v. 
Bigelow, 8 Kan., 496; Strother v. Butler, 17 Ala., 733; Wood 
v. Jackson, 8 Wend. [N. Y.], 9; Cromwell v. Sac County, 94 
U.S., 351; Hooker v. Hubbard, 102 Mass., 245; Russell v. 
Place, 94 U. S., 606; Potter v. Baker, 19 N. H., 166; Bos- 
quett v. Crane, 51 Cal., 505; Standish v. Parker, 2 Pick. 
{Mass.], 20; Teal v. Terrell, 48 Tex., 491; Baker v. Rand, 13 
Barb. [N. Y.], 152; Harding v. Hale, 2 Gray [Mass.], 399; 
Rube v. Sullivan, 23 Neb., 783; Quinton v. Burton, 61 Ia., 
471; Elsworth vr. Lord, 42 N. W. Rep. [Minn.], 389; Hk 
County v. Earley, 15 Atl. Rep. [Pa.], 602; Appeal of Town- 
ship of North Afanheim, 14 Atl. Rep. [Pa.], 187; City of 
Demopolis v. Webb, 6 So. Rep. [Ala.], 408; Burlington 7 
Schwarzman, 52 Conn., 181. 


Barnes & Tyler, Lynn & Sullivan, Carter & Brown, J. C. 
Crawford, Jay & Beck, and Moekett, Rainbolt & Polk, contra. 


References: Cole v. City of Muscatine, 14 Ia., 296; Coy- 
kendall v. Durkee, 138 Hun [N. Y.], 260; Putnam v. Valen- 
tine, 5 O., 187; Irwin v. Divion, 9 How. [U. 8.], 10; New 
York v. Mapes, 6 Johns. Ch. [N. Y.], 46; Mohawk & H. R. Co. 
v. Artcher, 6 Paige Ch. [N. Y.], 83; Dana v. Valentine, 5 
Met. [Mass.], 8; Parker v. Winnipiseogee, 2 Black [U. 8.], 
545; Van Bergen v. Van Bergen, 3 Johns. Ch. [N. Y.], 282; 
Porter v. Witham, 17 Me., 292; Crowder v. Tinkler, 19 Ves. 
[Eng.], 617; Tichenor v. Wilson, 4 Halst. [N. J.], 197; 
Case v. Beauregard, 101 U. S., 688; 1 Herman, Estoppel, 
secs. 155, 230; 21 Am. & Eng. Ency. Law, 129; Westmore- 
land v. Conemaugh, 34 Pa. St., 281; Ferris v. Bramble, 5 O. 
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St., 109; People v. Brighton, 20 Mich., 71; Anderson v. Com- 
nissioners of Hamilton County, 2 O. St., 644; Beebe v. 
Scheidt, 18 O. St., 415; Milton v. Wacker, 40 Mich., 229; 
Shue v. Highway Commissioners, 41 Mich., 6388; State v. 
Weimer, 20 N. W. Rep. [Ia.], 171; Alcott v. Acheson, 49 Ia., 
569; Wabaunsee v. Muhlenbacker, 18 Kan., 129; McCearly 
v. Lemeunier, 3 So. Rep. [La.], 649; Tupper v. Huson, 1 N. 
W. Rep. [Wis.], 3382; Tillman v. People, 12 Mich., 405; 
Field v. Village of Manchester, 32 Mich., 279; Wayne County 
v. Miller, 31 Mich., 447; Speir v. New Utrecht, 24 N. E. Rep. 
[N. Y¥.], 692. 


Post, C. J. 


This is an appeal from a decree of the district court 
for Dakota county dismissing the petition of the plaintiff, 
who, as overseer of highways, seeks to restrain the de 
fendant from the threatened obstruction of a certain al- 
leged public road within the plaintiff’s district. The de- 
fendant for answer alleges that he is the owner, in his 
own right, of the premises described, and admits the 
building of a fence as charged at the point in question, 
but denies the existence of a public road upon his said 
premises. He also pleads as a defense a former judg- 
ment, to which extended reference will hereafter be 
made. The reply puts in issue all allegations of new 
matter contained in the answer. 

It is shown by the evidence in the record that in the 
year 1885 one Lars O’Chander, defendant’s immediate 
grautor, was the owner in his own right of the premises 
described in the petition, to-wit, the south half of the 
northeast quarter of section 28, township 27, range 8 
east, in Dakota county, and also of the southeast quarter 
of section 29, in said township; that in the month of July 
of said year one Barnes, a predecessor of the plaintiff, in 
the office of overseer of highways, claiming the existence 
of a public road over and upon the premises above de- 
scribed, and in the exercise of his authority as such over- 
seer, cut down and removed a fence before that time 
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erected by the said Lars O’Chander across said alleged 
road on the southeast quarter of section 29, about eighty 
rods distant from the point of the defendant’s threatened 
obstruction; that an action of trespass was thereupon 
brought by the said Lars O’Chander as plaintiff against 
the overseer above named and which was prosecuted to 
judgment upon its merits in favor of said plaintiff in the 
district court for Dakota county. It is also clear from 
the record that the purpose of the plaintiff is by means 
of this suit to assert in behalf of the public the identical 
claim which was relied upon as a justification by his 
predecessor in the suit last mentioned, viz., the existence 
of a public highway through sections 28 and 29, by rea- 
son of certain proceedings before that time had by the 
county board of said county, and also on account of the 
alleged continued and uninterrupted use thereof by the 
publie as such for more than ten years. Pertinent in 
this connection is the answer filed by Barnes in that 
action, viz.: . 
“Comes now the defendant and for answer to plaint- 
iff’s petition filed herein states: That he denies each and 
every allegation therein contained except such as are 
hereinafter admitted or otherwise answered; that as to 
whether plaintiff is the owner of the real estate in said 
petition described defendant has neither knowledge nor 
information sufficient to form a belief, and defendant 
states the fact to be that there is running through said 
real estate a public highway or road, and further, that 
plaintiff is estopped from denying that the same is a law- 
ful public highway or road for the reason that the said 
plaintiff has received the sum of $100 as damages from 
the said county for land taken in the establishment of 
said highway; and for the further reason that plaintiff 
in the year 1882 or 1883 petitioned the board of county 
commissioners of said county for a resurvey of said high- 
way, which said resurvey was duly ordered by said board 
and carried out; that the defendant is the supervisor of 
highways for the district in which said real estate and 
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road are located; that on the 30th day of July, 1885, 
plaintiff had obstructed the said highway by building a 
wire fence across and in the same, and that on said day 
this defendant, finding the said highway so obstructed 
and acting as such road supervisor, removed such ob- 
struction by cutting the said fence, and thereby opened 
said highway for travel.” 

The foregoing allegations having been put in issue by 
a genera] denial, there was a trial to a jury, at the con- 
clusion of which a verdict was returned in favor of the 
plaintiff for nominal damage in obedience to the follow- 
ing peremptory direction of the court, and upon which 
judgment was subsequently entered: 

“1. Plaintiff brings this action to recover damages for 
trespass upon his land and injury to his fence, alleged to 
have been committed on July 30, 1885. Defendant ad- 
mits the removal of the fence and justifies his acts by 
reason of the fact that he is and was road supervisor and 
as such removed the fence, which he claims was upon the 
public highway and obstructed travel. 

“2, You are instructed that there is no testimony be- 
fore you establishing a public road over and across the 
land where the fence was situated, and the only question 
for you to determine is the amount of damages plaintiff 
has sustained by reason of the removal of the fence. 

“3. You should assess plaintiff such damages as he has. 
shown himself entitled to by a fair preponderance to be 
entitled to, and find a verdict accordingly.” 

There is also evidence tending to prove the acquies- 
cence by the county in the result stated by the abandon- 
ing of its claim respecting said road and the removal of 
a bridge before that time erected on the line thereof. 
Counsel] for plaintiff, however, insist that that judgment 
is not a bar to this action, because (1) the locus in quo 
herein differs from that involved in the former suit; (2) 
there is no privity between this plaintiff and his prede- 
cessor in office, Barnes. 

To the first contention it is a sufficient answer that the 
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effect which counsel accord to the former judgment is 
entirely too restricted. Indeed, the inference is irresist- 
ible from the facts and circumstances in evidence that 
the real controversy, and to which the judgment there 
rendered is responsive, was, as it is in this case, the legal 
existence as an entirety of the alleged road, as a public 
highway, through the action of the county board or by 
reason of adverse user. The fact, therefore, that the 
locus in quo was a point on the line of the alleged road 
eighty rods distant from the obstruction now complained 
of is without significance. 

Preliminary to an examination of the second proposi- 
tion it may be observed that there can be no doubt of the 
privity between the defendant herein and his grantor, 
Lars O’Chander. . Privity in its broadest sense denotes 
the mutual or successive relationship to the same right 
of property. (Bouvier’s Law Dictionary; 2 Greenleaf, Evi- 
dence, sec. 189; 1 Herman, Estoppel, p. 149.) The defend- 
ant, therefore, as grantee of the property described, by 
deed from the said Lars O’Chander subsequent to the 
judgment in the former suit, is in a position to assert 
whatever rights, if any, accrued to the latter thereunder. 
This observation leads to the second and principal 
ground of contention, viz., the relation of the plaintiff 
herein in his representative capacity as overseer of high- 
ways to his predecessor, Barnes, in the former action. It 
is conceded that a single recovery for trespass would not 
in every case work an estoppel as against the rights of 
the public. But we are, on principle, unable to perceive 
that the attitude of the plaintiff in the prosecution of 
this action differs essentially from that of his predeces- 
sor in the assertion by the latter of the identical claim. 
If he has any standing as a party to this proceeding,—a. 
proposition strongly controverted,—it is by reason of his 
duty with respect to the highways of his district and the 
fact that in the discharge of such duty he stands as the 
representative of the public at large. To demonstrate 
the foregoing proposition it is only necessary to inquire 
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what will be the effect upon the rights of the parties of 
the final decree herein. That a result favorable to the 
contention of the plaintiff will work an estoppel as 
against the claim of the defendant follows necessarily 
from the reasoning of the former, and accords with the 
theory upon which the action is prosecuted. And that a 
result adverse to the plaintiff will estop the public with 
respect to the claim asserted in its behalf cannot be 
doubted, since the primary purpose of this proceeding is 
the enforcement, not of a mere private right, but a public 
easement in the defendant’s property. The plaintiff is, 
in his capacity as overseer, authorized, after reasonable 
notice, to remove fences or other obstructions from the 
public roads at the cost of the owners or persons creating 
the same (Compiled Statutes, ch. 78, sec. 69); but whether 
he proceeds under the statute or invokes the powers of a 
court of equity, he acts by virtue of his office; and a judi- 
cial determination respecting his rights in a given case 
ought, on principle, to conclude the public, whom he rep- 
resents, as effectually and for all purposes as if the action 
had been prosecuted in the name of the county or other 
public body. A recognized test in determining the effect 
of a judgment or decree is the relation thereto of the 
party against whom or in whose favor it is subsequently 
alleged as an estoppel. Thus, for instance, one made a 
defendant in his official capacity will not be personally 
bound by the judgment rendered, and one impleaded in 
his personal capacity only, will not be bound officially. 
(Freeman, Judgments, sec. 156.) We cannot upon this 
record doubt that the judgment here pleaded would have 
been a complete bar to a subsequent proceeding by 
Barnes, the plaintiff’s predecessor, in his official capacity 
to restrain the further interference by defendant’s 
grantor with the alleged highway. The acts charged as 
the basis of the former action, and the interposition 
therein by the overseer named of his official character in 
justification was but the assertion, in behalf of the pub- 
lic, of a public right, by its accredited representative, 
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acting within the scope of his authority. It was, in legal 
effect, an act of the public, not as a body corporate it is 
true, but according to its more comprehensive definition, 
which includes the people or community at large, with- 
out regard to the territorial limits of any town or county. 
The public is, in that enlarged sense of the term, a dis- 
tinct legal entity, capable of acquiring rights by adverse 
use, and may in turn lose such rights by non-user. It 
was in that sense privy to the claim asserted in its behalf, 
and is accordingly concluded by the adverse result. 


DECREE AFFIRMED. 


MarRTHA BLOMGREN V. OLAF HOLMQUEST. 
FILep SEPTEMBER 16, 1896. No. 6707. 


1. Witnesses: UNINTELLIGIBILITY OF TESTIMONY: REVIEW. The fact 
that the testimony of a witness is unintelligible to the official 
stenographer of itself affords no ground for the reversal of a 
judgment. 


2. Trial: BILL or Exceptions: Review. It is the duty of parties to 
assist in preserving the evidence in the manner prescribed by 
law, and the failure, through his own neglect, of the unsuccessful 
party to secure a true bill of exceptions presents no ground for 
relief at the hands of the appellate court. 


3. Boundaries: ConFLICTING EVIDENCE: Review. Evidence examined, 
and held to sustain the judgment of the district court. 


Error from the district court of Cuming county. 
Tried below before NorRRIS, J. 


Uriah Bruner, for plaintiff in error. 


Tra Thompson, and Sears & Thomas, contra. 


Post, C. J. 


This was an action of ejectment in the district court 
for Cuming county by the plaintiff in error, Martha 
8 
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Blomgren, against the defendant in error, Olaf Holm- 
quest, the property in controversy being a strip of land 
particularly described, six rods in width by eighty rods 
in length, bounded on the west by the section line be- 
tween sections 13 and 14, township 21, range 7 east. The 
only substantial dispute relates to the location of the 
section corner common to sections 11, 12, 18, and 14, and 
which, according to the contention of the plaintiff, is six 
rods west of the point found by the trial court to be the 
true corner. The case, upon the record, is a typical one 
and presents the contradictions respecting division lines 
and monuments common to controversies of its charac- 
ter. The plaintiff introduced witnesses whose testimony 
tends to prove the establishment of the corner in dispute 
according to the original survey at the point contended 
for by her. She is corroborated, also, by two apparently 
competent surveyors, Nason and Collins, who surveyed 
portions of the sections above mentioned in the years 
1880 and 1888, and who, in the absence of the original 
monuments, located the corner after consulting the gov- 
ernment field notes. On the other hand, Kline, who, as 
county surveyor, made a survey of the premises some 
time between the years 1882 and 1888, records the find- 
ing of the original government corner where the road as 
now located between sections 13 and 14 intersects the 
road extending east and west on the north side of said 
sections, and which is in accordance with the finding 
complained of. The defendant also introduced a num- 
ber of witnesses, who claim to have seen the original 
mound which marked the section corner as early as 1868, 
and whose testimony is in harmony with the conclusion 
reached below. Tested by the rule often asserted by 
this court, there is in the record abundant evidence to 
sustain the judgment, and the assignment which pre- 
sents that question may accordingly be dismissed with- 
out further comment. 

The only other allegation of error which requires no- 
tice is presented by the following record of the examina- 
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tion of Mr. Heller, the county surveyor, as a witness for 
the plaintiff: “By the Court: Mr, Heller, taking the sec- 
tion line between 11 and 12, does the prolongation of 
that line coincide with the section line between 13 and 
14 as established by Kline? For answer the witness 
takes a plat and goes to the judge’s desk, where he ex- 
plains the same io the court in tones and manner unin- 
telligible to the reporter, which said answer could not, 
therefore, be preserved in the record, to which proceed- 
ing the plaintiff duly excepted.” It will be observed that 
the only fact to which the foregoing exception can apply 
is that the answer of the witness was not understood by 
the official stenographer, in consequence of which such 
evidence was not preserved of record. It cannot on the 
record be charged that attorney for the plaintiff was un- 
able to hear, or for any reason failed to comprehend the 
answer, and the fact that he pursued the examination 
on the line suggested by the judge’s interrogatory in- 
duces the belief that the witness was in fact understood. 
It was the duty of counsel, under these circumstances, to 
insist upon a full report of the evidence, in which he 
would, we must presume, have had the assistance of the 
court. Having neglected the opportunity presented, he 
will not now be heard to complain. 


JUDGMENT AFFIRMED. 


STATE OF NEBRASKA, EX REL. LOUIS OTTO, V. COUNTY 
COMMISSIONERS OF LANCASTER COUNTY. 


FILED SEPTEMBER 16, 1896. No. 6834. 


Mandamus: PRocEDURE: APPLICATION. In an action for mandamus the 
application for the writ shall be by motion, supported by an affi- 
davit in which the facts are stated upon which the application is 
predicated. A petition, verified as pleadings in civil actions under 
the Code are ordinarily, is insufficient when depended upon to fill 
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the place of an affidavit, and an application thus made should be 
denied and the writ withheld. (State v. Mayor of City of Lincoln, 
4 Neb., 260.) ; 


Error from the district court of Lancaster county. 
Tried below before TiBBETs, J. 


Stearns & Strode, for plaintiff in error. 


W. H. Woodward, J. L. Caldwell, and F. A. Boehmer, 
contra. 


HARRISON, J. 


The relator herein claimed to be entitled to hold the 
office of constable and to exercise the duties thereof in 
and for the city of Lincoln, and made an application to 
the district court of Lancaster county for the issuance 
of a writ of mandamus, directed against respondent, or- 
dering and compelling it to approve his official bond as 
such officer, which he alleged he had prepared and pre- 
sented to the board and which it had failed and refused 
to approve, notwithstanding the board admitted the “suf- 
ficiency of the financial ability of the sureties” and that 
the bond was in proper form. It was objected for re- 
spondents in the trial court, and is urged here, that the 
application was insufficient, in that it was not supported 
by an affidavit of the truth of the facts alleged as its 
basis. The application was in form an ordinary petition, 
and the verification stated that the relator had read the 
application, “and that the facts therein contained are 
true, as he verily believes.” No motion for the issuance 
of the writ was made, nor was there any affidavit filed 
setting forth the facts relied upon as establishing the 
relator’s right to demand that the writ should issue. 
The application was fatally defective, and such defect 
was sufficient reason for withholding the writ. (Code of 
Civil Procedure, sec. 649; State v. Mayor of the City of 
Lincoln, 4 Neb., 260; State v. School District, 8 Neb., 98; 
Collett v. Allison, 25 Pac. Rep. [Okl.], 516.) In the last 
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named case the supreme court of Oklahoma had under 
consideration section 649 of our Code of Civil Procedure, 
which was extended to Oklahoma by section 11 of the 
organic act of the territory. There are other questions 
discussed in the briefs filed, but as the conclusion 
reached on the point considered effects a final disposition 
of the action, we need not discuss them. The judgment 
of the district court is affirmed. 

We may say here that the applicability or wisdom of 
the rule announced may well be doubted in a case 
wherein a public prosecutor or attorney makes, or it be- 
comes his duty to make, application for a writ of man- 
damus, and he has not personal knowledge of the facts 
and they cannot be or are not very readily brought to his 
personal knowledge, so that he can state them positively 
in a petition or affidavit, but the question is not involved 
or presented in the present case and no opinion is ex- 
pressed upon it. The action now before us is one in 
which the rule is applicable and of force. 


AFFIRMED 


WILLIAM H.CRITES ET AL. V. LEVI C. HART ET AL. 
FILeD SEPTEMBER 16,1896. No. 6648. 


1. Fraudulent Conveyances: INSOLVENCY: PARTNERSHIP: TRUST 
Funps. The property of an insolvent, either person or partner- 
ship, is not a trust fund in the hands of the debtor in favor of cred- 
itors, in the true sense of the words “trust fund.’ The creditors 
do not, merely because of such relation to the debtor, have any re- 
cognizable or enforceable lien on the property of the debtor, nor 
is there any trust character attaching to it which interferes with 
a bona fide sale of it by the debtor. 


2. : : : Eviwence. A firm, heavily indebted at the 
time, may sell a large portion of its property, its stock in trade, 
and also its business, and receive in consideration therefor the 
promissory notes of the purchaser, and these facts alone are not 
conclusive evidence that the sale was fraudulent. They are but 


facts to be considered in connection with all other facts and cir- 
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cumstances adduced in evidence on the trial on the question of 
the fraudulent or good-faith character of the transfer. 


3. : Evipence. The question of fraud in a transfer of property, 
as affecting the rights of the creditor of the vendor, is one of 
fact, to be determined in each case from the evidence introduced 
at the trial, and where a finding on such question is based on 
conflicting evidence it will not be disturbed, unless manifestly 


wrong. 


Error from the district court of Merrick county. 
Tried below before SULLIVAN, J. 


W. T. Thompson, for plaintiffs in error. 
John Patterson, contra. 


HARRISON, J. 


The defendants in error in this court were plaintiffs in 
the district court, where the action was originally com- 
menced, and will hereinafter be referred to as plaintiffs 
and the opposing parties as defendants. The suit is one 
on the official bond of William H. Crites, of defendants, 
as sheriff of Merrick county, to recover of him and his 
bondsmen a sum named in the pleading as the value of 
certain personal property which it was claimed belonged 
to the plaintiffs, and of which, it was alleged, there was 
a wrongful seizure and sale by the sheriff under and by 
virtue of executions issued by the county judge of said 
county, and placed in the hands of the sheriff for service, 
to enforce judgments rendered in that court against Ed- 
ward P. Berryman, William Patterson, and Charles W. 
Rhodes, one in favor of the Studebaker Manufacturing 
Company, one belonging to I. L. Elwood & Co., and also 
one in favor of the United States Wind Engine & Pump 
Company. All claims asserted in the action arising 
from the completed service of the executions issued on 
the judgments in favor of the last two of the creditors 
just mentioned were either settled or abandoned before 
the time of the trial in the district court and did not fur- 
ther figure or appear in the controversy. The answer 
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contained a denial of any wrongful character of the seiz- 
ure under the executions, also denied the plaintiffs’ own- 
ership of the property seized and sold, and alleged, in 
substance, that plaintiffs claimed such ownership under 
and by virtue of a pretended sale, evidenced by a bill of 
sale to them by Berryman, Patterson & Co., a firm com- 
posed of Edward P. Berryman, William Patterson, and 
Charles W. Rhodes, conducting a wholesale and retail 
hardware business in Central City, Nebraska, of the 
goods levied upon and sold by the sheriff, together with 
all the other goods then in stock in the business and the 
book accounts of the firm; that the firm of Berryman, 
Patterson & Co. was, at the time of such transfer to 
plaintiffs, insolvent and known by plaintiffs to be so; 
that the transfer from the firm to plaintiffs was made 
with the intent to hinder and delay its creditors in the 
collection of claims against it and to defraud its credit- 
ors, which purpose and intention was known to plaintiffs 
herein; that the consideration passing from plaintiffs to 
Berryman, Patterson & Co. in the transfer between them 
was in amount $30,000, which was not paid in cash, but 
their three notes were given and received, each for 
$10,000, one of which matured in one year after its date, 
one in two years, and one in three years after date. It 
was further pleaded that at the time of the sale by the 
firm to plaintiffs, the Studebaker Manufacturing Com- 
pany creditor was a creditor of the firm of Berryman, 
Patterson & Co. There was also stated to be a relation- 
ship existing between each of the plaintiffs and a mem- 
ber or members of the firm of Berryman, Patterson & 
Co. In the reply filed the alleged relationship of the 
plaintiffs, respectively, to members of the firm of Berry- 
man, Patterson & Co. was admitted, and all allegations 
of fraud or fraudulent intent as entering into the trans- 
action of the sale of stock of hardware, etc., were denied. 
In a trial of the issues the jury returned a verdict favor- 
able to the contentions of plaintiffs, and after defendants’ 
motion for new trial was heard and overruled a judgment 
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was rendered on the verdict, hence the error proceedings 
on the part of the defendants. 

It is claimed by counsel that certain facts were undis- 
puted, among which are recited the following: That at 
the time of the transfer of the stock of goods, etc., to 
plaintiffs the Studebaker Manufacturing Company was 
a creditor of the firm making the transfer; that Levi C. 
Hart, one of the plaintiffs, was a brother-in-law of 
Charles W. Rhodes, a member of the firm of Berryman, 
Patterson & Co., and Anson L. Havens, the other plaint- 
iff, bore a like relationship to Edward P. Berryman, an- 
other member of said firm; that Charles W. Rhodes, at 
the date of the transfer of the stock, was indebted to 
Hart in the sum of $4,000, and that Berryman, Patterson 
& Co. then owed Hart $9,500; that at the time of the sale 
Edward P. Berryman, at Hart’s request, made a report, 
which was examined by Hart before the sale, of the assets 
and liabilities of the firm of which he, Berryman, was a 
member, which showed the aggregate amount of the in- 
debtedness of the firm to be about thirty-one or thirty- 
two thousand dollars, and the assets consisted of the 
stock of goods, book accounts, bills receivable, etc., of 
the value of $30,000, and real estate of the value of 
$10,000 (this real estate was not sold or conveyed to 
plaintiffs); that of the consideration for the transfer of 
the stock, etc., in amount $30,000, no cash was paid, but 
three notes of $10,000 each were given, maturing in one, 
two, and three years from date; and it is asserted by 
counsel that, in view of the undisputed facts, the verdict 
and judgment ought not, and cannot, under the rules of 
law applicable and governing, be allowed to stand, but 
must be set aside, and states his further contention in this 
connection as follows:  ‘ 

“We maintain the law to be: 

“1, That a debtor, while the owner of property, sus- 
tains two distinct relations in regard to it, viz., that of 
owner, and that of quasi-trustee for his creditors. 

“2, That all persons who have notice that a proposed 
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vendor has creditors and is in failing financial circum- 
stances, or is insolvent, are bound to take notice of such 
trust relation in their dealings with reference to the prop- 
erty of such vendor, and when the natural and probable 
effect of a sale of the property of the vendor under such 
circumstances might reasonably be understood to hinder, 
delay, or defraud the creditors of the vendors in the col- 
lection of their claims, such sale will be held to have 
been made in bad faith, and be null and void as to cred- 
itors. This proposition follows as a legal corollary to 
the first, and is substantially the rule as announced by 
this court in the case of Beels v. Flynn, 28 Neb., 575.” 

In relation to what is set forth under the heading “‘1,” 
we will say that we do not understand that an individual 
or a partnership, the owner of property, even if insolvent, 
holds such property in trust for general creditors, in the 
true sense of the term, merely because the parties stand 
to each other in the relation of debtor and creditor. We 
understand it to mean no more, when used in such con- 
nection, than that the debtor will, in all his dealings 
with the property, be fair and honest, and will apply it, 
or its proceeds, in payment of any existing debts, in the 
manner and to the extent honesty and uprightness 
among men demand. The creditors do not, merely be- 
cause they are creditors, have any lien, either legal or 
equitable, which is enforceable or recognized as such, or 
which interferes with the debtor’s sale and disposal of 
property in any manner, provided it is not fraudulent or 
with intent to defraud creditors, or to hinder and delay 
them in the collection of their claims. The case of Beels 
v. Flynn, supra, the decision in which is relied upon as 
supporting the positions of counsel as stated in the quo- 
tations herein from his brief, is similar to the one at bar 
mainly in the fact that the payment of the consideration 
in the sale attacked in that case was almost entirely de- 
ferred and evidenced by the note of the purchaser, wuich, 
it was observed, might have the effect to hinder and de- 
lay creditors of the seller. The further fact was shown 
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in Beels v. Flynn that on the day succeeding the one of 
the sale the purchaser was informed by one or more of 
the creditors of the party from whom he bought that the 
creditors would probably try to reach and collect the 
amount due on the note, and he immediately went to the 
other party and traded him some land for the note. 

In the opinion in the case of Nebraska Moline Plow Co. 
v. Klingman, 48 Neb., 204, it was held: “The fact that a 
copartnership, largely indebted, sells most of its prop- 
erty and its business to one of small means, in considera- 
tion of a small amount of cash and the purchaser’s prom- 
issory notes, is a circumstance tending to show that the 
transaction was fraudulent, but not conclusive, nor, 
alone, sufficient evidence that it was fraudulent.” It will 
be gathered from such of the main facts as are stated in 
what we have just quoted that the point raised for con- 
sideration and adjudication was like unto that presented 
in the case of Becls v. Flynn, and also in the case at bar. 
In the body of the opinion, written by RAGAN, C., it was 
said: “Counsel for the plow company insist, however, 
that as the evidence shows the consideration for the sale 
was $200 in money and the remainder of the purchase 
price was the notes of the purchaser, the court should 
therefore say the transaction was fraudulent; and coun- 
sel insist that Beels v. Flynn, 28 Neb., 575, supports their 
contention, where a sale is made by a debtor of all his 
property, for a part cash and the remainder in the prom- 
issory notes of the purchaser, such transaction is conclu- 
sive evidence of a fraudulent intent. In the case cited 
a debtor had sold all his property to Beels in considera- 
tion of some cash and the promissory notes of Beels. 
Flynn, as sheriff, seized the property under attachment 
process and sold it, and Beels sued the sheriff for conver- 
sion. The sheriff justified the seizure by virtue of his 
attachment writs, and defended on the ground that the 
sale to Beels was fraudulently made by the debtor, with 
the intention on the part of the debtor and Beels to de- 
fraud the latter’s creditors. The jury found on this issue 
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for the sheriff, and this court affirmed the judgment. 
The only issue presented to the jury was whether the 
sale made by the creditor to Beels was made in good 
faith. The jury found that it was not, and the only 
question presented to this court on proceedings in error 
was the sufficiency of the evidence to sustain the finding 
of the jury. It is‘said in the syllabus that Beels is not a 
bona fide purchaser and not entitled to protection. But 
this was no more than saying that the evidence sustained 
the finding of the jury, that Beels was not a bona fide 
purchaser. Whether Beels was a bona fide purchaser or 
not was not a question of law, but of fact. The jury 
found that he was not a good-faith purchaser and this 
court affirmed the judgment, and the opinion meant and 
means no more than that the evidence before the jury 
was sufficient to sustain its finding. It is doubtless true 
that the sale by one of all his property for some cash and 
the promissory notes of the purchaser, the seller at the 
time being in debt and the purchaser being a man of 
small means, is evidence of a fraudulent intent; but 
this court has never consciously held that such facts 
alone were conclusive evidence of fraud. To so hold 
would be to repeal the statute which has, wisely or un- 
wisely, declared that intention to be a question for the 
determination of the jury or trial court, from all the 
facts and circumstances surrounding the transaction put 
in evidence in the particular case.” So, in the case at 
bar, no one of the undisputed facts was conclusive evi- 
dence of the alleged fraud in the sale of the stock of 
goods, etc., nor were they when grouped together; but 
they were evidential circumstances tending to prove the 
allegations of fraud, but to be considered in connection 
with all the facts and circumstances of which there was 
evidence adduced in the trial of the cause. The main 
questions to be determined by the jury were whether the 
alleged fraud or fraudulent intent had been shown to 
have been an element of the transfer of the stock of 
goods and other property, and to the knowledge of, or 
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participated in by, the parties thereto. “Whether or not 
a transfer of property is fraudulent as against the cred- 
itors of the vendor is a question of fact, determinable 
Solely upon the evidence adduced in each case.” (Gold- 
smith v. Erickson, 48 Neb., 48.) The evidence was con- 
flicting. There were many facts and circumstances 
which tended to support the pleadings of fraud. On the 
other hand, there was much in the evidence which would 
induce a contrary belief. We have carefully perused 
and considered all the evidence, and it need not be 
quoted from or summarized here. Doubtless there was 
sufficient in it to have sustained a finding and verdict 
contrary to the one returned, but there was also suffi- 
cient to warrant the finding and verdict made, hence it 
will not be disturbed. The judgment of the district 
court must be 
AFFIRMED. 


L. D. DAVIDSON, APPELLANT, V. 8. M. CROSBY ET AL., 
APPELLEES. 


_ FiLepD SEPTEMBER 16, 1896. No, 6843. 


1. Fraud: Evipence. Fraud is never presumed, but must be clearly 
proved in order to entitle a party to relief on the ground that it 
has been practiced on him. 


The finding of a trial judge based upon conflicting 
evidence, when there is sufficient evidence to support it, will not 
be disturbed. 


APPEAL from the district court of Douglas county. 
Heard below before FERGUSON, J. 


J. O. Detweiler and John T. Cathers, for appellant. 


McClanahan & Halligan, contra. 
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HARRISON, J. 


This action was commenced in the district court of 
Douglas county, the relief sought being the rescission of 
a contract of sale whereby the appellant purchased of ap- 
pellees 1553 shares of the capital stock of the Commer- 
cial Directory Company, a corporation doing business in 
Omaha, the shares being of the face value of $100 each, 
and to secure a reconveyance to appellant, by appellees, 
of the title to certain real estate which had been passed 
to them during and as a part of the consideration mov- 
ing to them in the transaction the basis of complaint; 
also the surrender by appellees of some promissory notes 
executed and delivered by appellant to appellees, evi- 
dencing a portion of the amount of the purchase price of 
said stock. It was further asked that appellees be re- 
strained from further selling or disposing of the promis- 
sory notes, or conveying the Jands to persons other than 
appellant. It appears that on July 1, 1892, the appel- 
lant and appellees, through an agent or broker, W. A. 
Spencer, concluded a sale or trade by which appellant 
became the owner and possessed of the shares of stock 
hereinbefore described, and paid therefor the sum of 
$6,100, as follows: $1,000 cash; conveyed to appellees 
the title to twenty acres of land situated in Polk county, 
Florida, valued at $1,200; also three lots in Ocala, 
Florida, valued at $2,100, less incumbrance of $600, 
which incumbrance was assumed and to be paid by ap- 
pellant; one note executed by appellant in the sum of 
$100, due in thirty days from date, and another note for 
$300, maturing ninety days from date. For the balance 
of the consideration, $2,000, it is asserted by appellant 
that appellees were to accept the title to 123 acres of land 
situate in Suwannee county, Florida, if, as the result of 
an investigation by appellees in regard to its quality, etc., 
it proved to be as represented by appellant. If not, then 
appellees were to receive four promissory notes of $500 
each, to mature, one in six, one in twelve, one in eighteen, 


62 NEBRASKA REPORTS. [VoL. 49 


Davidson vy. Crosby. 


and one in twenty-four months, executed by appellant 
and delivered on the date of the sale to W. A. Spencer, to 
be held until appellees ascertained the facts concerning 
the land, and if it was determined to be as represented 
by appellant, then the four notes to be returned to him 
and the title to the land conveyed to appellees. If the 
land did not fulfill the representation, then the notes 
were to be given to appellees. Appellees assert, how- 
ever, that it was to be optional with them whether they 
would accept a conveyance of the land or receive the 
notes, and that they concluded to take the notes, and 
that about two weeks subsequent to the time the deal 
was closed, so informed Mr. Spencer, who then gave the 
notes tothem. The appellant, as a basis for his demand 
for the rescission of the sale or trade, alleged that the ap- 
pellees, to induce him to enter into the contract, made 
certain false and fraudulent representations of and con- 
cerning the stock, its value, etc., which were believed and 
relied upon by him in making the purchase. The para- 
graph in which the facts in relation to which it was stated 
false representations were made were particularly and 
specifically designated reads as follows: “The defend- 
ants, to induce and persuade the plaintiff to enter into 
said agreement, falsely and fraudulently represented to 
the plaintiff that said capital stock was worth the sum of 
$50 per share; that the assets of said Commercial Direc- 
tory Company were all good, genuine, legitimate, and col- 
lectible securities; that said assets were of the amount of 
$10,987.37; that the liabilities of said Commercial Direc- 
tory Company were but $3,200, and no more, they, the 
said defendants, knowing at the time of making said 
representations the same to be false and untrue, and 
made the same for the purpose of cheating and defraud- 
ing this plaintiff.” 

The question of which party should prevail in the 
branch of the case in regard to the four notes of $500 
each, and whether the possession of them was obtained 
by appellees in accordance with the terms of the con- 
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tract, or contrary thereto, and consequently wrongfully, 
was not urged by counsel for appellant in the argument 
or brief, and needs no further notice, but we will say that 
it is evident that the general finding in favor of appellees 
included one that the facts in respect to this contention 
were as asserted by appellees, and there was ample evi- 
dence to support such a finding. It is clear from a con- 
sideration of all the evidence bearing on the point of the 
alleged false representations by appellees that the stock 
was worth $50 per share, or one-half its face value; that 
if made, and false, it was not relied upon by appellant in 
making the trade and did not control his actions therein 
to any appreciable extent. He made calculations framed 
on other information and reached a conclusion of his own 
deduced therefrom which fixed for him the value of the 
stock and made an offer to purchase it, governed as to its 
worth by such conclusion, and finally succeeded in acquir- 
ing it at a valuation of between thirty-nine and forty dol- 
lars per share. The trial court made the following finding: 
“The court finds upon the issues joined for the defend- 
ants, and that the defendants did not obtain the money 
and property and notes described in plaintiff’s petition by 
fraud and misrepresentation.” The rule as to the proof 
in such cases is stated to be: “Fraud is never presumed, 
but must be clearly proved in order to entitle a party to 
relief on the ground that it has been practiced upon him.” 
(Clark v. Tennant, 5 Neb., 549; Missourr Valley Land Co. v. 
Bushnell, 11 Neb., 192; Western Horse & Cattle Ins. Co. v. 
Putnam, 20 Neb., 331; Brown v. Herr, 21 Neb., 118; Dirk- 
son v. Knox, 30 N. W. Rep. [Ta.], 49.) 

We have carefully examined all the evidence presented 
and do not deem it necessary to quote from it or make an 
extended statement of it here. That on the part of 
plaintiff tended to prove the allegations of fraud and de- 
ceit practiced by defendants to induce plaintiff to con- 
summate the trade, while, on the other hand, that intro- 
duced on behalf of defendants was directed toward an 
effort to prove that no misrepresentations were made by 
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defendants; that plaintiff was not in any manner or to 
any extent deceived or misled by the statements of de- 
fendants in regard to the property involved in the trans- 
actions between them; that plaintiff did not rely, in 
making the trade, on any statements of defendants, and 
was not influenced thereby, and that the conditions and 
relations existing at the time of the trade, with reference 
to the parties and to the property, the knowledge of it 
possessed by the plaintiff or the means of obtaining such 
knowledge then afforded, were such as to effectually 
debar the plaintiff from any complaint of the nature of 
this, the foundation of the present action. The evidence 
was conflicting, but there was sufficient to sustain the 
finding of the trial judge, that fraud and misrepresenta- 
tion on the part of the defendants had not been shown. 
(Dirkson v. Know, supra.) This being true, the finding will 
not be disturbed and the judgment of the district court is 


AFFIRMED. 


IRVINE, C., took no part in the decision. 


Mary E. OVERALL ET AL. V. JOHN A. MCSHANE. 
FILep SEPTEMBER 16,1896. No. 6797. 


Judicial Sales: ArPRAISEMENT: OBJECTIONS. Objection that the ap- 
praisement made as a part of the proceedings in a judicial sale is 
too low or too high must be made and, with a motion to vacate 
the appraisement, be filed in the cause in which the sale is about * 
to be effected, before the sale. (Vought v. Foxworthy, 38 Neb., 790; 
Burkett v. Clark, 46 Neb., 466.) 


Error from the district court of Douglas county. 
Tried below before IRVINE, J. 


David Van Bitten and Silas Robbins, for plaintiffs in 
error. 
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Frank T. Ransom, contra. 


HARRISON, J. 


In an action commenced in the district court of Doug- 
las county to foreclose a mortgage the case proceeded to 
decree of foreclosure, to enforce which an order of sale 
issued, sale was made, and a motion tq confirm it filed. 
At this stage of the proceedings a motion to set aside the 
sale was presented on behalf of the principal defendants, 
the ground of the motion being that the appraisement 
of the property made and returned as a part of a com- 
plete and perfect judicial sale was too low. This motion 
was overruled and the motion to confirm the sale sus- 
tained. It is urged in this court that the trial court 
erred in not setting the sale aside. The sole question 
presented here, as in the trial court, was with reference 
to the appraisement, and the objection that it was too 
low was not made until after sale; to be available it 
should have been made, and the motion to vacate the ap- 
praisement filed in the case, before the sale took place. 
(Vought v. Foxworthy, 38 Neb., 790; Burkett v. Clark, 46 
Neb., 466.) We have, however, in this case examined the 
record and evidence before the judge of the district court 
when he made the ruling to which complaint is here 
pressed, and conclude that his action in overruling the 
motior to set aside the sale was proper in view and con- 
sideration of what was before him in regard to the ap- 
praisement and its amount. It follows that the order 


confirming the sale must be 
AFFIRMED. - 


IRVINE, C., took no part in the consideration of the case. 
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WILLIAM SPURCK V. CLARA DEAN. 
FireED SEPTEMBER 16,1896. No. 6827. 


1. Bill of Exceptions: AUTHENTICATION. A bill of exceptions should 
be authenticated by the certificate of the clerk of the trial court 
to entitle it to examination and consideration in the supreme 
court. 


2. Conflicting Evidence: Review. Questions of fact, and upon con- 
flicting testimony, are to be decided by the trial jury, and a ver-~ 
dict will not be set aside on the ground of the want of sufficient 
evidence to support it, unless the want is so great as to show that 
the verdict is manifestly wrong. (Sycamore Co. v. Grundrad, 16 
Neb., 529.) 


3. Evidence: ACTION FOR WaGEs. Where, in an action to recover an 
amount alleged to be due the plaintiff as wages for work and 
labor performed at an agreed price, there is a conflict in respect 
to the amount agreed upon, evidence of the value, at the time of 
the contract, of the work performed is competent and admissible. 


Error from the district court of Nuckolls county. 
Tried below before HASTINGS, J. 


R. D. Sutherland, for plaintiff in error. 
Searle & Coleman, contra. 


HARRISON, J. 


The plaintiff instituted this action to recover of de- 
fendant an amount alleged to be due as compensation 
for work and labor performed by plaintiff for defendant 
during the times stated in the petition filed, wherein 
there also appeared an allegation that the work was 
done at a stipulated or agreed price per week. Issues 
were joined and tried and the result was a judgment for 
plaintiff, seeking a reversal of which defendant has prose- 
cuted error proceedings to this court. 

Of the alleged errors the one mainly urged and relied 
upon in the argument as being fatal to the judgment 
rendered is that the verdict was not sustained by suffi- 
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cient evidence. A determination of this question in this, 
as in any other case, necessitates an examination of the 
evidence as preserved and presented in a bill of excep- 
tions. What purports to be such bill in the present case 
is attached to the record, but is not authenticated by the 
certificate of the clerk of the district court in which the 
cause was tried; hence it is not properly before us for ex- 
amination and is not entitled to be considered. (Romberg 
v. Fokken, 47 Neb., 198; Childerson v. Childerson, 47 Neb., 
162; Romberg v. Hediger, 47 Neb., 201.) We have, how- 
ever, searched through it, and discover a conflict in the 
evidence in respect to the fact as to which it was con- 
tended it was unsatisfactory, but also conclude that there 
was sufficient to support the verdict returned by the jury, 
from which it follows that the verdict will not be dis- 
turbed. (Sycamore Co. v. Grundrad, 16 Neb., 529.) 

During the progress of the trial of the cause evidence 
was admitted of what was the value of the services per- 
formed by the plaintiff at the time when the contract was 
made and during its performance. It is urged that inas- 
much as the plaintiff claimed that the consideration to 
be paid for the labor had been agreed upon was a fixed 
sum, any evidence of its worth was incompetent and ir- 
relevant and should not have been allowed. No objec- 
tions were interposed during the trial to any of this evi- 
dence which it is claimed should not have been admitted, 
but whatever the condition of the record in this respect, 
there was a conflict in the evidence in relation to the 
amount of the price agreed upon to be paid and received 
for the labor, and it was competent to show what the 
work was worth when the contract was made, and such 
evidence aS was admitted was not erroneous. (Allison v. 
Horning, 22 O. St., 188; Swain v. Cheney, 41 N. H., 232; 
Fry v. Tilton, 11 Neb., 456.) The judgment of the district 


court is 
AFFIRMED. 
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% 2 a ADDISON B. JOHNSTON BT AL. V. MILWAUKER & WYOMING 
INVESTMENT COMPANY. 


FILED SEPTEMBER 16, 1896. No. 7367. 


1. Instructions: ASSIGNMENTS OF Error. Errors in respect to giving 
instructions must be separately assigned in the motion for new 
trial. If assigned in group, and any one of the group against 
which the assignment is directed is without error, the assignment 
must be overruled. (Spears v. Chicago, B. & Q. R. Co., 48 Neb., 
720.) 


2. Trial: SpeciaL Finpryes. ‘When the special finding of facts is in- 
consistent with the general verdict, the former controls the latter, 
and the court may give judgment accordingly.” (Code of Civil 
Procedure, sec, 294.) 


: Review. Where there are several special findings of 
facts, and among them one which can but be and is a conclusion 
or an inference drawn from the others, and it is manifestly wrong, 
it will be disregarded. 


Principal and Agent: RaviricaTion. The ratification by a prin- 
cipal of the unauthorized act of an agent may be either express or 
implied. (Taylor v. Conner, 41 Miss., 722.) 


a 


The acceptance or retention by the principal, after 
knowledge of the facts, of the fruits of an unauthorized act of an 
agent is a ratification of the agent’s act, and it relates back to the 
time of the act and makes it as if the agent had been empowered 
to perform it at its date, and the principal is bound in all respects 
as if he himself had been the actor. (Hughes v. Ins. Co. of North 
America, 40 Neb., 627.) 

If the principal desires to repudiate the unauthor- 
ized act of his agent, he must, as soon as he acquires knowledge 
of the facts, return, or tender a return, of any benefits by him re- 
ceived as the proceeds of such acts, or be held to have ratified 
them. 


: PLEADING: EVIDENCE. Proof of the ratification by the 
principal of the unauthorized acts of the agent was competent in 
an action of replevin under an answer of general denial. (Aferrilt 
v. Wedgwood, 25 Neb., 283.) my 


Unauthorized Sale by Agent: RETENTION OF PROCEEDS: RATIFICA- 
yION: REPLEVIN: PLEADING AND Proor. In the case at bar plaint- 
iff commenced an action of replevin to recover of the defendants 
certain cattle, the possession of which had been acquired by de- 
fendants through an alleged unauthorized sale of the cattle to 
them by an agent of plaintiff. The defendants’ answer was a gen- 


o 
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eral denial. After the commencement of the action, but before 
trial, the plaintiff gained knowledge that it had received the bene- 
fit of a portion of the proceeds of the unauthorized sale. Heid, 
That it should then have returned to the defendants so much of 
the proceeds of the sale as had been applied to its benefit, or tend- 
ered such return, and its failure to do so would be a ratification 
of the sale, which related back to its inception, and which could 
be proved on the trial by defendants under the general denial and 
without the filing on their part of a supplemental answer setting 
up such ratification. 


9. Assignments of Error: Review. The questions passed upon in the 
former opinion were, owing to the defective assignment of errors 
in the motion for a new trial, not properly before this court and 
need not now be re-examined. 


REHEARING of case reported in 46 Neb., 480. 


The facts and issues appear in the opinion and in the 
former reports of the case in 35 Neb., 554, and 46 Neb., 
480. 


John L. Webster, for plaintiffs in error: 


Under the seventh, eighth, ninth, and tenth special 
findings of fact the plaintiff must be held to have ratified 
the sale of the cattle and judgment should have been 
entered for the defendants. (Cook v. Tullis, 18 Wall. [U. 
S.], 338; Hughes v. Ins. Co. of North America, 40 Neb., 627; 
Starks v. Sikes, 8 Gray [Mass.], 609; Despatch Lane v. Bel- 
lamy Mfg. Co., 12 N. H., 205; Planters Bank of Mississippt 
v. Sharp, 4S. & M. [Miss.], 75; Medlahan v. McMahan, 13 
Pa. St., 376; Charles v. State, 11 Ark., 389; United States 
Express Co. v. Rawson, 106 Ind., 215; Goss v. Stevens, 32 
Minn., 472; Ruggles v. Washington County, 3 Mo., 496; 
Shoninger v. Peabody, 57 Conn., 42; Russ v. Telfcner, 57 Fed. 
Rep., 973; Persons v. McKibben, 5 Ind., 261.) 

Failure to return or tender back the money applied by 
the agent Adams in payment of debts owing by the Mil- 
waukee & Wyoming Investment Company was a ratifi- 
cation of the sale of the cattle. (Perkins v. Boothby, 71 Me., 
91; Mayor of Nashville v. Ray, 19 Wall. [U. 8.], 484; Taylor 
. Conner, 41 Miss., 722; First Nat. Bank of Las Vegas v. 
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Oberne, 121 Tll., 25; Baer v. Lichten, 24 Ill. App., 311; 
Thompson v. Peck, 115 Ind., 512; Moriarity v. Stofferan, 89 
Tll., 528; Harding v. Parshall, 56 Ill., 219; Nichols v. Shaf- 
fer, 63 Mich., 599; First Nat. Bank of Trenton v. Badger 
Lumber Co., 54 Mo. App., 327.) 

Even if the plaintiff should have offered at the trial to 
refund to defendants the amount of money, the use and 
benefit of which they have enjoyed, it would be too late to 
avoid the ratification. (Southern Oil Works v. Jefferson, 70 
Tenn., 581.) 

The defendants had the right to prove an act of ratifi- 
cation which occurred after the suit was brought. (Gelatt 
v. Ridge, 117 Mo., 555.) 

It was not necessary for the defendant, by supple- 
mental answer, to plead ratification. (J'owne v. Sparks, 23 
Neb., 142; Merrill v. Wedgwood, 25 Neb., 283; Cool v. Roche, 
15 Neb., 25; Blue Valley Bank v. Bane, 20 Neb., 294; Rich- 
ardson v. Steele, 9 Neb., 483; Long v. Osborn, 59 N. W. Rep. 
[Ia.], 14; Hadte v. Ashbaugh, 44 Ia., 520.) 


J. W. Sparks and George H. Noyes, contra: 


The statutes of Wyoming rendered the sale to defend- 
ants void. (Holman v. Johnson, 1 Cowp. [Eng.], 343; Toump 
v. Dockham, 32 Wis., 146; Yates v. Fassett, 5 Den. [N. Y.]}, 21; 
Tucker v. Mowrey, 12 Mich., 378; Petrie v. Hannay, 3 T. R. 
{Eng.], 422; Soules v. Welden Nat. Bank, 61 Vt., 375; Mel- 
choir v. McCarty, 31 Wis., 252; Brazee v. Bryant, 50 Mich., 
136; Winfield v. Dodge, 45 Mich., 355; Dodson v. Harris, 10 
Ala., 566; Hauf v. Nortlwestern Masonic Aid Association, 
76 Wis., 450; Poulton v. London € S. W. R. Co., L. R., 2 
Q. B. [Eng.], 534; Clark v. Metropolitan Bank, 3 Duer [N. 
Y.j, 241.) 

References to questions relating to ratification: Flagg 
v. Flagg, 39 Neb., 229; Pemigewasset Bank v. Brackett, 4 N. 
H., 557; Hornfager v. Hornfager, 6 How. Pr. [N. Y.], 18; 
Hope v. Brinckerhoff, 4 Edw. Ch. [N. Y.], 687; Hoyt v. 
Sheldon, 4 Abb. Pr. [N. ¥.], 59; Ormsbee v. Brown, 50 Barb. 
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[N. Y¥.], 486; Farwell v. Afyers, 59 Mich., 179; Ssmith v. 
Phelan, 40 Neb., 765; Kavaraugh v. Brodball, 40 Nek., 875; 
Marshall v. Bunker, 40 Ia., 121; Campbell v. Williams, 39 
Ia., 646; Cassell v. Western Stage Co., 12 Ia., 47; Kingsbury 
v. Buchanan, 11 Ia., 387; Cary v. Hevcitt, 26 Mich., 228; 
Merrill v. Denton, 73 Mich., 628; Belden v. Laing, 8 Mich., 
500; Clark v. West, 23 Mich., 242; Wilson v. Montague, 57 
Mich., 638; Bartlett v. Goodwin, 71 Me., 350; Powell v. 
Henry, 96 Ala., 412; Wittenbrock v. Bellmer, 57 Cal., 12; 
Read v. Buffum, 79 Cal., 77; Singer v. Schilling, 74 Wis., 
369; Lee v. Burnham, 82 Wis., 209; Thacher v. Pray, 113 
Mass., 291. 


HARRISON, J. 


This, an action of replevin, was commenced in the dis- 
trict court of Merrick county by the Milwaukee & Wyo- 
ming Investment Company, a corporation, to recover the 
possession of 250 head of cattle. It was claimed that the 
cattle had been delivered to, and were in the possession 
of, the defendants in the suit, pursuant to an unauthor- 
ized and attempted transfer to them made by a person 
at the time in charge of the stock ranch of plaintiff in 
Wyoming. A trial of the issues joined resulted in a ver- 
dict and judgment for the defendants. The judgment 
then rendered, in error proceedings to this court by the 
plaintiff, was reversed and the cause remanded to the 
district court, where, in a second trial of the litigated 
questions, the plaintiff was successful and was accorded 
a judgment. The case was again removed to this court, 
this time on behalf of the defendants, and, on hearing, 
the judgment was reversed and the case ordered re- 
manded. A motion for rehearing was interposed for 
plaintiff and, on presentation, was sustained, since which 
action the case has been again submitted for considera- 
tion and decision of the questions raised by the petition 
in error. 

In the opinion written when the cause was first sub- 
mitted to this court a somewhat extended and detailed 
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statement of the facts was inserted (see Wilwaukee & Wyo- 
ming Investment Co. v. Johnston, 35 Neb., 554), and it will 
be unnecessary to restate them here. The decision ren- 
dered as the result of the consideration of the questions 
presented on its second appearance here is reported in 46 
Neb., 480, and entitled Johnston v. Milwaukee & Wyoming 
Investment Co. In the syllabus to the first opinion, Mil- 
waukee & Wyoming Investment Co. v. Johnston, it was stated: 

“1, Where a principal empowers an agent to transact 
business with respect to which there is a well defined 
and publicly known usage the presumption is, in the 
absence of facts indicating a different intent, that such 
authority was conferred in contemplation of such usage, 
and persons dealing with such agent in good faith will 
not be bound by limitations upon such usual authority. 

“2. But such usage, to bind a principal, must have ex- 
isted for such a time, and become so widely and generally 
known, as to warrant the presumption that he had it in 
view at the time of the appointment of the agent. 

“3. The M. & W. I. Co., a Wisconsin corporation own- 
ing a cattle ranch in Wyoming, appointed one A. its 
agent in Wyoming, with limited power, viz., to hire and 
pay for the necessary help, and pay the current expenses 
with money remitted on his statement, and to care for 
and round up the cattle and ship them, when fit for mar- 
ket, to Chicago in care of a particular commission house. 
In an action of replevin by the company aforesaid against 
J. & R., to recover cattle claimed by the latter to have 
been purchased from A. on the ranch aforesaid, held, 
error to receive evidence on the part of the defendants to 
prove that, at the time they purchased the cattle from 
A., it was the custom or usage of managers of cattle com- 
panies doing business in Wyoming to sell the cattle from 
the ranches of such companies, in the absence of any evi- 
dence that the plaintiff company had knowledge of such 
usage.” 

And in the body of the opinion appears the following: 
“Adams was given no authority to ship cattle elsewhere, 
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nor was he authorized to sell or dispose of the cattle at 
any time or in any way or place. He had specific in- 
structions from the officers of the plaintiff company not 
to sell any cattle from the ranch. These instructions 
were verbal, given him at the time of his employment 
and never modified thereafter. In addition to the above 
terms of hiring there was no official or corporate action 
appointing Adams as manager, and no record in the min- 
utes of the company of his employment;” and further: 
“Since the judgment must be reversed, for reasons stated, 
it ig not deemed necessary to consider the other questions 
presented.” 

The headnotes of the opinion in Johnston v. Milwaukee 
& Wyoming Investment Co., supra, were as follows: 

“1, One dealing with the agent of a business corpora- 
tion, in a matter relating to its business operations and 
not involving its corporate functions, is not charged with 
notice of its by-laws. 

“2. Therefore, the apparent authority of such agent 
cannot be extended or restricted by such by-laws in the 
absence of actual notice thereof. 

“3. Where a principal has, by his voluntary act, placed 
an agent in such a situation that a person of ordinary 
prudence, conversant with business usages and the na- 
ture of the particular business, is justified in presuming 
that such agent has authority to perform a particular 
act, and therefore deals with the agent, the principal is 
estopped, as against such third person, from denying the 
agent’s authority. Whether or not an act is within the 
scope of the agent’s apparent authority is to be deter- 
mined under the foregoing rule as a question of fact, 
from all the circumstances of the transaction and the 
business. 

“4, Evidence of such apparent authority is not re- 
stricted to proof of general custom, or to proof that the 
agent had previously performed similar acts to the 
knowledge of the principal. The nature of the business 
usage not amounting to a general custom, and the fact, 


74 NEBRASKA REPORTS. [Vot. 49 


Johnston v. Milwaukee & Wyoming Investment Co. 


if it exists, that the principal is at a great distance and 
the agent apparently entirely in charge of the business, 
may in proper cases be, among other things, elements for 
consideration.” 

The conclusions announced here were the results of a 
consideration of one portion of the trial court’s charge to 
the jury and some special findings submitted to that 
body. The paragraph of the instructions which was ex- 
amined was quoted in the body of the opinion. At the 
close of the opinion it was stated: “It follows that the 
special findings referred to were insufficient whereon to 
found the judgment, and that the instruction quoted was 
erroneous.” 

The motion for rehearing, to the extent we need notice 
it, was based upon the ground that the action of the trial 
court in giving any portion of the charge to the jury was 
not open to review, there being no sufficient assignment 
in the motion for a new trial of any alleged errors in the 
instructions. The motion for new trial, in the particular 
to which we have just alluded, was in terms as follows: 

“5. The court erred in giving the first, second, third, 
fourth, fifth, sixth, seventh, eighth, ninth, tenth, eleventh, 
twelfth, thirteenth, fourteenth, fifteenth, sixteenth, and 
seventeenth paragraphs of the instructions given on its 
‘own motion.” 

Some of the instructions included in the foregoing as- 
signment of error were correct. The assignment of error 
was insufficient and must be overruled. (Spears v. Chi- 
cago, B. & Q. Kh. Co., 43 Neb., 720.) We will say that at the 
former hearing of the case, in the arguments, either oral 
or by brief, our attention was not specifically directed to 
the manner in which error had been assigned, in the mo- 
tion for a new trial, in regard to the instructions to the 
jury, and in our subsequent considerations of the ques- 
tions involved and in the preparation of an opinion this 
particular point escaped notice and hence was not ac- 
corded the weight and force to which it was entitled. 

It was properly presented and urged to the judge of 
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the trial court that, under certain of the special findings 
of facts contained in the special verdict of the jury, the 
defendants were entitled to a judgment in their favor, 
since the special findings referred to established a ratifi- 
cation by the plaintiff of the sale of the cattle by Adams, 
the agent, to defendants. Such special findings were as 
follows: 

“7, Did Thomas R. Adams, within the scope of his au- 
thority, pay out for the plaintiff’s use in connection with 
the running of the Wyoming ranch any of the money re- 
ceived from the defendants for the cattle in question? 

“A, Yes. 

“8. If said Adams paid out any of said money for such 
purpose, how much did he so pay out? 

“A, Amount shown by checks, which is five hundred 
twenty-eight and 80-100 dollars ($528.80). 

“9, If said Adams made such payments, when did the 
plaintiff learn that fact? 

“A. February 15, 1890. 

“10. If Adams made such payment out of said money, 
has the plaintiff ever tendered such money back to the 
defendants? 

“A. No.” 

The petition in the action was filed December 14, 1889. 
It will be noticed that the jury answer that it was of date 
February 15, 1890, that plaintiff first learned that Adams 
had paid, in the interest of and for plaintiff, a sum of 
money received from defendants in payment for the cat- 
tle in controversy, that its discovery of such fact was sub- 
sequent to the commencement of this action. 

The petition of plaintiff was in the usual form of peti- 
tions in actions of replevin. The defendant’s answer was 
a general denial. In the statement of facts set forth in 
the opinion in Johnston v. Milwaukee & Wyoming Invwest- 
ment Co., supra, after noticing the payments for these cat- 
tle by defendants to Adams, by checks and their deposit 
in a bank at Cheyenne to the credit of Adams, it is fur- 
ther said: “This money was all checked out by Adams for 


76 NEBRASKA REPORTS. [VOL. 49 


Johnston v. Milwaukee & Wyoming Investment Co. 


his own use.” However this may have appeared in the 
record of the first trial in the district court, the jury, 
from the evidence adduced at the second trial, made the 
findings on this point which we have quoted herein, and 
they were sustained by the evidence. Im section 292 of 
the Code of Civil Procedure it is stated in relation to 
special findings of facts or special verdicts, they must 
present the facts as established by the evidence, and in 
such manner that nothing remains to the court but to 
draw from them conclusions of law. Section 294 of the 
Code is as follows: “When the special finding of facts 
is inconsistent with the general verdict, the former con- 
trols the latter, and the court may give judgment accord- 
ingly.” On the subject of ratification by a principal of 
the unauthorized acts of an agent (if it be conceded, for 
the sake of argument, that the act of Adams, the sale of 
the cattle, was unauthorized, which we do not now de 
cide) this court thus expressed the rule: “The acceptance 
by a principal of the fruits of an unauthorized contract 
made by his agent is a ratification of such agent’s con- 
duct, and said ratification relates back to the date of the 
performance of the act ratified, and the principal is bound 
by the effects thereof, and the results flowing therefrom, 
as much so as if he had himself performed the act.” 
(Hughes v. Ins. Co. of North America, 40 Neb., 627.) “The 
ratification * * * operates upon the act ratified pre- 
cisely as though authority to do the act had been pre- 
viously given.” (Cook v. Tullis, 18 Wall. [U. 8.], 388; Russ 
v. Telfener, 57 Fed. Rep., 973; Mechem, Agency, sec. 167.) 
“Ratification nay be express or implied.” (Taylor v. Con- 
ner, 41 Miss., 722.) The principal, after knowledge of the 
facts, must return, or tender a return, of the proceeds or 
benefits received by him by virtue of the unauthorized 
acts of the agent, or be held to have ratified the acts; 
and this applies to corporations, as principals, equally as 
to persons. (Perkins v. Boothby, 71 Me., 91; Nichols v. 
Shaffer, 68 Mich., 599; First Nat. Bank of Trenton v. Badger 
Lumber Co., 54 Mo. App., 327; Persons v. MeKibben, 5 Ind., 
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261; First Nat. Bank of Las Vegas v. Oberne, 121 Tll., 25.) 
Proof of a ratification of the agent’s acts by the principal, 
if matter of defense, was competent in an action of re- 
plevin under an answer of general denial. Under a gen- 
eral denial, in an action of replevin, a defendant may in- 
troduce “evidence of any special matter which amounts 
to a defense to the plaintiff’s cause of action.” (Merrill 
v. Wedgwood, 25 Neb., 283.) 

But it is urged that in an action of replevin the rights 
of the parties are to be determined as of the time of the 
commencement of the suit, and that the finding of the 
jury is that the defendant did not obtain knowledge of its 
debts having. been paid by Adams, the agent, with a por- 
tion of the proceeds of the sale of the cattle to defendants 
until after it had instituted the suit, and further, in this 
connection, that if competent, it could only have been 
made so by the filing of a supplemental pleading on 
the part of defendants. To this it must be said that 
when the plaintiff gained knowledge of its reception of 
the benefit of a portion of the proceeds of the sale of the 
cattle to defendants and did not return what it had re- 
ceived, or tender a return, it ratified the act of the agent, 
unauthorized though it may have been, and the ratifica- 
tion related back to the inception of the act, and it was as 
if the authority had been previously given, except rights 
of third parties had intervened. (Cook v. Tullis, supra.) 
In the action of replevin the defendants were entitled to 
give evidence of the ratification. A supplemental plead- 
ing would have furnished plaintiffs no greater knowledge. 
in regard to the defense than they possessed before it was 
filed, and would have raised no right in defendants to 
other or additional defenses than they were entitled to 
make under the general denial. Nor need the fact of the 
filing of such pleadings, or the want of it, materially af- 
fect an adjustment by the court of the costs. Nor do we 
think we are straining the measure of justice in so hold- 
ing. It was certainly but just and right, if the plaintiff 
discovered that the agent, Adams, had used a part of the 
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money paid to him by defendants in the cattle transac- 
tion in paying the plaintiffs’ debts, and the jury has said 
it was so by its findings, and that Adams did it within 
the scope of his authority, that plaintiff should return 
the amount so used for its benefit, or tender a return of it, 
if it desired to repudiate the whole of the act of the agent 
when he sold the cattle to defendants as unauthorized, 
and this whether the discovery was made before or after 
commencement of the action to recover the cattle. “The 
ratification of the unauthorized agreement of an agent 
relates back to its inception, and in an action brought 
thereon such ratification need not be pleaded, but may be 
shown in proof of the agreement.” (Long v. Osborn, 59 N. 
W. Rep. [Ia.], 14.) It was competent for the defendants 
in this action to prove the ratification which occurred on 
the part of plaintiff after the commencement of this. 
suit, and without filing a supplemental answer. (Persons 
v. McKibben, 5 Ind., 261; Gelatt v. Ridge, 117 Mo., 555.) 

We have examined the opinion in the case of Witten- 
brock v. Bellmer, 57 Cal., 12; also, Read v. Buffum, 79 Cal., 
77, and the note to the opinion in the case of Persons v. 
McKibben, 61 Am. Dec., 85, to all of which attention was 
directed by counsel, and have given to the reasoning 
therein contained due weight, but do not consider it suffi- 
ciently forcible to govern our conclusions in the present 
case. It is true that the jury made a further finding 
on this same subject, the question which produced it 
and the answer being as follows: “If you find that 
Adams so paid out and appropriated to plaintiff’s use 
and benefit some of the money received by him from de- 
fendants for the cattle in controversy, and that plaintiff, 
since this suit was commenced, discovered that fact and 
has not paid or tendered back to the defendants the 
money so paid out and appropriated, state whether the 
plaintiff has, by reason thereof, ratified the sale of the 
cattle by Adams to the defendants. Answer: No.” If 
it be conceded that when the jury had reached the con- 
clusions on this subject which it had announced in its an- 
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swers to the previous questions, and which we have here- 
inbefore quoted, that it but amounted to evidence of a 
ratification, from which an inference of ratification might 
be drawn, and was yet a question of fact to be submitted 
to the jury for their determination, it must be said that it 
was one as to which the conclusion was irresistible that 
there could be but one true one, i. ¢, that there had been 
a ratification. The answer to the eleventh paragraph 
was manifestly wrong; it could be but a conclusion from 
the other findings, was dependent upon them for its ex- 
istence, and could not be different and directly to the 
contrary of its constituents, the facts on which it was 
predicated, and hence it must, in this consideration, be 
disregarded. 

It is urged that the case falls within the rule announced 
in the case of Thacher v. Pray, 113 Mass., 291, wherein it 
was held: “One without authority sold the plaintiffs 
chattel to the defendant, receiving in payment a bank 
check, which he indorsed and gave the plaintiff in pay- 
ment of a debt he owed him. The plaintiff, in ignorance 
of the sale, collected the check and applied the proceeds 
to the payment of that debt. In an action to recover the 
value of the chattel, held, that the plaintiff’s receipt and 
collection of the check were not a ratification of the sale, 
and that he had a right to appropriate the check to the 
extinguishment of the debt in payment of which it was 
given him.” In the case referred to it appeared that one 
Gray, having in. his possession a horse belonging to 
the party, afterwards plaintiff in the action, made an 
unauthorized sale of the horse to a third person, receiving 
in part payment therefor a check in the amount of $100. 
Gray was at the time indebted to the owner of the horse 
for some potatoes which he had purchased, and in partial 
payment of the account indorsed the check for $100 and 
forwarded it by letter to his creditor, who received it and 
gave Gray credit for its amount on the potato account. 
All this was done before the creditor became aware of 
the fact of the unauthorized sale of his horse by Gray, 
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and that the check for $100 had been derived from such 
sale. Subsequent to his discovery of the sale of the 
horse, and that the check for $100 was a portion of the pro- 
ceeds of the sale, the owner commenced an action against 
the party who purchased the horse from Gray to recover 
its value, and refused to return the $100 to the defendant, 
and the supreme court held as we have just quoted. If 
we are governed alone by the facts as presented in the 
special findings on the subject, as, indeed, we must be, 
then there is a very important and an essential element 
of the Massachusetts case, and one upon which, to a large 
extent, the decision hinges, that is entirely lacking in 
this case, i. e, the payment of an indebtedness by the 
agent to the principal with the funds derived from the 
sale of the horse. If we look beyond the special findings 
and go back to the evidence, the result of our explora- 
tions in behalf of the contentions of plaintiff will afford 
substantially no greater assistance. It appeared in evi- 
dence that when Adams was given charge of the ranch 
of plaintiff, it was of his instructions that he should send 
a report every month to the office of the company at Mil- 
waukee, in which should be stated the amount of wages 
due the cowboys and other employes of the ranch for the 
current month, also the amounts of bills for groceries and 
supplies of all kinds, and all other expenses, of any na- 
ture, incurred necessarily in conducting the ranch, and 
a draft would be sent to him by the treasurer in such 
sum as was required, to be by him cashed and the money 
properly disbursed.’ It is also claimed that there was 
evidence to show that Adams had not applied some of 
the funds sent him by the company to the purposes for 
which they were intended and forwarded, but had appro- 
priated them to his own use and left the bills unpaid, 
and that he had thus become indebted to the company; 
that the bills which he paid with the money obtained 
from defendants for the cattle were the particular ones 
for the payment of which money had been sent him by 
the company, and wrongfully used by Adams; that his 
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payment of them by the money received from defendants 
in the unauthorized sale of the cattle to them operated a 
discharge of his obligations, paid lis indebtedness to the 
company, and hence the company’s reception and reten- 
“tion of the money so paid could not and did not work a 
ratification of the sale of the cattle. Whether this would 
be a tenable position, as we view it, we are not now called 
upon to decide. We have read the record carefully and 
have not discovered any evidence to the effect that any 
money was ever sent to Adams to pay the specific items 
of account or expenses which he did pay with the money 
which defendants paid him for the cattle. There are 
some general statements that he had forwarded reports 
of expenses and funds had been sent him to pay the ac- 
counts shown in the reports, but whether the items re- 
ferred to had ever been included in any of the reports or 
any money sent him to meet them does not appear. It 
was shown that Adams had received drafts sent to him 
by the treasurer of the company, and it was also shown 
that he had an account with a bank or banks, not in the 
name of the company, but at all times in his own name; 
that he had deposited drafts sent to him by the company 
in the bank to his own credit, and that he drew checks 
against this account to pay expenses of the business of 
the company at the ranch, and it is not shown whether 
all of it was applied in the proper direction or not. In 
fact there was no evidence to sustain a misappropriation 
by Adams of any sum of money sent to him by the com- 
pany. There were some general statements from which 
such an inference might possibly be drawn, but there 
was nothing as to any specific sum or sums sufficient to 
make the basis for a certain and ascertained claim, such 
as was necessary to warrant the assertion that in paying 
the bills of the company with the money obtained from 
defendants, Adams was paying such debt to the company. 
This element not being present in this case, the rule in 
the Massachusetts case is not applicable or governing 
herein. It follows from what has been said that the 
10 
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special findings of facts were inconsistent with the gen- 
eral verdict, and the trial court erred in rendering judg- 
ment herein for the plaintiff. 

‘As we have before expressed, the matters passed upon 
in the opinion which followed the former hearing were 
not, owing to the defective assignment of error in relation 
to the instructions, properly before the court, and hence 
we need not now re-examine them. The judgment of the 
district court is reversed and the case remanded. 


REVERSED AND REMANDED. 


J. L. WHITE, APPELLEE, V. ATLAS LUMBER COMPANY, 
APPELLANT. 


FILED SEPTEMBER 16, 1896, No, 6674. 


1. Contracts: DEFAULT: FORFEITURE: WAIVER. Where time is made 
the essence of a contract and a forfeiture is provided in case of 
default, the acceptance of part of overdue payments on the con- 
tract is a waiver of the right to declare a forfeiture as to all de- 
faults in payments then existing. 


2. Mortgages: IMPROVEMENTS BY MORTGAGEE: Rents, A mortgagee 
of real estate in possession before foreclosure, in the absence of 
an express or implied agreement upon the subject, is not entitled 
to any credit for permanent improvements made by himself, but 
he is Hable for the net rents and profits which he has received, or 
which he might have received by the exercise of reasonable care. 


Higginbottom v, Benson, 24 Neb., 461, distinguished. 


: INSURANCE: TAXES. A mortgagee is entitled to be reim- 
bursed for insurance premiums and taxes paid, with interest 


thereon. 


4, 


AprraL from the district court of Frontier county. 
Heard below before WELTY, J. 


W. S. Morlan, for appellant. 
Cobb & Harvey, contra. 
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NoRVAL, J. 


There is but little controversy as to the facts in this 
case. On the 22d day of September, 1887, the plaintiff, 
J. L. White, and E. E. Brannon purchased of A. G. Haga- 
dorn lot 6, in block 24, of the village of Curtis, agreeing 
to pay therefor $650, as follows: Fifty dollars in cash and 
the sum of $200 in four equal monthly payments of $50 
each, and to assume a mortgage on the premises for $400, 
drawing ten per cent interest, owned by Myra Cropsey. 
Hagadorn, at the time of the purchase, executed a bond 
conditioned for the conveyance of the lot by warranty 
deed upon the above payments being made. Immedi- 
ately thereafter White and Brannon comnienced the erec- 
tion of a house on the lot, purchasing the materials of 
Howard Bros. and paying therefor, except the sum ‘of 
$259.36, for which amount Howard Bros. filed a mechan- 
ic’s lien against the property. White and Brannon paid 
$100 only on the lot, and about $300 for labor and materi- 
als in the construction of the building. Brannon sold 
his interest in the premises to the plaintiff, who after- 
wards, on February 20, 1888, entered into an arrange- 
ment with Hagadorn and Howard Bros. whereby Haga- 
dorn was to execute a deed of the premises to M. W. 
Hicks, as agent of Howard Bros., and Hicks was to con- 
vey to plaintiff upon his paying to Hagadorn $173.30 on 
April 20, 1888, the remainder of the purchase price, and 
to Howard Bros. the sum of $264, the balance due them 
on lumber. White also was to assume the payment of the 
Cropsey mortgage. Hagadorn, in accordance with this 
agreement, executed a deed of the property to Hicks, 
who in turn gave White a contract of purchase, which 
was left with Hagadorn. The building, though not en- 
tirely completed, was at the time leased to Mrs. Aiken for 
six months, and this lease was subsequently turned over 
by White to Hicks, the rents to be applied on the indebt- 
edness aforesaid. Plaintiff has made no further pay- 
ments. The premises were afterwards conveyed by 
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Hicks to Hagadorn, and by the latter to the defendant, 
the Atlas Lumber Company, successor to Howard Bros. 
The grantee in each deed had actual knowledge of plaint- 
iff’s rights. The defendant entered into possession of the 
premises and has collected the rents, paid the Cropsey 
mortgage and the Hagadorn note, the taxes and the in- 
surance, and expended in making permanent and lasting 
improvements the sum of $283.34. The defendant claims 
to be the owner of the premises by reason of the failure 
of the plaintiff to make the payments in accordance with 
the terms of the contract. White brought this action, 
praying that an account be taken, and that, if anything 
should be found due defendant, on paying the same the 
title be confirmed in plaintiff, or that defendant be re- 
quired to pay plaintiff his interest in the property, and 
for general equitable relief. Upon the trial the court 
found due defendant from plaintiff the sum of $58.88, 
which sum he was required to pay in ten days, and upon 
his paying said sum defendant should convey said lot to 
plaintiff. Defendant appeals. 

The first question arising upon this record is, Has 
plaintiff forfeited his interest in the premises? The con- 
tract which Hicks gave plaintiff contained the following 
stipulations: “And the said party of the second part 
hereby covenants and agrees to pay said party of the first 
part the sum of four hundred thirty-seven ($487) dollars 
and thirty (30) cents, and assume and pay a certain mort- 
gage on lot of four hundred dollars, and interest thereon, 
as said payments become due, in the manner following: 
The above $437.30 to be paid as follows: Said party to 
pay A. G. Hagadorn a note of $173.30 on the 20th day of 
April, as it becomes due; and pay the said M. W. Hicks, 
or Howard Bros., on April 20, 1888, the sum of $264 on a 
certain promissory note of even date herewith, and make 
payments on above $400 mortgage, as specified, as said 
payments are due, with interest at the rate of ten per 
cent per annum, payable annually, on the whole sum 
remaining from time to time unpaid, and to pay all taxes, 
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assessments, and impositions that may be legally levied 
or imposed upon said land subsequent to the year 1888. 
And in case of the failure of the said party of the second 
part to make either of the payments or perform any of 
the covenants on his part hereby made and entered into, 
this contract shall, at the option of the party of the first 
part, be forfeited and determined, and the party of the 
second part shall forfeit all payments made by him on 
this contract, and such payments shall be retained by 
the said party of the first part in full satisfaction and 
liquidation of all damages by him sustained, and he shall 
have the right to re-enter and take possession of the 
premises aforesaid.”’ There is no doubt that time may be 
made the essence of a contract, as where the contract 
contains a provision of forfeiture upon the failure of the 
purchaser of real estate to make the payments at the 
times specified. It will be observed that time is made. 
the essence of the contract under consideration, and if 
the transaction should be construed a purchase of the 
premises by plaintiff from Hicks, the conclusion would 
be irresistible that White has forfeited all equities and 
title to the property, unless Hicks and the defendant, by 
their course of dealing with plaintiff, have waived the 
right to insist on the forfeiture. White was not the pur- 
chaser from Hicks, but from Hagadorn. The premises, 
it is true, were conveyed by the latter to Hicks, who held 
the title, not as purchaser, but in trust as security for the 
amounts due from White to Hagadorn and Howard Bros., 
respectively. The transaction was, in effect, the same as 
if Hagadorn had conveyed directly to plaintiff, and he in 
turn had made a deed absolute of the property to Hicks 
to secure the indebtedness in question. In such case the 
contract given by Hicks would be a defeasance, and he 
could not insist upon the condition of forfeiture in the 
contract, since the relation of mortgagor and mortgagee 
would exist between the parties, and White’s equities 
could be extinguished alone through foreclosure proceed- 
ings. This is, in effect, an action to redeem, and under 
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the facts and circumstances of the case it would be in- 
equitable and unjust to deprive plaintiff of the right to 
redeem merely because he failed to make the payments 
promptly according to the contract, inasmuch as it is de- 
veloped by the testimony adduced on the trial that the 
lease of the property from plaintiff to Mrs. Aiken was 
turned over by him to Hicks as additional security, and 
that the rents were collected by the latter after White 
was in default in his payments. This constituted a 
waiver of the right, if any existed, to declare a forfeiture. 
(Paulman v. Cheney, 18 Neb., 392.) 

It is argued that the finding of the amount required to 
be paid by the plaintiff to redeem is unsupported by the 
evidence. The record fails to show what items were al- 
lowed the respective parties by the court in the account- 
ing, it having made a general finding of the amount due 
defendant. Counsel on either side, in their briefs, have 
furnished us with what they regard as an accurate state- 
ment of the account between the parties. But these 
statements do not agree in every particular; especially 
is this true as to the item of $283.34 charged by the de- 
fendant for improvements put upon the property while 
in possession. Plaintiff rejects this charge. Howard 
Bros., through their agent and manager, Hicks, took pos- 
session of the property without the consent of plaintiff 
and withheld possession thereof from White. There was 
no contract or agreement authorizing the improvements 
in question to be made. The relation held by the parties 
was that of mortgagor and mortgagee, and the latter is 
not entitled to credit for permanent improvements placed 
upon the premises. (Mahoney v. Bostwick, 30 Pac. Rep. 
[Cal.], 1020; Harper's Appeal, 64 Pa. St., 315; Mfoore v. 
Cable, 1 Johns. Ch. [N. Y.], 385; AfcCarron v. Cassidy, 18 
Ark., 34.) The case of Iigginbottom v. Benson, 24 Neb., 
461, does not conflict with this conclusion. In that case 
there was a foreclosure of a senior mortgage, the junior 
mortgagee not being made a party to the action. It was 
held that as the purchaser under the decree did so in good 
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faith, believing that he was acquiring a perfect title, in 
an action to redeem by the holder of the junior mortgage 
he was entitled to credit for valuable improvements 
placed upon the premises while in possession, and that 
he was not chargeable with rents and profits during his 
possession. The cases are unlike. The precedent cited 
was a contest between a junior mortgagee and the pur- 
chaser in good faith under the foreclosure of the senior 
incumbrance, and not between the mortgagor and mort- 
gagee, as in the case at bar. The defendant should be 
credited with the sums paid for taxes and insurance pre- 
miums upon the premises, with interest from the dates of 
the respective payments. (Townsend v. Case Threshing Ma- 
chine Co., 31 Neb., 836.) Likewise for the amount of its 
debt, as well as for the sums paid by it in discharge of the 
Cropsey mortgage and the claim of Hagadorn, with ten per 
cent, that being the rate of interest which the several obli- 
gations bore. On the other hand, the defendant is liable 
to account for the net rents and profits received, or which 
could have been realized by the exercise of ordinary care. 
(Comstock v. Michael, 17 Neb., 288; Kemp v. Small, 32 Neb., 
318; Morrow v. Jones, 41 Neb., 867.) The amount realized 
on the Aiken lease turned over by plaintiff was the sum 
of $150, for which amount plaintiff should be credited, 
with interest. The testimony of the plaintiff tends to 
show that the premises were of the fair rental value of 
$20 per month, with the exception of one year, during 
which $12 or $14 a month would have been a good rent, 
while Hagadorn, on behalf of plaintiff, testified that 
$12.50 per month was a fair rental of the building dur- 
ing the entire time defendant was in possession. The 
defendant offered no testimony as to the rental value, 
and we shall, in making our calculation, accept the tes- 
timony of plaintiff as correct. Especially should we do 
this, inasmuch as the finding of the trial court was in 
plaintiff’s favor, and since the defendant’s own books 
show it received for a considerable portion of the time 
$15 per month as rent froin the premises in dispute. In 
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arriving at the net rental, the costs of collecting, which 

the evidence discloses to be ten per cent, should be de- 


ducted from the gross sum. The account at the date of 
the decree was as follows: 


DEFENDANT’S CREDITS. 


White’s note to Hagadorn................. $173 30 
White’s note to Howard Bros............... 264 00 
Cropsey’s mortgage.............ecccceeees 400 00 

Interest at ten per cent on above sum from 
February 20, 1888, to September 20, 1893.. 467 14 
AROS: 5 eres teseteentieee eis a Geb aaa, ates ge eres eae ene 40 12 
Interest thereon to date of decree........... 11 57 
INSUTADCE nbs eset wee Rue e ee ees 22 50 
Interest thereon up to decree............... 3 26 
Total defendant’s credits............. $1,381 89 


Plaintiff is entitled to credits as follows: 
Rent collected from Mrs. Aiken, less ten per 


COD Ge ais ia iereenree eed ates ache 4.4 belies Shoere ee $135 00 
Interest to date of decree, five years......... 67 50 
Rent four years, at $20 per month, less ten per 

CONE siseab ethdawies Sembee oe weg eowes 7 864 00 
Interest computed from the mean time of pay- 

IMOTES 5 cscs se) re sree tete WS hale ee Gah, wee Saw ee es 172 80 
Rent one year, at $14 per month, less ten per 

CONG: so sisertne cient efeie o's #4-C bras (eee eee eee 141 20 

Ot aD ais eal ecbeate sition alas PIS se aah ele $1,380 50 


Thus it will be observed from the foregoing statement, 
which is amply sustained by the evidence, that the total 
of plaintiff’s credits is but $1.39 less than the aggregate 
amount of credits on the other side of the account, so that 
it is plaintiff, and not defendant, who is prejudiced by 
the finding of the decree; but as he is not complaining, 


the decree is 
AFFIRMED. 
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ALICE A. MINICK Vv. ELIZABETH A. MINICK. 
FILED SEPTEMBER 16, 1896. No. 6720. 


1. Affidavits: Bit oF Excertions. Affidavits used in the district 
court cannot be considered by this court unless embodied in the 
bill of exceptions. 


2. Transcripts: REVIEW. The transcript of the record of the district 
court imports absolute verity. 


3. 


: Jupements. Held, That the decree was rendered 
during term, and not in vacation. 


Error from the district court of Nemaha county. 
Tried below before BusH, J. 


B. F. Johnson, for plaintiff in error. 
G. W. Cornell, contra. 


Norvat, J. 


This is a proceeding to review the decree of the district 
court of Nemaha county cancelling of record a real estate 
mortgage, the mortgage debt having been paid in full. 

A single ground for reversal is urged, namely, that the 
decree was rendered in vacation. This contention is not 
_ sustained by the record. While it is true the transcript 
discloses that on April 1, 1893, during the March, 1893, 
term of the district court, the case was tried and submit- 
ted to the court, and by agreement of the parties the 
court was to take the same under advisement and decide 
the same in vacation, and the decision when made should 
be of that term and of the date of the trial, it does not 
appear that the decree was rendered by the judge in va- 
cation, except by the affidavit of Alice A. Minick filed in 
support of her application to vacate the decree. This 
affidavit not being incorporated in a bill of exceptions 
cannot be considered by us. The decree, so the record 
shows, was actually pronounced and entered upon the 


90 NEBRASKA REPORTS. [VoL. 49 


Graham v. Frazier. 


court journal on and as of the date of August 18, 1893. It 
purports on its face to have been rendered by the court, 
and not by the judge thereof in vacation. The presump- 
tion cannot be indulged that the decree was entered out 
of term. The transcript of the record of the trial court 
imports absolute verity. The decree is 

AFFIRMED. 


EpwAarRD T. GRAHAM V. JAMES FRAZIER. 
FILED SEPTEMBER 16, 1896. No. 6702. 


1. Conflicting Evidence: Review. A question of fact determined on 
conflicting evidence will not be reviewed. 


2. Instructions: ASSIGNMENTS oF Error. Errors in _ instructions 
should be separately assigned in the motion for a new trial, as 
well as the petition in error. 


8. Rulings on Evidence: ASSIGNMENTS oF Error. Alleged errors in 
the admission of evidence, to be available in this court, must be 
specifically assigned in the petition in error. 


4, Trial: OpsEcTions: Review. An objection to the admissibility of 
testimony cannot be raised for the first time in the reviewing 


court. 

5. : DocuMENTS: BILL OF Exceptions. A ruling excluding a pa- 
per or document as evidence cannot be considered when such 
paper or document has not been embodied in the bill of excep- 
tions. 

6. : IMMATERIAL TESTIMONY: Harmiess Error. The judgment 


will not be reversed for the admission of immaterial testimony, 
when the same could not have prejudiced the rights of the com- 
plaining party. 
7. Sales: DELIVERY: BREACH OF CONTRACT: MEASURE OF DAMAGES. 
- The measure of damages for a breach of a contract by the vendor 
of personal property failing to make delivery to the vendee, gen- 
erally, is the difference between the contract price and the fair 
market value of the property at the time and place specified in the 
agreement for delivery. 


: : Evipence. Held, That the evidence 
introduced by a plaintiff did not trench upon the above rule. 
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9. Tender: Warver. A formal tender of money is never required 
where it is disclosed, if it had been made, it would have been 
fruitless. 


10. Trial: RewarKs oF JUDGE: REVIEW. Held, That the remarks of the 
trial judge made in the presence of the jury, which are set out in 
the opinion, were not prejudicial. 


Error from the district court of Douglas county. 
Tried below before BuaIR, J. 


Allen, Reppert, Reed & Ellis, Ricketts & Wilson, and Frank 
7. Ransom, for plaintiff in error. 


Charles Offutt, contra. 


Norvat, J. 


James Frazier brought this suit in the district court of 
Douglas county against Edward P. Graham, alleging in 
his petition that plaintiff, on or about June 30, 1892, pur- 
chased of the defendant 220 head of fat cattle at the 
agreed price of four cents per pound, said cattle to be 
delivered by the defendant at any time at plaintiff’s elec- 
tion, on or before July 8, 1892; that plaintiff paid to de- 
fendant $600 as part of the purchase price, and the latter 
has since retained the same; that on July 4 and 6, 1892, 
the remainder of the consideration was offered and tend- 
ered to the defendant, which he refused to accept, and 
declined to deliver the cattle, or any part thereof, and 
that thereby plaintiff has sustained damages in the sum 
of $5,000, for which sum judgment was prayed. The de- 
fendant answered by a general denial, and pleaded an 
oral contract differing from the one set up in the peti- 
tion, as to the number of cattle bought, and the date 
agreed upon for performance, and averred that plaintiff 
failed to appear and accept the cattle at the time and 
place for delivery, although time was made the essence 
of the contract; wherefore defendant, claims to be re- 
lieved from the terms of said contract. He also pleaded 
the statute of frauds, and in his answer tendered to the 
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plaintiff the sum of $600, the same being the money re- 
ferred to in the petition as having been paid on the con- 
tract. Plaintiff replied by a general denial of the allega- 
tions of the answer, and pleaded a part performance of 
the contract by the payment to, and retention by, defend- 
ant of $600 as part of the purchase price of the cattle 
when the contract was made. There was a jury trial, 
with a verdict and judgment against defendant in the 
sum of $2,692.48. 

The plaintiff, James Frazier, is a stock buyer residing 
at Columbus, Platte county. On the 30th day of June, 
1892, he went to the farm of Edward Graham, the 
defendant, about one mile from Creston, in the same 
county, and while there he entered into an oral contract 
with Graham for the purchase of the latter’s cattle, con- 
sisting of something over 200 head, at the agreed price of 
four cents per pound, payment of consideration, or all 
but $600 thereof, to be made at time of delivery of the 
cattle by the defendant at Creston on a future date. 
There is a conflict in the testimony as to the exact time 
fixed by the parties for the delivery. That introduced 
by the plaintiff tends to show the agreement was that 
he was to accept the cattle at his option on a day not later 
than July 8, while the testimony on behalf of the defend- 
ant is to the effect that the limit for delivery was July 5. 
It is undisputed that plaintiff did not call to receive the 
cattle, nor did he pay, or offer to do so, the residue of the 
purchase price until in the afternoon of July 6, at which 
time he demanded the cattle, and the defendant refused 
to deliver them under the contract. The demand was 
renewed the next day. The verdict being in favor of 
plaintiff, on or prior to July 8 must be accepted by us as 
the period fixed by the parties for delivery, and hence 
the demand for the cattle was seasonably made. 

Another controverted issue in the case is whether any 
part of the consideration was paid down. It appears that 
on the date of the purchase plaintiff and defendant went 
together to the Bank of Creston and while there plaintiff 
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drew a sight draft for $650 on Gassman & Dudley, of 
South Omaha, in favor of defendant; that the bank took 
the draft and paid Frazier $50 of the amount; and $600 
plaintiff claims was thereupon credited by the bank to 
Graham’s account. The latter insisted upon the trial 
that the draft was not accepted by him as absolute pay- 
ment, but conditional that if it was paid the $600 would 
be credited on the purchase price. There was testimony 
to support the respective contentions, but the jury de- 
cided this disputed question of fact against the defend- 
ant by the following special finding: 


“Did the defendant Graham on the 30th day of June, 
1892, accept a credit in the Bank of Creston as a part pay- 
ment of $600 at the time, upon the contract between him 
and the plaintiff for the sale and purchase of the cattle? 
Answer yes or no. 

“The answer of the jury is ‘Yes.’ W. M. Dover, 

“Foreman.” 


This finding being abundantly supported by the proofs, 
disposes of the contention of the defendant that there 
was no part payment of the purchase price at the time 
the contract was entered into. It should be stated that 
this draft in-the ordinary course of business was paid, 
and the proceeds have been retained by the defendant. 
In his answer filed in this case he for the first time of- 
fered to refund the $600 to the plaintiff. 

There is a conflict in the testimony as to what trans: 
pired on July 6 and 7 when Frazier demanded the cattle. 
He strenuously insists the refusal of Graham to permit 
him to take the cattle on either day was put upon the 
sole ground that the delivery according to the agreement 
was to be made and the purchase money paid not later 
than July 5, and as the plaintiff had failed to comply 
with the contract on his part to be performed, defendant 
was relieved from all obligations to deliver the cattle. 
On the other hand, the contention of the defendant is 
that he gave an additional reason for his refusal, namely, 
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that plaintiff did not tender payment for the cattle in 
cash, but in drafts, which Graham insists that he de- 
clined to accept, and so advised Frazier. That tender 
was not made in actual money at the time produced is 
clear, but there is a dispute in the testimony as to 
whether the refusal to deliver the cattle was unqualified 
and absolute alone, or whether it was coupled with the 
objection that drafts were offered in payment instead of 
cash. There is no lack of testimony to sustain either 
view.. It was for the jurors, and not us, to weigh the 
conflicting testimony and pass upon the credibility of the 
witnesses. This they have done, and their decision is 
final. If plaintiff offered to procure the money with 
which to pay the remainder of the purchase price, and 
defendant absolutely refused to deliver the cattle on the 
ground that the contract was at an end, then the failure 
to prove a tender would not prevent a recovery. (Post v. 
Garrow, 18 Neb., 682.) There being an abundance of evi- 
dence to establish the contract and breach thereof as 
alleged by plaintiff, the judgment, if it is to be reversed, 
must be reversed for some ground or cause other than 
that the verdict is without proofs to support it. 
Criticisms are made in the brief of counsel upon the 
fourth paragraph of the charge and plaintiff’s fourth in- 
struction, and to the action of the court in refusing de- 
fendant’s fourth request, but they cannot be considered 
because of the insufficiency of the assignments relating 
to instructions in the motion for a new trial. The as- 
signments are to the instructions en masse,—those given 
as well as those refused. It is the settled rule that an al- 
legation of error to the giving or refusing of a group of 
instructions is bad unless well taken as to all included in 
such group. (Dempster Mill Mfg. Co. v. First Nat. Bank of 
Holdrege, 49 Neb., 321, and cases there cited.) The 
court’s charge consisted of nine consecutively numbered 
paragraphs. More than one of the instructions given by 
the court on its own motion were clearly proper. Es- 
pecially is this true of the first three, which stated the 
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issues tendered by the pleadings, the seventh paragraph 
which stated that the burden of proof was upon the plaint- 
iff to establish by a preponderance of the evidence each 
material averment in his petition, and also of the tenth 
instruction which told the jury that the credibility of the 
witnesses and the weight to be given the testimony were 
questions exclusively for the jury; yet these instructions 
were grouped with the other paragraphs of the charge 
in a single assignment in the motion for a new trial. The 
assignnient not being good as to those, it must be over- 
ruled as to the others included therein. At least one of 
the four instructions given at the request of the plaintiff 
is above criticism, and one, if not more, of defendant’s 
requests to charge was properly denied. The others will 
not be considered. 

Error is assigned in the court’s permitting plaintiff to 
testify to a conversation had with the defendant a few 
days prior to June 30, the date of the sale, when he made 
an unsuccessful attempt to purchase the cattle. The 
substance of this conversation as detailed by plaintiff 
was that he inquired of the defendant what was the low- 
est price he would take for the cattle, and received a 
reply: “I put them up until I can get four cents, and 
when you can give four cents you can buy the cattle; that 
is the least that will buy them.” Frazier declined to pay 
the sum asked, but subsequently, on June 30, agreed to 
do so. This testimony was entirely harmless. It related 
to negotiations which finally resulted in the contract of 
purchase, and that, too, at the price first asked by Gra- 
ham,—four cents per pound. 

Criticism is made upon the admission of testimony of 
plaintiff as to the market value of these cattle in South 
Omaha on the 6th and 7th days of July, 1892, the con- 
tention being that evidence of the value at Creston, Ne- 
braska, the place where the contract called for the de- 
livery, alone was admissible for the purpose of fixing the 
amount of recovery. Unquestionably as a general rule 
the measure of damages for a breach of a contract by the 
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Seller of personal property failing to make delivery to the 
purchaser is the difference between the contract price 
and the fair market value of the property at the time and 
place specified in the agreement for delivery. (Goodrich 
v. McClary, 3 Neb., 123; Post v. Garrow, 18 Neb., 682; Den- 
ver, T. & G. R. Co. v. Hutchins, 31 Neb., 572.) The testi- 
mony referred to, when considered in connection with 
the other evidence introduced, in nowise trenched upon 
the rule of damages above stated and which was given to 
the jury for their guidance. It was shown that the prices 
of cattle in the state were ruled largely by the South 
Omaha market, the only difference between the prices 
at that point and those at the interior towns being the 
cost of shipment, shrinkage, commissions, etc., and fur- 
ther, that twenty-five cents per one hundred pounds 
would cover the freight from Creston to South Omaha, 
feed, commissions, yardage, and other charges. With 
this evidence before the jury, together with the market 
price of cattle in South Omaha, on July 6, 7, and 8, there 
was no difficulty in ascertaining the value of these cat- 
tle at Creston on the same dates. The testimony was 
not misleading, but was proper and pertinent, and 
showed an advance in the market value of the cattle 
over the contract price of more than one dollar per one 
hundred pounds. 

Error is assigned in excluding Exhibit 8 from the jury. 
We are unable to determine whether this ruling is preju- 
dicial or not, since the exhibit referred to is not preserved 
in the bill of exceptions. (Keens v. Robertson, 46 Neb., 837; 
Fremont Butter & Egg Co. v. Peters, 45 Neb., 356; Barr v. 
State, 45 Neb., 458.) 

Complaint is made of the ruling of the court in admit- 
ting over the objection of the defendant the following 
telegram from the cashier of the South Omaha National 
Bank to the Bank of Creston: 

“JULY 7th. 

“Bank of Creston, Neb.: Gassman & Dudley will pay 
draft on them by James Frazier for purchase money for 
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220 cattle at four cents, purchased from Ed. Graham. 
Cattle to be consigned to firm. You tender payment to 


Graham for Frazier. H. C. BostrIck, 
“Cashier. 


“Charge Gassman & Dudley.” 

Evidence was introduced to the effect that when 
plaintiff*demanded the cattle, he and his attorney, Mr. 
Reeder, informed the defendant—which was true—that 
arrangements had been made with the Bank of Creston 
for the payment of the balance of the purchase price, at 
least one-half thereof to be paid in actual cash and the 
remainder in either Chicago or New York exchange; that 
Af the defendant desired the currency for the entire 
amount instead of the drafts for a portion, plaintiff 
proffered to procure the same from a certain bank in 
Columbus, and that Graham thereupon stated he would 
as soon accept the drafts as money, if he were to let the 
cattle go; yet he absolutely and unconditionally refused 
to deliver the cattle, not because the currency was not at 
the time produced, but on the ground that the plaintiff 
had not called for the stock within the time fixed by the 
agreement. It is undisputed that plaintiff at neither 
time when demand was made had the money with him, 
but he was ready and willing to obtain the same, and 
would have done so if the defendant had desired it. 
The precise relevancy of the telegram copied above to 
the issues in the case we fail to discover. It is certain, 
however, in view of the foregoing facts, and that the case 
was not tried upon the theory that the money was actu- 
ally produced by plaintiff, but that the production 
thereof was waived by the defendant by his absolute and 
unqualified refusal to deliver the cattle, that the admis- 
sion of the telegram could not have prejudiced the rights 
of the defendant. The jury could not, under the instruc- 
tions, have failed to understand that unless they found 
such waiver the plaintiff was not entitled to damages. 
If the delivery of the cattle was refused upon the express 
ground that they were called for at too late a date, 

i 
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plaintiff was under no obligation to formally tender the 
remainder of the purchase money in order to enforce his 
rights under the contract, since a tender is never required 
where it appears, if it had been made, it would have been 
fruitless. 

There was no reversible error in the trial court making 
the following statements in the presence of the jury dur- 
ing the cross-examination of defendant’s witness, Flem- 
ing: “The court states in the presence of the jury that 
this line of examination has developed the theory of the 
plaintiff.” The judge did not say what he regarded to be 
the theory of the plaintiff, nor did he use language from 
which the views of the judge could be inferred, much less 
that the plaintiff’s theory of the case was the proper or 
legitimate one. The remark did not in the least discredit 
the witness before the jury, as counsel for defendant be- 
low contend. To us the sentence conveys no intelligible 
meaning, and manifestly no possible harm resulted from 
its utterance. 

The record shows that plaintiff brought suit for the 
breach of this contract in Platte county on the evening of 
July 6, 1892, and summons was served on the defendant 
the next day. Subsequently, this action was instituted, 
and the former one was dismissed by the plaintiff. It 
is argued that the rights of the parties under the con- 
tract were fixed on the commencement of the first action, 
and that plaintiff could not thereafter affect a further 
breach of the contract by renewing the demand for a 
delivery of the cattle, and therefore it was error for the 
court to admit in evidence the conversations between 
plaintiff and defendant or plaintiff’s counsel had on 
July 7, or to instruct the jury that they might base 
their verdict upon facts tending to show a breach of 
the contract occurring after July 6. We have already 
determined that alleged errors in the instructions can- 
not be considered by reason of the insufficiency of 
the assignment in the motion for a new trial. A suf- 
ficient answer to the objection made to the testimony 


VoL. 49] SEPTEMBER TERM, 1896. 99 


Drexel v. Daniels. 


relating to what transpired between the parties on 
July 7 is that the point is not raised by any as- 
signment in the petition in error. (Smith v. Mason, 44 
Neb., 610.) Moreover, the testimony alluded to was ad- 
mitted without objection, so that the error, if any, in its 
admission is not a subject for consideration at this time. 
(Western Union Telegraph Co. v. Lowrey, 32 Neb., 732.) The 
verdict being supported by the evidence, and no reversi- 
ble error appearing in the record, the judgment is 


AFFIRMED. 
Post, C. J., not sitting. 


JOHN C. DREXEL ET AL. V. GEORGE F. DANIELS ET AL. 
FILED SEPTEMBER 16, 1896. No. 6675. 
1, Instructions: ASSIGNMENTS OF Error. An assignment in a petition 


in error that the verdict is contrary to law does not present for 
review alleged errors in the instructions. 


Such an assignment raises the question whether the 
verdict is contrary to the law as contained in the charge given by 
the court to the jury. 


3. Action on Order for Goods Shipped: VERDICT FoR PLAINTIFF. Held, 
That the verdict is sustained by the evidence, and that the assess- 
ment of the amount of recovery is not excessive. 


Error from the district court of Douglas county. 
Tried below before Scort, J. 


A. C. Wakeley, for plaintiffs in error. 
Gregory, Day & Day, contra. 


NORVAL, J. 


This was an action to recover upon an alleged order by 
the defendants requesting plaintiffs to manufacture and 
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ship to defendants a quantity of slippers. There was a 
trial to a jury, with verdict and judgment for plaintiffs 
for the full amount claimed in the petition. Defendants 
have removed the cause into this court, assigning nine- 
teen grounds for reversal, only three of which are relied 
on in the brief filed, and the others will not be considered. 
The assignments argued are: 

1. The verdict is contrary to law. 

2. Verdict is not sustained by sufficient evidence. 

3. Error in the assessment in the amount of recovery, 
the same being too large. 

Under the first of these assignments counsel for de- 
fendants below has argued at length that the verdict is 
contrary to the principles of law applicable to the facts, 
and which should govern in the case, and that the charge 
of the court to the jury was erroneous. The assignment 
that the verdict is contrary to law is insufficient to call 
for a review of the instructions. Alleged errors therein, 
to be available in this court, must be raised by proper 
exceptions in the trial court, in the motion for a new 
trial, and by specific assignments in the petition in error. 
Here a general] exception to the entire charge was taken, 
and not to each paragraph, and alleged errors in the in- 
structions were grouped in a single assignment in the 
motion for a new trial. In this condition of the record 
the instructions cannot be considered, and yet the de- 
fendants, under the assignment that the verdict is con- 
trary to law, seek to have us do so, when the correctness 
of the charge of the court is not thereby challenged. 
That the verdict is contrary to law is one of the statutory 
grounds for a new trial, and if such ground is sufficient to 
search the record and present for review errors in the 
court’s charge, then, under such an averment, the rulings 
upon admission and exclusion of testimony, and any 
other decisions made during the progress of the trial, 
could be reviewed, and the other specific grounds for a 
new trial specified in the Code are entirely superfluous. 
The averment that the verdict is contrary to law presents 
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the question whether the finding of the jury is in accord 
with the law embodied in the instructions. (Hayne, New 
Trial & Appeal, sec. 99, and cases cited; roman v. Patter- 
son, 24 Pac. Rep. [Mont.], 692; Bauder v. Schamber, 63 N. 
W. Rep. [S. Dak.], 227; Brunagin v. Bradshaw, 39 Cal.,24.) 
In the last case the court say: “It is not enough to aver 
that the verdict is against law, and then offer to support 
the averment by showing that the verdict is not sup- 
ported by the evidence, and is for that reason ‘against 
law.’ If such a course of proceeding was tolerated, all 
the other specific grounds for new trial enumerated in the 
statute might, for the same reason, be condensed into the 
one general ground, that ‘the verdict is against law,’ for 
in that general sense it would be ‘against law,’ if there 
was any valid reason whatsoever for a new trial. But 
the statute, in authorizing a new trial on the ground that 
the verdict ‘is against law,’ evidently does not intend to 
include in that phrase all or any of the other several 
distinct and separate grounds of the motion which are 
specified in the act.” 

For convenience the assignments that the verdict is 
contrary to law and is contrary to the evidence will be 
considered together. Plaintiffs are manufacturers and 
wholesale dealers in slippers in Boston, and defendants 
are retail dealers in boots, shoes, etc., in the city of 
Omaha. On September 11, 1890, defendants ordered 
from plaintiffs, through H. C. Jack, their traveling rep- 
resentative, then in Omaha, two bills of slippers, one for 
$416.20, for early shipment and delivery, and the other, 
amounting to $649.80, was not to be shipped until March 
15, 1891. The slippers designated in the smaller order 
were shipped to the defendants and received and paid 
for by them. The larger order was filled and the goods 
therein mentioned shipped to defendants on April 10, 
1891, by the Merchants’ Dispatch, as per order. The bill 
of lading was sent to and received by defendants, but 
when the goods arrived in Omaha they declined to re- 
ceive them from the railroad company, and have refused 
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to pay for them. It is to recover the contract price of 
the last lot of slippers sent that this action was insti- 
tuted. It is not contended that the goods in any respect 
failed to comply with those ordered, but it is insisted 
in the brief of defendants below that the order for the 
second consignment was countermanded by them. No 
such defense was interposed by the answer; nevertheless, 
whether there was a rescission, and the effect thereof, 
was submitted to the jury under the charge of the court. 
Whether the correct rule was stated it is unnecessary to 
determine. The answer admits the giving of the orders 
and the shipment of the goods, but alleges that the or- 
ders were verbal—separate and distinct from each other 
—and in nowise connected with or dependent upon each 
other; that with respect to the larger order no note or 
memorandum thereof in writing was made or subscribed 
by the defendants; that they have not accepted or re 
ceived the goods, or any part thereof, and have never 
paid any part of the purchase money, and, therefore, the 
said order and contract are void under the statute of 
frauds. In view of the correspondence between the par- 
ties, defendants in their brief have expressly refused to 
insist upon the defense of the statute of frauds, and 
therefore it requires no consideration by us. In addition 
to the undisputed facts already stated, the evidence in- 
troduced by plaintiffs tends to show that the slippers 
covered by defendants’ larger order were to be manufac- 
tured by the plaintiffs, and that they were so manufac- 
tured. They were not shipped by March 15, according 
to contract, for the reason plaintiffs were requested not 
to do so by the letter of defendants under date of January 
8, 1891. The verdict returned is evidently not against 
or inconsistent with the seventh paragraph of the court’s 
charge, which is in this language: 

“7, You are further instructed that if you find from 
the evidence that the plaintiffs were to manufacture the 
goods covered by the $649.80 order, and ship the goods 
to defendants at Omaha, and you further find that plaint- 
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iffs did manufacture the goods covered by said order and 
did ship them to defendants at Omaha, then such ship- 
ment of the goods to defendant would constitute a deliv- 
ery of the goods by plaintiffs to defendants, even though 
defendants refused to take the goods after their arrival 
at Omaha.” 

There is likewise, in the bill of exceptions, ample evi- 
dence from which the jury could find the facts upon 
which the above instruction was based. The verdict is 
not only in accordance with the law as stated in the 
charge of the court, but consistent with the evidence, 
upon which the instructions depended. 

The amount of recovery is not excessive. The verdict 
was for $649.80, the contract price, and interest thereon 
at seven per cent. This was in accordance with the rule 
stated in the instructions. No reversible error appear- 
ing in the record, the judgment is 


AFFIRMED. 


C. AULTMAN & COMPANY V. EvisHa L. MARTIN. 
Firep SEPTEMBER 16, 1896. No. 7246. 


1. Instructions: ASSIGNMENTS OF ERROR: MOTION FOR NEw Trrat, An 
assignment of error in a motion for a new trial that “the court 
erred in giving instructions 2, 3, 5, 6, 7, and 8, and each of them, 
asked for by plaintiff,” is sufficiently specific to call for review by 
the supreme court of each of the instructions specified. It is not 
an assignment to the giving of the instructions en masse, but to 
each one separately. 


: The first paragraph of the syllabus in Russel 
v. Rosenbaum, 24 Neb., 769, overruled. 


3. Sales: Contracts: InsTRUCTIONS. Held, No reversible error in the 
instructions. 


4, Evidence: Founpation. No foundation having been laid for the in- 
troduction of Exhibit J, offered in evidence, there was no error in 
excluding it from the jury. 


5, Remittitur. A remittitur of $16 ordered to be filed by plaintiff be- 
low as a condition of affirming the judgment. 
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Error from the district court of Fillmore county. 
Tried below before HAsrinGs, J. 


Sawyer, Snell € Frost, for plaintiff in error. 
Charles H. Sloan and John P. Maule, contra. 


NORVAL, J. 


This is the second appearance of this case in this court, 
the opinion filed on the former hearing being reported in 
37 Neb., 826. The last trial resulted in a verdict and 
judgment in favor of the plaintiff below in the sum of 
$150. The defendant has brought the record here for 
review. The former opinion contains a brief statement 
of the issues presented by the pleadings and will not be 
repeated here. 

It is developed by the record that Martin, the plaintiff 
below, was the agent of the defendant at Fairmont in 
the sale of its machinery during the years 1885 and 1887, 
under written contracts. In 1885 Martin sold for de- 
fendant a threshing machine to one Carlow, the notes 
taken therefor being secured by a chattel mortgage on 
the machine, as well as by a real estate mortgage. Car- 
low having made default in payment of one of the notes, 
the machine was taken by Martin under the chattel mort- 
gage and sold, which he bought in his own name. Sub- 
sequently defendant ratified the foreclosure by accepting 
the machine from Martin. It was left in the latter's 
hands for resale, who, after repainting and repairing the 
machine, sold it again in 1888 to one George Frappia, 
taking his notes in payment therefor, which notes were 
delivered to defendant, indorsed by Martin without re- 
course. Two of these notes are due and remain unpaid, 
and defendant seeks by its counter-claim in this action 
to hold plaintiff for their payment, as guarantor, nnder 
the following stipulation in the written contract of 
agency for the year 1887: “The party of the second part, 
waiving demand, protest, and notice of protest, hereby 
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guaranties the payment at maturity of all notes which 
may be taken for C. Aultman & Co.’s goods, and agrees 
further to indorse the same at any time when required so 
to do, by signing a guaranty of payment thereon, if not 
in accordance with the provisions of this contract and if 
not in accord therewith as to financial responsibility.” 
Martin, on the contrary, insists that he did not make the 
sale to Frappia under the contract of 1887, but under a 
special agreement, by the terms of which he was not to 
guaranty the notes taken for the resale of the machine, 
and plaintiff was to indorse the same without recourse, 
which he did. 

Objections are made to the ninth instruction given by 
the court on its own motion, and to the seventh at the 
request of the plaintiff, which instructions are as follows: 

“9. If you find that defendant accepted the notes of 
Frappia at the time they were taken from it by plaintiff, 
indorsed by him without recourse, and made no objection 
at the time, nor within a reasonable time after that, 
then its claim against the plaintiff on account of any 
guaranty of those notes provided for by contract would 
be waived, and you should find against defendant as to 
any guaranty of such Frappia notes.” 

“7, (Asked by plaintiff.) If you find from the evidence 
that the plaintiff acted in the years of 1885 and 1887 
under a written contract with plaintiff, the terms of 
which were specific, then in the year 1888 you find there 
to have been no new contract, the presumption is that 
the terms of the contract of 1887 would control the sales 
in 1888; but if you find from the evidence that a special 
agreement was entered into between the plaintiff and 
the said defendant, through David Bradley & Co., con- 
cerning the old machine, at the time of Martin’s delivery 
of the original notes to said David Bradley & Co., or 
subsequent thereto, that Martin should specially prepare 
the then second-hand machine for sale, under special 
terms and special contract different from the written con- 
tract, and that said sale was consummated in the year 
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1888, and that a reasonable compensation for the sale 
thereof was twenty per cent, then you must credit Mr. 
Martin with twenty per cent of the selling price of the 
machine when sold to Frappia.” 

Counsel for plaintiff argue that the above instructions 
cannot be reviewed, for the reason that they were not 
objected to specifically in the motion for a new trial. 
The ninth and tenth assignments of error therein being 
in the following language: 

“9. The court erred in giving instructions numbered 
2, 3, 5, 6, 7, and 8, and each of them, asked for by and on 
behalf of the plaintiff and duly excepted to by the de- 
fendant. 

“10. The court erred in giving instructions numbered 
1, 2, 3, 4, 5, 6, 7, 8, 9, and 10, and each of them, on its own 
motion, to the giving of which defendant duly excepted.” 

It is contended that each of these assignments is too 
general, and not.sufficiently specific to call for a review 
of the instructions mentioned farther than to ascertain 
that any one of them was properly given. It is firmly 
established by a long line of decisions that an assign- 
ment of error to instructions en masse, if any one of them 
was properly given, will not be considered. But the 
assignments in this case do not fall within the rule just 
stated, since the instructions are not assigned en masse, 
but each one is specifically, singly, and distinctly pointed 
out in the motion for a new trial as erroneous, as much 
so as though there had been a separate assignment for 
each instruction given. We are aware that this view is 
not in harmony with some of the decisions of this court. 
Thus, in Brooks v. Dutcher, 22 Neb., 644, an exception to 
instructions was taken in these words: “ ‘The defendant 
excepts to each and every one of the above instructions 
separately.’” This was held a general exception, and 
insufficient to allow the instructions to be reviewed. To 
the same effect are Dodge v. People, 4 Neb., 220; Brooks v. 
Dutcher, 24 Neb., 300; Walker v. Turner, 27 Neb., 103. In 
Russel v. Rosenbaum, 24 Neb., 769, it was held that an as- 
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signment of error in the motion for a new trial that 
“error of the court in giving each of the instructions 
given to the jury on the court’s own motion” was insuf- 
ficient to call for its consideration in this court. The 
decisions in the cases mentioned above are entirely too 
technical, and should not be followed upon the question 
of practice under consideration. Errors should be so 
specifically and definitely assigned in the court below as 
to challenge the court’s attention to each decision com- 
plained of, and thus give the trial judge an opportunity 
to review his own rulings and correct any errors therein. 
Each specification of error in a motion for a new trial 
should be complete in itself,—so framed as to embrace a 
single ruling. The motion in this case meets these re- 
quirements,—as much so as if the specification of errors ° 
in the giving of instructions: had been multiplied by 
making a separate assignment for each instruction given. 

Complaint is made that the instructions quoted were 
not applicable to the evidence. The record refutes this 
contention. The jury was warranted by the evidence in 
drawing the conclusion that the sale of the machine by 
Martin to Frappia was not made under the contract of 
agency for the year 1887, and if it was not so made, then 
Martin was not liable under the stipulations contained in 
the contract as guarantor. Moreover, even though the 
sale was not made under a special agreement, but under 
the contract of 1887, there was evidence conducing to 
show that C. Aultman & Co. accepted, without objection, 
the Frappia notes from Martin, indorsed by the latter 
without recourse, which constituted a waiver of the pro- 
visions in the contract of 1887 relating to the guaranty- 
ing of the payment of notes. There was no reversible 
error in the instructions referred to. 

Objection is made to the eighth instruction given at 
plaintiff’s request, by which the jury was told, in effect, 
that if the agreement was that plaintiff should sell the 
machine and take from his first receipts the amount due 
him for freight and money expended in foreclosure, then 
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said items would not be due until Martin collected some 
money from the sale of said machine, which was in 1888, 
and that the same would not be barred until four years 
thereafter, and that this action was begun in 1890, which 
arrested the running of the statute of limitations. This 
instruction not only contained a correct exposition of the 
law, but it was applicable to the issues made by the 
pleadings and the evidence, and there was no error in the 
giving thereof. 

Another error assigned is based upon the refusal of the 
court to admit in evidence Exhibit J, offered by defend- 
ant. It purports to be a bill of particulars in the justice 
court of J. G. McFadden, in a case entitled Elisha L. 
Martin v. C. Aultman & Co. The purpose of this was to 
show that Martin claimed judgment for a less sum on the 
various items than was asked in the district court. No 
foundation was laid for the introduction of the paper 
mentioned. It was not shown to have been prepared, 
signed, or filed by Martin, or by his authority, much less 
that the cause was tried thereon in any court, or that 
this suit was instituted before Justice McFadden. The 
exhibit was properly excluded. 

The following letter offered in evidence by defendant 
was excluded by the court: 


“FAIRMONT, NEB., Oct. 21, 1886. 
“David Bradley & Co., Council Bluffs, Iowa—Gments: 
Yours of 19th at hand, contents noted. I did not sell the 
machine; done my best; there was not a thresher sold 
here this fall. All I ask is what money I have in it. I 
think it had better be sent back to the Bluffs. My 
charges: Freight, $85; expenses of selling, $25; making 
$110. Send me this amount and I will load the machine 

and ship it to you. 
“Yours truly, E. L. MartTIn.” 


The above was written by plaintiff to defendant’s 
agents, and refers to the machine sold under the chattel 
mortgage given by Carlow. Plaintiff in this suit claims 
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that defendant is indebted to him on account of the 
Carlow foreclosure in the sum of $31, for cash advanced, 
and $10 additional for his services, while the letter claims 
but $25 for expenses of making the sale and makes no 
claim for his own services. The letter should have gone 
to the jury, and there was error in rejecting it. ‘The let- 
ter was not, as contended by plaintiff, a mere proposition 
of compromise, but purports to state the amount due him 
on account of the chattel mortgage foreclosure. For 
the error indicated the judgment must be reversed, un- 
less the plaintiff below files a remittitur with the clerk of 
this court within thirty days of $16, as of the date of the 
judgment, but in case such remittitur is filed, then the 
judgment will be affirmed for the sum of $134, with 
interest thereon. 


JUDGMENT ACCORDINGLY. 


NEBRASKA NATIONAL BANK OF YORK v. NELSON M. 
FERGUSON ET AL. 


FILED SEPTEMBER 16, 1896. No. 6688. 


1. Corporations: ExrEcuTiIon or NotEs. Promissory notes purporting 
to be executed by a corporation construed to be the obligations of 
the corporation, and not of the members thereof. 


: CORPORATE EXISTENCE: ESTOPPEL, When a party contracts 
with, sues, and obtains judgment against an imperfectly organized 
corporation, he is estopped from denying its corporate existence, 
and is precluded from recovering from its members individually, 
as if they were partners, upon the same indebtedness. 


2. 


Error from the district court of York county. Tried 
below before BATES, J. 


Sedgwick & Power, for plaintiff in error. 


References: Attorney General v. Lorman, 59 Mich., 157; 
14 Am. & Eng. Ency. Law, 269, 270; Lawrence v. Allen, 7 
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How. [U. 8.], 785; In re Kenyon, 1 Utah Ter., 47; Abbott v. 
Omaha Smelting & Refining Co., 4 Neb., 416; Capps v. Hast- 
mgs Prospecting Co., 40 Neb., 470; Cook, Stock & Stock- 
holders (2d ed.], sec. 709; 1 Morawetz, Corporations [2d 
ed.], sec. 238; Herron v. Cole Bros., 25 Neb., 692. 


Gilbert Bros. and N. V. Harlan, contra. 


References: First Nat. Bank of Davenport v. Davies, 43 
Ta., 424; Harrod v. Hamer, 32 Wis., 162; Mokelumne Hill 
Canal & Mining Co. v. Woodbury, 14 Cal., 427; Raisbeck v. 
Oesterricher, 4 Abb. N. C. [N. Y.], 444; Cross v. Pinkney- 
ville Mill Co., 17 Tll., 54; Langan v. Moingona Coal Co., 
49 Ia., 371; Smith v. Steele, 8 Neb., 115; Doolittle v. Marsh, 
11 Neb., 243; Howell v. Roberts, 29 Neb., 483; Fay v. Noble, 
7 Cush. [Mass.], 188; First Nat. Bank of Salem v. Almy, 
117 Mass., 476; Stout v. Zulick, 48 N. J. Law, 599; Plant- 
ers & Miners Bank v. Padget, 69 Ga., 164; Merchants & 
Manufacturers Bank v. Stone, 38 Mich., 779; Humphreys v. 
Mooney, 5 Colo., 282; Central City Savings Bank v. Walker, 
66 N. Y., 424; Gartside Coal Co. v. Maxwell, 22 Fed. Rep., 
197; Whitney v. Wyman, 101 U. S., 392; Globe Publishing 
Co. v. State Bank, 41 Neb., 175; Cresswell v. Oberly, 17 
Brad. [Ill.], 281; Pochelu v. Kemper, 14 La. Ann., 307; 
Estey Mfg. Co. v. Runnels, 20 N. W. Rep. [Mich.], 823; Lom- 
bard v. Chicago Sinai Congregation, 64 Ill., 479; Humphries 
v. Spafford, 14 Neb., 488; McClure v. Warner, 16 Neb., 
447; State v. Minnesota Thresher Mfg. Co., 41 N. W. Rep. 
[Minn.], 1020; Densmore v. Red Wing Lime & Stone Co., 
48 N. W. Rep. [Minn.], 528. 


NoRVAL, J. 


This action was instituted in the county court by the 
Nebraska National Bank of York against Nelson M. Fer- 
guson and others to recover from defendants, as stock- 
holders of the York Butter & Cheese Company, the 
amount of two promissory notes executed by said com- 
pany. A general demurrer filed by the defendants to 
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plaintiff’s bill of particulars was sustained and the ac- 
tion dismissed by the county court. The bank thereupon 
prosecuted proceedings in error to the district court, 
where the judgment of the county court was affirmed. 
The plaintiff has brought the case to this court for re- 
view. 

The bill of particulars avers, in substance, that on or 
about the 25th day of May, 1889, the defendants pre- 
tended to form a corporation under the name of York 
Butter & Cheese Company, and executed pretended arti- 
cles of incorporation, elected officers, issued stocks in said 
corporation, and the defendants subscribed for said 
stock; that said pretended articles of incorporation pro- 
vided, among other things, that “the business of this cor- 
poration shall be the manufacture of butter and cheese, 
and the purchase of milk and cream and such other prop- 
erty as may be necessary in connection with said busi- 
ness, and the corporation may purchase and hold, and 
convey and incumber, such real estate as may be neces- 
sary for the carrying on of such business, or as may be 
offered it in payment, or as security for claims owned by 
the corporation, and may purchase, raise, and deal in 
such live stock and other property as may be thought 
best by the board of directors in connection with the said 
business. The indebtedness of this corporation shall 
never exceed one-half of its paid up capital.” It is fur- 
ther alleged that the defendants did not file said articles 
of incorporation, or a copy thereof, with the secretary of 
state, and did not file with the secretary of state any 
certificate executed by the defendants, or any one of 
them, so that said defendants became individually liable 
for the indebtedness of such pretended corporation; that 
the paid up capital did not at any time amount to more 
than $5,500, yet the defendants from time to time held 
meetings and voted to incur indebtedness exceeding one- 
half of the paid up capital; that on or about the 22d day 
of February, 1890, and on the 10th day of March, 1890, 
in the name of the said butter and cheese company, 
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they borrowed money from the plaintiff and gave its 
promissory notes therefor, one for the sum of $513.50 
and the other for $850; that the indebtedness of the 
company at and prior to the borrowing of the money 
exceeded one-half of the paid up capital of the company; 
that said notes were executed in the name of the “York 
Butter & Cheese Company, by F. A. Bidwell, president, 
J. D. White, secretary;” that plaintiff, on November 3, 
1890, recovered judgment on said notes against said but- 
ter and cheese company for the sum of $778.58, no part of 
which has been paid, except $281.18. It is also alleged 
that the corporation at the time of the borrowing of the 
money was, and now is, insolvent; that no notice of the 
existing debts of the corporation has ever been published 
in a newspaper, as required by law, and that by reason 
thereof “said defendants are personally liable for the 
debts contracted by the said corporation.” 

It will be observed that the notes mentioned in the 
pleadings were signed “York Butter & Cheese Company, 
by F. A. Bidwell, president, J. D. White, secretary,” and 
not with the individual names of the defendants, who 
were stockholders of the corporation. The instruments, 
as we gather from the averments of the bill of particu- 
lars, purport to be executed by and to be the obligations 
of the corporation. It does not appear that defendants 
are anywhere named as parties to them, either directly 
or impliedly. The corporation alone is designated as the 
party to be bound, and as it is not alleged or disclosed 
that the instruments are ambiguous, extrinsic evidence 
could not be resorted to to show that their effect and 
purport are different from that which the language em- 
ployed plainly and unequivocally denotes; hence the 
notes must be construed to be the obligations of the cor- 
poration. It is true it is averred that the defendants 
borrowed the money for which the notes were given, but 
it is manifest from the entire pleading the loans obtained 
were corporate transactions, and corporate debts were 
incurred. Credit was extended the corporation, and 
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plaintiff must have so regarded it, else it would not have 
accepted the notes of the corporation and brought suits 
and recovered judgments against it thereon. But it is 
said that the corporation was not liable for the money 
borrowed, because stockholders, as such, are powerless 
to transact corporate business, and that a corporation 
must contract through its directors, and not its stock- 
holders. It is not averred that the board of directors of 
the York Butter & Cheese Company did not authorize the 
borrowing of the money. Moreover, the company recog- 
nized and ratified the transaction as valid and binding, 
by permitting judgments to go against it, as fully as if 
the notes upon which they were entered had been exe- 
cuted by its directors. 

It is argued that the defendants were associated to- 
gether for the purpose of engaging in the business of 
manufacturing; that the filing with the secretary of 
state of the articles of incorporation, or certificate of in- 
corporation of a manufacturing company, is a condition 
precedent to the existence of any corporate franchise, 
and that since they were not so filed the defendants are 
liable as general partners. On the other hand, the de- 
fendants insist that the company was not exclusively a 
Inanufacturing corporation, and, therefore, under the 
general corporation law it was not necessary that the ar- 
ticles should be filed with the secretary of state, but the 
filing thereof with the county clerk was sufficient. It is 
unnecessary to consider or decide the question argued. 
Assuming for the purpose of this case, without deciding 
the point, that such filing with the secretary of state was 
indispensable to the formation of a de jure corporation, 
nevertheless it is now too late for plaintiff to insist upon 
a partnership or individual liability of the defendants. 
It is precluded from doing so by bringing actions upon 
the notes and recovering judgments against the York 
Butter & Cheese Company. 1 Cook, Stock & Stockhold- 
ers [2d ed.], sec. 243, reads as follows: “In all cases, how- 
ever, in which the members of an association might have 

12 


114 NEBRASKA REPORTS. [Vor. 49 


Nebraska Nat. Bank of York v. Ferguson. 


been held liable as partners, the right of the creditor to 
enforce that liability is barred by his bringing suit and 
obtaining judgments against the supposed corporation.” 
In Cresswell v. Oberly, 17 Brad. [Tll.J, 281, it is said: “But 
while the evidence fails to show a corporation fully or- 
ganized at the time the indebtedness in question accrued, 
we think the plaintiffs are precluded from alleging that 
its organization was not then complete. They have 
elected to treat said indebtedness as an indebtedness of 
the corporation, and to sue the corporation and obtain 
judgment against it therefor. So far as they are con- 
cerned, all question on that subject should be deemed to 
have been foreclosed. The judgment having. the effect 
of an admission by the plaintiffs, in the most solemn 
form, that the claim for which it was recovered was the 
debt of a corporate body, and therefore a debt in respect 
to which the members of the association were exempted 
from liability as partners, it should be held to operate 
against the plaintiffs 4s an estoppel.” To the same ef- 
fect is Pochelu v. Kemper, 14 La. Ann., 807; Lombard v. 
Chicago Sinai Congregation, 64 Tll., 477. 

In addition to the recovery of judgments against the 
York Butter & Cheese Company upon the indebtedness 
made the foundation of this suit, plaintiff actually dealt . 
with said company as a corporation, and therefore its 
corporate existence cannot be assailed by plaintiff in this 
action. As the liability of the defendants by reason of 
the company creating an indebtedness exceeding the 
statutory limit, and failing to give the annual notice of 
its indebtedness, is not argued in the brief of plaintiff, 
it will not be considered. The judgment is 


AFFIRMED. 
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SAMUEL JOHNSON V. MINNIE WIRTH ET AL. 
FILED SEPTEMBER 16, 1896. No. 6788. 


Conflicting Evidence: Review: Hote: Loss or Goops. In this case 
the questions presented are with respect to facts determined by 
the jury upon conflicting evidence. The verdict, being sufficiently 
sustained, cannot be disturbed. 


ERROR from the district court of Douglas county. 
Tried below before OGDEN, J. 


John Schomp and H.C. Wood, for plaintiff in error. 
C. A. Baldwin, contra. 


RyAn, C. 


Plaintiff in error sued the defendants in error for the 
value of an overcoat and a pair of gloves lost by the 
former while, as he alleged, he was a guest in the hotel 
of the defendants in Omaha. In the district court of 
Douglas county there was a verdict and judgment 
thereon in favor of the defendants. There was a sharp 
conflict in the evidence as to whether the plaintiff was a 
transient guest at the hotel of the defendants or a 
boarder for the period of ten days during which he re- 
mained. There was also a controversy as to whether or 
not ‘plaintiff was warned not to take his overcoat and 
gloves to his room before he did so, and as to whether or 
not in express terms he assumed all risks incident to the 
course he pursued. It seems to be conceded by the par- 
ties that the theft was committed by a person who was 
assigned lodging in the room occupied by the plaintiff. 
There was testimony on behalf of the defendants that 
plaintiff was very slightly acquainted with this man be- 
fore the hotel authorities assigned the place of lodging 
to him, and that when plaintiff first stopped at the hotel 
he selected a room having two beds with the understand- 
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ing that one bed might be occupied by a stranger, and 
that he selected a room of this kind because his board per 
week would be but $5, whereas if he took a room pro- 
vided with one bed the weekly rate would be $6. On 
the other hand plaintiff testified that the man placed in 
his room was a stranger to him and that permission had 
been given to put a man in said room only upon condi- 
tion that the hotel authorities knew such man, and that 
in fact the man assigned was a stranger to every one 
about the hotel. On conflicting evidence of this charac- 
ter the jury found for the defendants and its verdict must 
stand. 

Plaintiff, by a deposition taken in Chicago, gave his 
testimony and was not present at the trial. He now 
complains that the testimony of each of the defendants 
was not the same as it was on former trials when he had 
been present, and that, therefore, there was surprise. 
The testimony which, if a new trial should be allowed, 
he proposes to offer is simply cumulative in its nature 
and contradictory of the statements of the defendants. 
Ordinarily, the discretion of the district court in refusing 
to grant a new trial to permit of the introduction of evi- 
dence of the character proposed must conclude the mat- 
ter, and in this case we find no exceptional circumstances 
presented. There is complaint made that a tailor was 
not permitted to testify that he was qualified to judge of 
the value of the overcoat that was lost; that he had seen 
it, and that from the testimony as to value given by de- 
fendants, neither of them could have understood that it 
was tailor-made and what was its real value. It is per- 
haps to be regretted that we cannot encourage every 
effort to eliminate the testimony of alleged experts from 
the consideration of juries, but this is entirely too rad- 
ical. 

By a motion for a new trial instruction numbered 4 is 
complained of as given by the court, while in the petition 
in error the instruction criticised is numbered 3 as given 
by the court. We can therefore consider neither. 
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The other instructions complained of are grouped in 
the motion for a new trial and likewise in the petition in 
error in such a manner that certain propositions argued 
cannot be considered. The judgment of the district 
court is 

AFFIRMED. 


AULTMAN, MILLER & COMPANY, APPELLEE, v. M. D. 
WELCH ET AL., APPELLANTS. 


FILED SEPTEMBER 16, 1896. No. 6800. 


Review: BILL or Exceptions. In the absence of a bill of exceptions 
there must be an affirmance of the decree sought to be reviewed, 
when there is presented by the record no question aside from the 
sufficiency of the evidence to sustain it. 


APPEAL from the district court of Douglas county. 
Heard below before WATSON, J. 


Walter J. Lamb, for appellants. 
Cavanagh, Thomas & McGilton, contra. 


Ryan, C. 


There was filed in this case, in the district court of 
Douglas county, a petition wherein the plaintiff, Ault- 
man, Miller & Co., alleged that in the year 1889 one of the 
defendants, Stephen D. Long, a retail dealer in farming 
implements in Hildreth, Nebraska, procured to be issued 
by the Farmers & Merchants Insurance Company a 
policy of insurance upon his general stock of farming im- 
plements to the amount of $1,000; that prior to the issue 
of said policy said plaintiff had sent to said Long to be 
sold on commission certain farming implements of the 
value of $796.37, which also were included in the policy; 
that while said policy was in full force all the aforesaid 
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farming implements were destroyed by fire; that an ad- 
justment of the loss was made with said insurance com- 
pany by which only a percentage of the losses suffered 
was actually covered; that the loss of the commission 
goods entrusted to Long for sale was included in the 
above adjustment, notwithstanding which fact Long as- 
signed the right to collect the entire adjusted loss to M. 
D. Welch in trust for himself and various creditors of 
the said Long; that after the assignment of said policy 
the insurance company paid to Welch $1,250, the entire 
adjusted amount of the loss; that Welch, before suit be- 
gun, had paid out the entire $1,250 to various creditors 
of Long with knowledge of the rights of plaintiff, and 
that Long was insolvent. The prayer of the petition was 
that the parties who had been paid in excess of the per- 
centage which they had been entitled to receive from 
Welch should be adjudged to pay to plaintiff the amount 
of the percentage in each instance which plaintiff of right 
should have received upon a just apportionment, and for 
general equitable relief. The above is, in general terms, 
a description of the petition, in which there is not at- 
tempted anything like technical exactness, for the reason 
that such exactness is not essential, neither is any de- 
scription of the subsequent pleadings required further 
than to say that there were such, by which issues were - 
duly joined with respect to the matters described in the 
petition. There was a decree by which the relief prayed 
in the petition was granted, and from this decree the de- 
fendants appeal. 

The averments of the petition were such that upon 
proper proof of them the plaintiff was entitled to. the 
relief prayed. Whether or not such proof was made we 
are without means of determining, for there is in this 
case no bill of exceptions by which was preserved the 
evidence upon which the court acted in entering the de- 
cree which was entered. There is presented upon the 
record no other question which we can consider, and the 
judgment of the district court must be affirmed. 
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That there may be no misunderstanding of the order 
whereby was overruled a motion to strike from the files 
the agreed statement of facts, upon which appellants 
seen to rely as answering the purposes of a bill of excep- 
tions, it is proper to say that the original agreed state- 
ment was filed in the office of the clerk of the district 
court, and that, therefore, being properly a part of the 
transcript of the record, it could not be stricken from the 
files. When it is urged that in this court that it should 
be accepted as evidence, there is presented for the first 
time the objection that it cannot be considered as such, 
because not preserved by a bill of exceptions. 


AFFIRMED. 


EDWIN Davis, Sr., V. EMERSON BENEDICT. 
FrLrep SEPTEMBER 16, 1896.. No. 6770. 


Landlord and Tenant: EXPENSES OF IMPROVEMENT: EVIDENCE: ADMIS- 
SIBILITY OF LEASE. By the terms of a lease the lessee was required . 
during the term to pay for all necessary expenses and improve- | 
ments. The lessee procured to be made certain repairs during the 
term by one who sought to recover against the lessor, as principal, 
upon a contract for repairs alleged to have been made with the 
lessee acting as agent for the lessor. Held, That there was error 
in excluding from consideration as evidence the palace which tended 
to sustain the theory of the defendant. 


Error from the district court of Douglas county. 
Tried below before DAVIS, J. 


John W. Lytle, for plaintiff in error. 
Bradley & De Lamatre, contra. 


RYAN, C. 


On April 24, 1889, Edwin Davis leased a livery and 
feed barn in Omaha to Charles J. Mentor for a term of 
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ten years, commencing May 1, immediately following the 
date of the lease. In this lease it was provided that 
during its existence Mentor was required to make all 
repairs and improvements which should be necessary or 
which he should desire at his own expense and pay a 
monthly rental of $250 per month. In November, 1891, 
it became necessary to cement the floor and a portion of 
the walls of one room to prevent leakage, and this was 
done by Emerson Benedict, who in this action, first 
brought before a justice of the peace of Douglas county, 
sought to recover compensation for his services and out- 
lay in that behalf. On appeal to the district court of 
said county there was a verdict and a judgment thereon 
in the sum of $168.48 against Davis, who by proceedings 
in error seeks the reversal of this judgment. 

The averments of the petition were that Davis, by his 
agent, Mentor, agreed that plaintiff, Benedict, should 
furnish the material for and do the labor necessary for 
the sum of $180, which sum was to be paid by Mr. Davis 
upon completion of the work. These allegations were 
followed by averments of the due performance of the 
_ work contracted for and of non-payment. The prayer 
. was for judgment for $180 and interest from completion 
of the job. The answer specifically denied the agency 
of Mentor, and in general terms denied each other aver- 
ment of the petition. On the trial the pivotal question 
was whether or not Mr. Davis had authorized Mr. Mentor 
on his behalf to contract with Mr. Benedict. This au- 
-thority Mr. Davis strenuously denied. Mz. Benedict tes- 
tified that his employment was by Mr. Mentor, who 
claimed that he had authority from Mr. Davis to contract 
in his name for the improvements. The testimony of Mr. 

Mentor was that he obtained a bid to be made by Mr. 
Benedict for doing the proposed work; that he submit- 
ted this bid, with others, to Mr. Davis, who selected and 
directed that the bid of Mr. Benedict should be accepted. 
‘After the approval of the bid of Mr. Benedict, Mr. Davis 
asked Mr. Mentor who was going to pay, and being an- 
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swered that Mr. Mentor ought not to, Mr. Davis replied 
that it was not his business to doit. Between these par- 
ties it was finally agreed that Mr. Davis would pay $150 
and Mr. Mentor would pay $30. Continuing his testi- 
mony, on cross-examination Mr. Mentor said: “Well, he 
[Davis] told me, he says, ‘I will give you a note the first 
of the month for this amount of money and you take it to 
your bank and get the money and give it to Mr. Benedict 
and when it comes due I will pay it to the bank.’” Being 
asked whether in employing Mr. Benedict this witness 
was acting as agent for Mr. Davis, he said: “He author- 
ized me to see what I could get the work done for.” 

Q. To see what you could get the work done for? 

A. I don’t know whether it was for me or for himself. 
I don’t know as the word “you” or “me” was used. 

Q. Who was to pay Mr. Davis for the work? 

A. Why I answered that question just a moment ago, 
that he was to give a note for $150 when the work was 
done. 

Q. How was that note to be paid? Was it to be taken 
out of the rent? 

A. Why I don’t think he said anything about the 
rent. I think he said he wanted all the rent money to 
use for another purpose,—that he could not pay any that 
month. 

Q. He was to give you a note on the first of the month 

‘for thirty days? 

A. Sixty days, and I was to get the money. * * * 

Q. Did Mr. Davis have an understanding with you that 
he was to pay you in place of paying Mr. Benedict? 

A. I think he was to pay me the $150 on the first of the 
month,—that is, with either the money or the note. 

You were then to pay Benedict? 

. Yes, sir; I was to give him that right away. 
Did Davis authorize you to get the work done? 
. Yes, sir. 

. Authorized you to get the work done? 

. Yes, sir. 


>bOorOoP>O 
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Q. For him? 

A. I suppose it was to benefit his property. * * * 

Q. Did you have a conversation with him in which he 
says “IJ won’t have anything to do with anybody except 
you?” 

A. Well, I think he did say he didn’t want every Tom, 
Dick, and Harry running after him; that he thought I 
should see that the work was being done. 

Q. And pay for it? 

A. Well, he was to pay me for it, that was the under- 
standing. 

In view of the very unsatisfactory nature of the testi- 
mony of Mr. Mentor, it seems to us that the court should 
have allowed the lease to be put in evidence, for thereby 
it would have been shown that each month there was 
due from Mr. .Mentor to Mr. Davis the sum of $250, and 
that in addition to these payments Mr. Mentor was re- 
quired to make all necessary repairs and improvements 
at his own expense. In the absence of countervailing 
proof, that afforded by this lease would have been suffi- 
cient to justify the jury in concluding that Mr. Mentor 
procured the improvements to be made at his own indi- 
vidual expense, and in view of the testimony of Mr. 
Mentor himself, it is not clear that the arrangement be- 
tween Mr. Davis and Mr. Mentor was entirely without 
reference to their relations as fixed by the terms of the 
lease. The district court gave the following instruction: 

“6, If you believe from the evidence that the defendant 
only promised Mentor to pay him, Mentor, or to deduct 
from rent a portion of the cost of the work, and that 
it was agreed that the defendant should not be liable to 
the contractor, then your verdict should be for defend- 
ant.” 

This instruction recognized a contingency which some 
of the evidence has tended to establish, and as to which, 
as has been suggested, the terms of the lease might have 
aided the jury. For the reasons given it seems to us that 
the lease should have been permitted to go to the jury as 
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evidence, and there was error in excluding it. The judg- 
ment of the district court is therefore 


REVERSED. 


C. W. BARKLEY ET AL. V. WINFIELD 8S. LEITER. 
FILED SEPTEMBER 16, 1896. No. 6761. 


Replevin: EvipEncE: DmeEcTING VERDICT. In a@ replevin action, the 
plaintiff without question having shown that he was in the undis- 
puted possession of the replevied goods under claim of ownership, 
it devolved upon the adverse parttes, if they would justify under a 
distress warrant, to introduce competent evidence of its existence, 
and there being an entire failure in this respect, the district court 
properly instructed the jury to find for the plaintiff. 


Error from the district court of Seward county. Tried 
below before BATES, J. 


C. E. Holland, for plaintiffs in error. 
Norval Bros. and George W. Lowley, contra. 


RYAN, C. 


The defendant in error was licensed to carry on his 
business in the city of Seward as an auctioneer for the 
period of one year, commencing with February 13, 1892. 
Within ten days after the issue of the above license cer- 
tain merchandise which the defendant in error had in his 
possession. was taken from him, and this he replevied 
from the plaintiffs in error. We learn from the oral tes- 
timony that G. W. Fuller was at that time mayor of the 
city of Seward, and that C. W. Barkley was its treasurer, 
William Allen was its marshal, and ©. E. Holland its 
attorney, and were therefore made defendants in the 
district court of Seward county. The evidence very 
strongly tended to show that the merchandise seized 
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was owned by the defendant in error. Without question 
it was in his possession. It is urged in argument that 
these goods were owned by a Mr. Liberman, who ought 
to have paid for the privilege of auctioneering them, ad- 
vertised, as the sales were, by the ringing of bells. An 
ordinance of the city of Seward introduced in evidence 
required such payment to be made, and plaintiffs in error 
insist that the claim that Leiter was the owner of the 
goods was a mere pretext and that Leiter was using his 
license as an auctioneer merely to protect Liberman from 
the payment of the special tax above indicated, which 
applied to transient vendors of goods. As has already 
been stated, Leiter made strong proof of his ownership of 
the merchandise. His possession is not questioned. It 
devolved upon the adverse parties to show that this pos- 
session was interrupted by virtue of a superior right of 
some kind. It seems their authority in this respect was 
claimed to be a distress warrant, but, unfortunately, 
neither the distress warrant nor the marshal’s return 
thereon was offered in evidence. Mr. Holland, it is true, 
testified that the warrant was lost, but there was no 
effort to supply secondary evidence of its contents. 
Whether or not this alleged warrant was properly issued 
we are without the means of determining, for we have no 
competent proof that it ever existed. As the plaintiffs 
in error failed to justify their disturbance of the admit- 
ted possession of the defendant in error, the district court 
very properly instructed the jury to find as it did, and 
the judgment rendered upon the verdict is 


AFFIRMED. 


Norval, J., not sitting. 


or 
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ADDISON E. CADY, APPELLANT, V. SOUTH OMAHA 
NATIONAL BANK, APPELLEE. 


FILED SEPTEMBER 16, 1896. No. 6173. 


Trust Funds: Bank Deposits: ACCOUNTING: RIGHTS OF COMMISSION 
Mercuants. The reasoning and conclusions of the original opin- 
ion in this case, as reported in 46 Neb., 756, considered and ap- 
proved on this rehearing. 


REHEARING of case reported in 46 Neb., 756. 
See opinion and former report for statement of the case. 
John C. Watson and Frank T, Ransom, for appellant. 


Charles Offutt, for appellee: 


The alleged defect in the answer was waived by appel- 
jant. He offered and introduced in the trial court the 
evidence which sustained the defense. He made no ob- 
jection in the trial court to the evidence there introduced 
by appellee in support of the defense. He made no ob- 
jection in the trial court that the answer was insufficient, 
and made none in this court. (Omaha Belt R. Co. v. MeDer- 
mott, 25 Neb., 714; Elsanger v. Grovijohn, 29 Neb., 139; 
Chicago, K. é N. R. Co. v. Wiebe, 25 Neb., 542; Chamberlain 
v. Brown, 25 Neb., 484; Oberfelder v. Kavanaugh, 29 Neb., 
430; Wasatch Mining Co. v. Crescent Mining Co., 148 U.S, 
298; Tyng v. Commercial Warehouse Co., 58 N. Y., 308; 
Humphries v. Spofford, 14 Neb., 488; Homan v. Steele, 18 
Neb., 652; Donovan v. Fowler, 17 Neb., 247; Hassett v. 
Curtis, 20 Neb., 162; Despatch Line v. Glenny, 41 O. St., 
166. 

Seeere that the proceeds of the shipment to Fitch 
were trust funds, the bank cannot be held to account by 
the cestui que trust unless it received and applied such 
funds with knowledge of the appellant’s claim thereto. 
(2 Pomeroy, Equity Jurisprudence [ed. 1886], sec. 1048; 
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Stephens v. Board of Education, 79 N. Y., 183; Burnett v. 
Gustafson, 54 Ta., 88.) 

The opinion in 46 Neb., 756, is in conflict with a former 
decision of this court. (Hurlburt v. Palmer, 39 Neb., 158.) 


RyYAn, C, 


An opinion was heretofore filed in this case, which was 
reported in 46 Neb., 756, et seg. A motion for a rehear- 
ing having been sustained and additional arguments 
heard, the criticisms of the former opinion will now be 
considered. It is insisted that the principle upon which 
the former opinion in this case proceeded had been repu- 
diated in Hurlburt v. Palmer, 39 Neb., 158.. This prin- 
ciple was by counsel stated in that case as follows: 
“Bvery dollar which Virgin obtained from Palmer, Rich- 
man & Co. which was not invested in stock and which was 
by him diverted to his personal use was fraudulently 
obtained and fraudulently used, so far, at least, as Virgin 
was concerned. It is elementary that a person obtain- 
ing property by fraud acquires no title to it, but it is 
held by him, and by all persons claiming under him with 
notice, in trust for the original owner. So long as the 
property can be identified in its original or in a substi- 
tuted form, it belongs to the original owner if he elects 
to claim it; and if it passes into the hands of an innocent 
purchaser. for value the title of the defrauded owner, at 
his option, at once attaches to the avails so long as their 
identity is preserved, no matter how many transmuta- 
tions of form the property has passed through. So long 
as the trust property can be traced and followed into 
other property into which it had been converted, that re- 
mains subject to the trust. The product or substitute 
has the nature of the original imparted to it.” This state- 
ment of a general principle, as such,.is no doubt correct. 
In it there is no attempt to determine what might be the 
limitations upon the rights of the defrauded owner as 
against one who, deceived by appearances made possible 
by the conduct of said owner, in good faith had acquired 
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title to the misappropriated fund. In like manner, in 
the opinion already filed in this case there was no at- 
tempt to state limitations or qualifications of the general 
rule that the plaintiff is entitled to recover from de- 
fendant his money, which it wrongfully applied upon the 
indebtedness of Fitch to it; indeed, this fact was care- 
fully indicated in the opinion criticised, by the following 
language: “It may, for the purpose of the present in- 
quiry, be conceded that payment by the bank of the 
money in controversy upon Fitch’s checks, in good faith, 
relying upon his apparent title thereto, without notice of 
the appellant’s rights in the premises, would be a com- 
plete justification,—in short, that appellant, having 
clothed Fitch with the apparent ownership of said fund, 
is now estopped as against the bank to question his au- 
thority to check it out.” In the case of Hurlburt v. Palmer 
the principle quoted from the brief of the counsel was 
not repudiated, but was held inapplicable to the facts 
presented, which.were that the money sought to be re- 
covered from the bank had been loaned by plaintiff to 
Mr. Virgin to enable him to purchase stock for shipment 
to plaintiff as his commission merchant, and had been 
used by Virgin in paying his already existing indebted- 
ness to the bank. This was a loan, and the commission 
firm, while it extended credit upon the faith of the expec- 
tation that the stock to be purchased would be shipped 
to it for sale in South Omaha, the transaction was none 
the less a loan, consequently there was no room for the 
inference of a trust relationship or the application of the 
doctrine invoked in this case. , : 
There was filed in this court on March 20, 1896, an 
amended answer, in which there were averments that 
the appellee received from Fitch the money claimed by 
appellant without knowledge that the credit given Fitch 
on the faith of the weight tickets was based upon sales 
of stock of appellant, and never knew that appellant 
claimed any interest in this deposit until long after ap- 
pellee had paid it out on checks of Fitch. This unau- 
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thorized amended answer, by which for the first time 
there was an attempt to plead matters of estoppel, cannot 
be considered as a pleading. If such an issue could be 
for the first time tendered in this court, it would logically 
follow that additional evidence must be admitted to sus- 
tain this issue, and, practically, this court might be re- 
quired to try the case as though it had never been tried 
in the district court. The statement above made of the 
purport of this amended answer is a fair epitome of one 
of the contentions made upon the rehearing. As was 
indicated by the former opinion, the narrowness of the 
issues tried in the district court does not admit of the 
consideration of this alleged matter of estoppel. Coun- 
sel, however, has been so earnest in his argument that 
this court has committed a grave mistake, to the serious 
prejudice of his client, in this particular case and all 
others in its line of business, that we shall consider these 
contentions beyond the field of investigation covered by 
the former opinion. On page 760 of that opinion there 
was given a summary of the account of Mr. Fitch with 
the appellee. The first item was of the date September 
26, a balance of $35.36. By reference to the condition of 
this account on September 25 we find that the balance 
was $976.44, in red ink, which, the evidence shows, meant 
that Fitch was overdrawn to that amount; that is, owed 
it to the bank on his account with it. As stated in the 
former opinion, there were drawn out on September 26 
two items of $10 in the aggregate, which increased the 
overdraft to $986.44. The deposit on the same day, 
which included the proceeds of the sale of the stock con- 
signed by appellant, was $1,021.80. This left a credit in 
favor of Fitch of $35.36, the first item in the summary 
heretofore given. As this Summary extends to and in- 
cludes October 2, it will not be restated. The balance 
on the day last named was $16.41. On the day follow- 
ing Fitch drew out $10. On October 4 he deposited 
$1,127.16 and drew out $17.55, leaving a balance in 
his favor of $1,116.02. On October 5 Fitch deposited 
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$1,996.47 and drew out $3,100.91, leaving still to his 
credit $11.58. On October 6 Fitch deposited $567.82 and 
drew out $395.40, leaving a balance to his credit of $184. 
On the 8th day of October Fitch drew out $94.70, leaving 
a balance of $89.30 to his credit. On October 12 he drew 
out $89, which left to his credit thirty cents, which he 
drew out on the 27th, and with this his account closed. 
It might have been more artistic to have stated these 
transactions in the form of an account, but this would 
not have rendered it so clear as does the above method, 
that, after the appellee had credited Fitch with the pro- 
ceeds of the sales of appellant’s consignment, Fitch was 
never permitted to draw any part of these proceeds. The 
money paid for the stock of appellant still remains in the 
bank, and the doctrine of estoppel could not be invoked, 
even if the pleadings permitted of our consideration of 
that question. 

It was shown by the former opinion, in the light of ad- 
judicated cases, that the doctrine of a trust was properly 
applicable to the facts of this case. Upon further inves- 
tigation we find that the same principle has been applied 
in First Nat. Bank of Central City +. Hummel, 14 Colo., 259, 
and Hutchinson vr. President and Directors of Manhattan Co., 
29 N. Y. Supp., 1103. The case of Clemmer v. Drovers Nat. 
Bank, 41 N. Ia. Rep. [Ill], 428, decided by the supreme 
court of linois June 5, 1895, is strikingly like the one 
at bar in all respects, even to the details of the weight 
tickets forming the basis of the credit which the bank 
gave the firm of brokers and afterward applied on an 
existing indebtedness. The decree of the circuit court, 
which gave the same relief as is sought in this case, was 
affirmed. The case just cited, as well as that of Union 
Stock Yards Bank v. Gillespie, 187 U. S., 411, cited in the 
former opinion, sustain the position taken in the former 
opinion, and as no case at variance has been cited by 
counsel or found by ourselves, we cannot believe, as in- 
sisted by counsel, that we have introduced an innovation 
which will most disastrously affect the banking business 

13 
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of this state. The judgment of the district court is re- 
versed, with the same direction as was given in the for- 
mer opinion. 

REVERSED. 


IRVINE, C., not sitting. 


RaGAn, C., dissenting. 


Missouri Paciric RAILWAY COMPANY V. JOHN FF, 
TIETKEN. 


FILED SEPTEMBER 16,1896. No. 6714, 


Carriers: SHIPPERS OF LIVE STOCK: PASSES: PERSONAL INJURIES: NEG- 
LIGENCE: LIABILITY OF CARRIERS. A shipper of live stock who re- 
ceives from the railroad company undertaking the transportation 
of such stock a free pass, to enable him to care for his stock in 
transit, assumes such risks and inconveniences as necessarily at- 
tend upon caring for such stock, and, modified accordingly, the lia- 
bility of the railroad company to such shipper for personal injuries 
by him sustained, by reason of the negligence of its employes, is 
that of a common carrier for hire. 


Error from the district court of Otoe county. Tried 
below before CHAPMAN, J. 


The facts are stated by the commissioner. 


C. W. Seymour, David Kelso, James W. Orr, and B. P. 
Waggener, for plaintiff in error: 


There is no allegation of negligence in the petition 
which would entitle the plaintiff to recover. (Hunter v. 
Cooperstown & 8S. V. RK. Co., 112 N. Y., 371; Solomon v. 
Manhattan R. Co., 103 N. Y., 487; Lake Shore & M.S. R. 
Co. v. Pinchin, 18 N. E. Rep. [Ind.], 677; Renner v. North- 
ern P. R. Co., 46 Fed. Rep., 344; Owen v. Hudson R. BR. Co., 
35 N. Y., 518; Memphis & C. R. Co. v. Copeland, 61 Ala., 
376; Stilson v. Hannibal & St. J. R. Co., 67 Mo., 671; Lewis 
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v. Baltimore & O. R. Co., 88 Md., 588; Haldan v. Great 
Western R. Co., 30 U. C. C. P., 89; Pennsylvania R. Co. v. 
Henderson, 43 Pa. St., 449; Southern R. Co. v. Kendrick, 40 
Miss., 374; Toledo & W. R. Co. v. Goddard, 25 Ind., 200.) 

The petition shows on its face that the plaintiff below . 
was guilty of contributory negligence such as would pre- 
clude his recovery. (McCorkle v. Chicago, R. I. & P. R. Co., 
61 Ta., 555; Bailey v. Cincinnati, N. 0. & T. P. R.Co., 208. W. 
Rep. [Ky.], 198; Chicago d N. W. R. Co. v. Scates, 90 TIL, 
586; Phillips v. Rensselaer & S. R. Co., 49 N. Y., 177; Mor- 
rison v. Evie R. Co., 56 N. Y., 302.) 

By the plaintiff’s own pleading he shows that his own 
act was the proximate cause of the injury, and he fails 
to allege in his petition, as is required in such cases, that 
what he did in the matter was done in a careful and pru- 
dent manner, with due regard to his own safety. (Hoth 
o. Peters, 55 Wis., 405; Mad River & L. LE. R. Co. v. Barber, 
5 O. St., 541; Robinson v. Gary, 28 O. St., 241; Baltimore & 
O. R. Co. v. Whitacre, 35 O. St., 627; Kennon v. Gilmer, 4 
Mont., 433; Durrell v. Johnson, 31 Neb., 796; City of Lin- 
coln v. Walker, 18 Neb., 244; Batterson v. Chicago & G. T. 
R. Co., 49 Mich., 184; Johnson v. Boston & M. R. Co., 125 
Mass., 79; Morrissey v. Eastern R. Co., 126 Mass., 377; 
Pennsylvania R. Co. v. Sin Clair, 62 Ind., 301; Kansas P. 
R. Co. v. Pointer, 14 Kan., 38; Jeffersonville, M. & I. R. Co. 
v. Goldsmith, 47 Ind., 43; Gregory v. Cleveland, C., 0. & I. R. 
Co., 14 N. E. Rep. [Ind.], 228; Savannah & W. R. Co. v. 
Meadows, 10 So. Rep. [Ala.], 141; Mobile & O. R. Co. v. 
Stroud, 64 Miss., 784.) 

In support of an argument in favor of the contention 
that the verdict is against the weight of evidence and 
not supported by the evidence reference is made to the 
following cases: Omaha & R. V. R. Co. v. Crow, 47 Neb., 
84; Ft. Scott, W. & W. R. Co. v. Sparks, 55 Kan., 288. 

The verdict of the jury is against the instructions of 
the court and the judgment should be reversed. (Aleyer 
v. Midland P. R. Co., 2 Neb., 319; Aultman v. Reams, 9 Neb., 


487.) 
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John C. Watson and Charles A. Robbins, contra: 


It is culpable negligence on the part of a railroad com- 
pany for its officers to induce a passenger to leave or 
. board a train while it is in motion. Where a passenger 
is called upon to act in a sudden emergency, he should 
not be held to the most rigid accountability for his ac- 
tion. He has aright to assume that it is safe to leave or 
board a train, when told to do so by those in charge of it. 
(Bucher v. New York C. d H. R. R. Co., 98 N. Y¥., 128; Filer 
v. New York C. R. Co., 49 N. Y¥., 47; McIntyre v. New York 
C. R. Co., 37 N. Y., 287; Lent v. New York C. & H. R. R. Co., 
120 N. Y., 467.) 

There are numerous well-considered cases which hold 
that it is not negligence for a passenger to leave or board 
a moving train, where such act is made necessary by the 
negligence of the railroad company. (Cumberland Valley 
R. Co. c. Maugans, 61 Md., 53; Pennsylvania R. Co. v. Kil- 
gore, 32 Pa. St., 292; Siigert r. Hannibal & St. J. R. Co., 75 
Mo., 475; Doss v. Missouri, BK. & T. R. Co. 59 Mo., 27; 
Wyatt v. Citizens R. Co., 55 Mo., 485; Loyd v. Hannibal & 
St. J. R. Co., 53 Mo., 509; Toledo, W. & W. R. Co. v. Bad- 
deley, 54 Ill, 19; Foreman v. Missouri P. R. Co., 23S. W. 
Rep. [Tex.], 422; Johnson v. West Chester & P. R. Co., 70 
Pa. St., 357.) 

The passenger had a right to expect that the defendant 
had employed a skillful conductor, who would not ex- 
pose passengers to dangerous risks, and who had suffi- 
cient experience and knowledge in his business to cor- 
rectly advise and direct passengers as to the proper time 
and manner of alighting safely from the train. (Lam- 
beth v. North Carolina R. Co., 66 N. Car., 494; Curtis v. 
Detroit & Af. R. Co., 27 Wis., 158; Sicigert v. Hannibal & St. 
J. k. Co., T5 Mo., 475; Melntyre v. New York C. R. Co., 37 
N. Y¥., 287; Lent v. New York C. & H. R. R. Co., 120 N. Y., 
467; Pennsylvania R. Co. v. AfcCloskey, 23 Pa. St. 526; 
Olson v. St. Paul & D. BR. Co., 48 N. W. Rep. [Minn.], 445.) 

A drover traveling on a pass, such as was given in 


VoL. 49} SEPTEMBER TERM, 1896. 133 


Missouri P. R. Co. y. T:etken. 


this case, for the purpose of taking care of his stock on 
the train, is a passenger for hire. The carrier cannot, by 
conditions in such pass, limit its common law liability 
for injuries received by him resulting from its negligence. 
(New York C. R. Co. v. Lockwood, 84 U. S., 359; Flinn ». 
Philadelphia, W. & B. R. Co., 1 Houst. [Del.], 469; Carroll 
v. Missouri P. R. Co., 88 Mo., 239; Orcutt v. Northern P. R. 
Co., 45 Minn., 368; Cleveland, P. d A. R. Co. v. Curran, 19 
O. St.,1; Pennsylvania R. Co. v. Henderson, 51 Pa. St., 315; 
Ohio & M. R. Co. v. Selby, 47 Ind., 471; Louisville, N. A. & 
C. R. Co. v. Faylor, 126 Ind., 126; Lawson v. Chicago, St. P., 
M. & O. R. Co., 64 Wis., 447; Wissouri P. R. Co. v. Ivy, 71 
Tex., 409.) . 

It is not negligence for a passenger to go or remain 
upon a car, not intended for the use of passengers, in vi- 
olation of the rules of the railroad company known to the 
passenger, where those in charge of the train know of 
the presence of the passenger in such forbidden place, 
and make no objection thereto. (Creed v. Pennsylcania R. 
Co., 86 Pa. St., 139; O'Donnell v. Allegheny Valley R. Co., 
59 Pa St., 289; Peunsylrania R. Co. v. McCloskey, 23 Pa. 
St., 526; Jacobus v. St. Paul & C. R. Co., 20 Minn., 125; 
Dunn v. Grand Lrunk R. Co., 58 Me., 187; Caldwell v. Afur- 
phy, 1 Duer [N. Y.], 233; Carroll v. New York & N. H. R. 
Co., 1 Duer [N. Y.], 571; Washburn v. Nashville & C. R. Co., 
3 Head [Tenn.], 638.) 

The conductor’s conduct was negligent. (Swigert v. 
Hannibal & St. J. R. Co., 75 Mo., 475; Alewander v. Chi- 
cago, R. I. & P. R. Co., 43 Ta., 276.) 


RYAN, C. 

In this action, which was brought in the district court 
of Otoe county, plaintiff recovered judgment on the ver- 
dict of a jury in the sum of $2,500. He alleged in his 
petition that about October 9, 1890, he shipped over the 
defendant’s road certain live stock from Scio to Chicago; 
that the train by which the shipment was made stopped 
at Weeping Water and, as plaintiff was informed by the 
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conductor, twenty minutes would be allowed plaintiff for 
obtaining a meal; that before said twenty minutes had 
expired said conductor suddenly and excitedly called out 
to plaintiff that he must immediately get on the train or 
be left; that said train was at the time moving slowly 
and that plaintiff, by reason of believing, relying upon, 
and attempting to obey the order of said conductor, at- 
tempted to board said train moving at a rate of speed 
unknown to plaintiff, and that, owing to the wrongful 
acts and negligence of the defendant, plaintiff was 
thrown in such a manner that the wheels of the cars of 
said train passed over plaintifi’s right foot, necessitating 
its amputation, and over the large toe of the left foot, 
whereby its amputation was also rendered necessary. 
These avermeuts were supplemented by averments of the 
damage caused which the defendant had refused to pay. | 
By its answer the railroad company denied the above 
averments and charged that the injuries of plaintiff were 
attributable to his own negligence. This charge of neg- 
ligence was denied by plaintiff in his reply. 

The questions presented by these error proceedings 
are, first, was the railroad company guilty of negligence, 
and second, was the defendant in error guilty of con- 
tributory negligence? It has been repeatedly held by 
this court that issues as to negligence and contributory 
negligence, where the evidence is so conflicting that from 
it different minds might draw different conclusions, must 
be determined by the jury. (Chicago, B. & Q. R. Co. v. 
Wilgus, 40 Neb., 660; Omaha & R. V. R. Co. v. Morgan, 40 
Neb., 604.) As the jury found in favor of the defendant 
in error, we Shall assume as established such pleaded 
facts as the evidence upon his behalf justified the jury 
in finding, without undertaking to set out the proofs 
submitted in rebuttal. 

The defendant in error, when he made his shipment at 
Scio, received from the railroad company a contract 
which entitled him to free transportation in the caboose 
of the train whereby said shipment was made, that he 
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might in transit give his stock such attention as circum- 
stances might demand. Indorsed on this contract were 
the following provisions: “We, the undersigned persons 
in charge of the live stock mentioned in the within con- 
tract, in consideration of the free pass granted us by the 
Missouri Pacific Railway Company, and of the other cov- 
enants and agreements contained in said contract, in- 
cluding the rules and regulations at the head hereof 
and those printed on the back hereof, all which for the 
consideration aforesaid are hereby accepted by us and 
made a part of this, our contract, and all the terms and 
conditions of which we hereby agree to observe and be 
severally bound by, do hereby expressly agree that 
during the time we are in charge of said stock, and 
while we are on our return passage, we shall be deemed 
employes of said company for the purposes in said con- 
tract stated, and that we do agree to assume, and do 
hereby assume, all risks incident to such employment, 
and that said company shall in no case be liable to us for 
any injury or damages sustained by us during such time 
for which it would not be liable to its regular employes.” 
Notwithstanding the above quoted language the defend- 
ant in error was, for certain purposes, a passenger. His 
contractual right was to proceed upon the freight train 
upon which his cattle were being shipped. His duty 
was to care for his stock in transit, and his rights and 
privileges were limited by the necessity of traveling upon 
the aforesaid freight train and by the requirement that 
he must care for his stock. (Omaha é R. V. R. Co. v. Crow, 
47 Neb., 84.) It was not inconsistent with any under- 
taking or obligation of the defendant in error for him to 
stop at a lunch stand to obtain a necessary meal, as was 
done in this case with the approval of the conductor. 
The theory of the defendant in error, in support of which 
there was such evidence that we cannot ignore the action 
of the jury thereon, was that while the defendant in 
error was eating, the conductor, in a hurried and ex- 
cited manner, called out to him that he must immedi- 
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ately get on board the train or, if he did not, he would be 
left at Weeping Water and could not accompany his 
stock; that at once the defendant in error accordingly 
hurried to the train, which was moving, as the defendant 
in error thought, at a low rate of speed; that the part of 
the train which he reached was quite a distance ahead 
of the caboose; that by reason of the increase of the rate 
of speed of the train and the certainty that the caboose 
when it reached defendant in error would be moving 
quite rapidly, and because of the urgent directions of the 
conductor to get aboard at once, the defendant in error, 
that he might not lose his right of free transportation 
with his stock, was induced to climb the ladder on the 
side of the nearest freight car, but that by the slipping 
of the feet of the defendant in error he was thrown to 
the ground in such a way that the injury in his petition 
described was unavoidable. It is vigorously insisted 
that it was negligence, per sc, for the defendant in error 
to attempt to climb the side of a freight car moving as 
was the one he attempted to board. The evidence ad- 
duced by the plaintiff in error very strongly tended to 
show that it was a very hazardous undertaking for one 
who did not understand his business, as it was expressed, 
to attempt the performance of the feat indicated, and 
this proposition is now asserted and reasserted in argu- 
ment. We may therefore confidently assume that if the 
conductor urged the defendant in error to take this very 
course, the railroad company should not now be heard 
to assert that this was not negligence on the part of its 
conductor. It was testified by defendant in error that 
the train seemed to him to be moving at such a rate of 
speed that he could with safety to himself catch hold of 
the ladder and climb up the moving box car, and that he 
was impelled to do this by the peremptory directions 
given him by the conductor. It is evident from the ver- 
dict that these statements were accepted by the jury as 
truthful. While it has been held by this court that the 
acceptance of the right to ride upon the same train with 
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his stock free of charge for the purpose of giving such 
stock necessary attention, of necessity imposes upon the 
owner the incurring of such risks and inconveniences as 
result from such undertakings on his part, it has never 
been held that in other respects railroad companies as 
common carriers are exonerated from responsibilities 
with respect to this class of passengers. By an instruc- 
tion as favorable to the railroad company as could rea- 
sonably be asked the jury was told that ordinarily it is 
negligence for a passenger to attempt to board a mov- 
ing train and that it is not sufficient to rebut such pre- 
sumption of negligence to show that the trainmen ac- 
quiesced or directed him to make the attempt. 

It is complained by the railroad company in connection 
with the above propositions that though the court in- 
structed the jury that to excuse such an act and free the 
plaintiff from the charge of contributory negligence 
there must be a coercion of circumstances which did not 
leave the passenger in the free and untrammeled pos- 
session of his faculties, and that the mere fact that un- 
less he so boarded the train it would proceed without 
him was not sufficient to justify making the attempt, 
nevertheless the jury found against the railroad com- 
pany, whereby it is evident that this instruction was 
disregarded. It has already been noted that the defend- 
ant in error was ignorant of the danger attendant upon 
an attempt by an unskilled person to board a freight car 
moving at the rate at which the one he attempted to 
board was moving and that this danger was one well 
known to railroad men. Moreover, the evidence, ac- 
cepted by the jury as true, established the fact that not- 
withstanding’ these conditions the conductor directed 
the defendant in error to make the hazardous experiment, 
which he did make with very disastrous results to him- 
self. There was evidence on behalf of plaintiff in error 
that the conductor did not direct the defendant in error 
to attempt to climb upon the freight car, but that it was 
a brakeman who informed the defendant in error that 
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the train was moving and that he must not longer remain 
at the lunch stand. It was evidently with reference to 
the theory of plaintiff in error that whatever directions 
the defendant in error received were from a brakeman 
and not from the conductor, that there was embodied in 
the above instruction the proposition that to rebut the 
presumption of contributory negligence it was not suffi- 
cient to show that the trainmen acquiesced or directed 
defendant in error to make the attempt to board the 
moving freight car. As to the proposition that as a 
justification of this attempt there must be a ecercion of 
circumstances which does not leave the passenger in the 
free and untrammeled possession of his faculties, it is 
probable that the court meant merely what would have 
been expressed if instead of “faculties” the word “judg- 
ment,” or some equivalent term, had been employed. 
While this word was not happily chosen, we cannot be- 
lieve that it was misleading to the prejudice of plaintiff 
in error. The coercion which tended naturally to induce 
the attempt to climb upon the moving freight car was not 
embraced in the instruction which it is insisted the jury 
ignored, for, aside from the enumerated acquiescence and 
direction of trainmen and the prospect that the train 
would leave the defendant in error if he failed to board 
the moving car, there was the authoritative command 
of the conductor to do what is now condemned. It is 
not impossible that to this authority ordinarily recog- 
nized there was superadded considerable weight by the 
provisions of the contract of shipment, among which was 
one that during the time defendant in error was in charge 
of his stock he should be deemed an employe of the rail- 
road company. It is not perceived why it must be as- 
sumed that the jury ignored the instruction under con- 
sideration by returning the verdict which it did in this 
case. Under the circumstances, by other instructions it 
was properly submitted to the jury to determine as a 
question of fact whether or not the defendant in error 
had been guilty of contributory negligence in yielding 
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obedience as he did to the command of the conductor. 
‘We have not overlooked the fact that by the conditions 
of the contract of shipment it was provided that the 
shipper assumed all risks incident to his being an em- 
ploye and that the company could be held liable only 
for such injuries or damages as it would as to a regular 
employe. In Chicago, R. I. & P. R. Co. v. Witty, 32 Neb., 
275, it was held that a common carrier of live stock can- 
not by contract with a shipper relieve itself, either in 
whole or in part, from liability or loss resulting from its 
negligence. The liability in that case was with refer- 
ence to the freight transported; but we can see no reason 
why the principle is not applicable to an incidental 
right,—that of being transported safely while caring for 
stock in transit. In so far as the shipper is required to 
assume risks incidental to taking care of his stock he of 
necessity waives his right to be treated as an ordinary 
passenger, but this waiver ought never to be extended 
to negligence on the part of the company to perform its 
duties proper under the circumstances as a common car- 
rier. The judgment of the district court is 


AFFIRMED. 


Pat RILEY V. HERMAN LIDTKE. 
FILepD SEPTEMBER 16, 1896. No. 6805. 


1. usband and Wife: SERVICES oF WIFE. The services which are dus 
to the husband from his wife, and for the loss of which he may 
recover, are such duties and services as reasonably devolve upon 
her by reason of the marriage relation. 


The performance of laundry work and sewing for 
others than her own family are not duties which devolve upon the 
wife by reason of the marriage relation. 


: NEGLIGENCE: DAMAGES: RECOVERY BY HusBAND. If 
through the negligence of another the wife be injured and thereby 
rendered unable to perform her household duties, and her husband 
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is put to expense in having these duties performed by another, he 
may recover such necessary expense from the parties inflicting the 
injury. 


: Earnings acquired by the wife as a 
laundress and seamstress for others than her family do not 
belong to the husband, but are the sole and separate property of 
the wife, and in a suit by the husband for the loss of services of 
his wife such earnings cannot be considered in estimating his 
damages. 


Error from the district court of Saunders county. 
Tried below before WHEELER, J. 


Clark & Allen, for plaintiff in error. 
Frank Dean and W. D. Guttery, contra. 


RaGAan, C. 


Herman Lidtke sued Pat Riley in the district court of 
Saunders county for damages. Lidtke alleged in his peti- 
tion that on the 14th of March, 1890, while his wife was 
driving south in a carriage upon a public highway in 
said county, at a place where it was practicable, from the 
nature of the ground, for the driver of a carriage to turn 
to the right of the beaten track, she met Riley driving 
north on the highway in a carriage, and that he negli- 
gently neglected to turn his team to the right of the 
center of the road and the center of the beaten track 
thereof; the carriages of the two parties collided and his, 
Lidtke’s, wife was thrown from her carriage, perma- 
nently injured, and by reason of the injuries had become 
an incurable invalid and unable to perform her work and 
dutieS as a wife, whereby he had been deprived of her 
services and companionship and put to great expense for 
her medical treatment, nursing, and medicines, to his 
damage. Lidtke had a verdict and judgment, to reverse 
which Riley has prosecuted here a petition in error. 

On the trial to the jury Lidtke’s wife, against the ob- 
jection of Riley, was permitted to testify as follows: _ 
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Q. What was your occupation prior to the time of the 
injury, aside from housekeeping? 

A. Making dresses. 

Q. What did you do with your earnings from that 
labor? 

A. I used them for my household. 

Q. Then your earnings were not kept apart from your 
husband; you made a common interest? 

A. No. 

Q. Do you mean to say that you and your husband 
kept everything in common for the general good of the 
family? 

A. Yes, sir. 

Q. About what were your annual earnings from that 
source, Mrs. Lidtke, or say your weekly earnings? 

A. Outside of the household, about $3 a week. 

Mrs. Lidtke was also permitted, over the objection of 
Riley, to testify that prior to her injury she had been in 
the habit of doing laundry work for other families than 
her own, by which labor she earned about $1 per week, 
and that her earnings from this source were also applied 
to the support of her family. 

Section 4, chapter 53, Compiled Statutes, provides: 
“Any married woman may carry on trade or business and 
perform any labor or services on her sole and separate 
account; and the earnings of any married woman from 
her trade, business, labor, or services shall be her sole 
and separate property, and may be used and invested by 
her in her own name.” Lidtke’s claim for damages in 
this action is based upon his contention that he had, 
through the injury of his wife, been deprived of her serv- 
ices and companionship and been put to expense in fur- 
nishing her nursing and medical treatment. By virtue 
of the provisions of the statute just quoted Lidtke was 
not entitled to what his wife earned as laundress or seam- 
stress. By virtue of the marital relation a husband is 
entitled to such ordinary household services as his wife 
may render, and if, through the negligence of another, 
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the wife be injured and thereby unable to perform her 
household duties, and her husband is put to expense in 
having these duties performed by another, he may re- 
cover such necessary expense from the party inflicting 
the injury. But by virtue of the statute quoted above 
a husband is not entitled to what his wife may earn as 
a seamstress or laundress. The earnings of Mrs. Lidtke 
derived from those services were her sole and separate 
property, and the court erred in permitting this evidence, 
as it left the jury at liberty to take into consideration 
the amount of such earnings in fixing the damages the 
husband had sustained. By admitting this evidence the 
court, in effect, told the jury that the earnings received 
by Mrs. Lidtke as a seamstress or laundress belonged to 
her husband. The statute quoted above does not deprive 
the husband of his right of action for the loss of the serv- 
ices of his wife, but such services do not include sewing 
and washing for other than the husband’s family. The 
services which are due to the husband from his wife, and 
for the loss of which he may recover, are such duties and 
services as reasonably devolve upon her by reason of the 
marriage relation. (Omaha & R. V. R. Co. v. Chollette, 41 
Neb., 578.) The fact that Mrs. Lidtke, prior to her injury, 
had been accustomed to apply her earnings as a seam- 
stress and laundress towards the support of her and her 
husband’s family—that is, that she had been accustomed 
to give such earnings to her husband—did not make the 
evidence competent. To do laundry work and sewing 
for others than her own family was not a duty which was 
owing to her husband by reason of the marriage relation, 
and she might at any time cease to perform such labors 
without neglecting her duties as a wife. Had she been 
uninjured and continued to do laundry work and the 
work of a seamstress, she was under no legal obligation 
to continue to apply the earnings from those sources 
towards the support of her husband and family. The 
law presumes that a wife performs the duties and ren- 
ders the services towards her family which grow out of 
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the marriage relation, and that she will continue to do 
so, but because a wife at one time gives to her husband 
for the support of the family the earnings which she de- 
rives from the performance of duties outside of those 
devolving upon her by reason of the marriage relation, 
the presumption cannot, therefore, be indulged that she 
will continue to do so. For the error of the court in ad- 
mitting the evidence quoted above, this judgment is re- 
versed and the cause remanded. 


REVERSED AND REMANDED. 


WILLIAM CAMPBELL V. FARMERS & MERCHANTS BANK 
OF ELK CREEK, NEBRASKA. 


FILED SEPTEMBER 16, 1896. No. 6791. 


1. Review: TIME TO FILE PETITION IN ERROR. To invest this court 
with jurisdiction to review on error a judgment of the district 
court, a petition in error must be filed with the clerk of this court 
within one year after the date of the rendition of the judgment 
sought to be reversed. 


2. Appeal and Error. An appeal does not lie to the supreme court from 
the judgment of a district court rendered in an action purely legal 
in its nature. This court can only review such judgment ina 
proceeding in error. 


3. Corporations: REORGANIZATION: CORPORATE DEBTs. The purchase 
of part of the assets of a copartnership or corporation by a new 
corporation, organized by the members of the old corporation or 
copartnership, does not raise a conclusive presumption against the 
new corporation that by its purchase it assumed or became liable 
for the debts of the old corporation or copartnership, notwithstand- 
ing the fact that the new corporation engaged in and continued to 
carry on the business in which the old corporation or copartner- 
ship had been engaged. Such facts at most raise a rebuttable pre- 
sumption that the new corporation assumed the liabilities of the 
old corporation or copartnership. (Reed Brothers Co. v. First Nat. 
Bank of Weeping Water, 46 Neb., 168.) 


4. Partnership. A partnership is a distinct entity, having its own prop- 
erty, debts, and credits, and, for the purposes for which it was or- 
ganized, it is a person, and as such is recognized by the law. 
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5. 


: PREFERRING CREDITORS. A copartnership, even though in 
failing circumstances, has the right to pay a part of its creditors 
in full to the exclusion of others, provided such payments are made 
with an honest purpose. 


6. Fraud. In this state the question of fraudulent intent is always a 
question of fact and not a question of law. (Compiled Statutes, 
ch. 32, sec. 20.) 


7. Partnership: Lianr“ity FoR DEBTS: EVIDENCE. Evidence examined, 
and held to sustain the finding of the district court that the defend- 
ant in error had not assumed the liabilities of a copartnership, a 
part of whose assets it had purchased. 


ERRoR from the district court of Johnson county. 
Tried below before BusH, J. 


The opinion contains a statement of the case. 


J. H. Broady and W. H. Kelligar, for plaintiff in error: 


The transfer is void because it assumed to be a prefer- 
ence of creditors of the old bank, which was made solvent 
by the transaction, as subsequent events demonstrated. 
(State v. Commercial State Bank, 28 Neb., 677; Lyons v. 
Perry Stove Mfg. Co., 24 S. W. Rep. [Tex.] 16; Sawyer v. 
Hoag, 17 Wall. [U. S.], 610; Hibernian Ins. Co. v. St. Louis 
& New Orleans Transportation Co., 13 Fed. Rep., 516; Ing- 
wersen v. Lidgcombe, 42 Neb., 740; Tillson v. Downing, 45 
Neb., 549.) 

For,the purposes of plaintiff’s case the new bank is the 
old bank and the identity is complete, and a right to re- 
cover at law obtains. (City Nat. Bank of Poughkeepsie v. 
Phelps, 97 N. Y., 44; Hans v. Hachange Bank, 79 Mo., 182; 
Hughes v. School District, T2 Mo., 643; Metropolitan Nat. 
Bank v. Claggett, 141 U. 8., 520; Michigan Insurance Bank 
v. Eldred, 143 U.8., 2938; Reed v. First Nat. Bank of Weep- 
ing Water, 46 Neb., 168.) 

If the identity was not preserved, the taking of the 
assets of the old bank by the new bank rendered the lat- 
ter liable to the creditors of the old bank, and, therefore, 
liable to plaintiff. (Continental Nat. Bank v. National Bank 
of Commonacealth, 50 N. Y., 575; Blair v. Wait, 69 N. Y., 118; 
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1 Beach, Equity Jurisprudence, secs. 284, 286; Jansen v. - 
Williams, 37 Neb., 869.) 


J. Hall Hitcheock and H. W. Thomas, contra: 


A cashier cannot pay his private debts out of the funds 
of the bank. The law will not permit an agent’s private 
interest to come between his principal and himself. (West 
St. Louis Savings Bank v. Shawnee County Bank, 5 Otto [U. 
S.], 557; Lee v. Smith, 84 Mo., 304.) 

Bank officers cannot bind the bank by an unlawful act, 
nor outside the line of business of the bank. Like other 
agents, a bank cashier must act within the scope of his 
authority, to bind his principal, unless his acts are rati- 
fied, and it cannot be claimed that the unlawful acts of 
the cashier were ever ratified in this case, as all the tes- 
timony shows that no other person connected with the 
bank knew anything about the transaction until long 
after the bank was closed. (Kennedy v. Otoe County Nat. 
Bank, 7 Neb., 59; Merchants Bank v. Rudolf, 5 Neb., 527; 
Rich v. State Nat. Bank, 7 Neb., 201; Miller v. McIntyre, 6 
Pet. [U. S.], 61; United States v. Dunn, 6 Pet. [U. 8.], 51; 
Bank of Metropolis v. Jones, 8 Pet. [U. S.], 12; First Nat. 
Bank v. Ocean Nat. Bank, 60 N. Y., 291; Franklin Bank v. 
Steward, 37 Me., 519; Washington, Bank v. Lewis, 22 Pick. 
[Mass.], 24; Harper v. Calhoun, 7 How. [Miss.], 203; 
Wyman v. Hallowell, 14 Mass., 58"; Lloyd v. West Branch 
Bank, 15 Pa. St., 172; Merchants Bank v. State Bank, 10 
Wall. [U. S.], 675; Bank Commissioners v. Bank of Buffalo, 
6 Paige Ch. [N. Y.], 497.) 


RaGawn, C. 
In the district court of Johnson county William Gamp- 
bell sued the Farmers & Merchants Bank of Elk Creek, 
Nebraska. Campbell in his petition alleged for a first 
éause of action that the defendant was a banking corpo- 
ration, organized under the laws of the state, doing busi- 
ness at Elk Creek, Nebraska; that it was the successor 
of the Bank of Elk Creek, at that place; that on the 20th 
14 


146 NEBRASKA REPORTS. [Vou. 49 


Campbell v. Farmers & Merchants Bank of Elk Creek. 


of December, 1890, he deposited $3,000 with the Bank of 
Elk Creek, for which that institution issued to him a cer- 
tificate of deposit; that on the 28th of April, 1892, the 
Farmers & Merchants Bank was organized as the suc- 
cessor of the Bank of Elk Creek; that said last named 
bank then ceased to do business and the Farmers & Mer- 
chants Bank began business as its successor; that on the 
said 28th of April, 1892, the Farmers & Merchants Bank 
took and converted to its own use in its banking business 
the resources of the Bank of Elk Creek; that on the 20th 
of December, 1892, the Farmers & Merchants Bank took 
up the certificate of deposit which had been issued by the 
Bank of Elk Creek and issued to plaintiff two others in 
its place; that at the time of the conversion of the assets 
of the Bank of Elk Creek the Farmers & Merchants Bank 
assumed the liabilities of said Bank of Elk Creek, and 
that the Farmers & Merchants Bank was indebted to it 
for the amount called for by said two certificates. Fora 
second cause of action the petition of Campbell, in ad- 
dition to the averments already stated, claimed a judg- 
ment against the bank for the sum of $1,000 and interest 
on a certificate of deposit issued on the 3d of April, 1892, 
by the Bank of Elk Creek to Campbell’s wife, and by her 
assigned to him. <A jury was waived and the issues tried 
to the court, which found in favor of Campbell and 
against the bank on the first cause of action, and against 
Campbell and in favor of the bank on the second cause of 
action. To reverse the judgment dismissing his second 
cause of action Campbell has prosecuted to this court a 
petition in error and the Farmers & Merchants Bank is 
here only as defendant in error. 

“1. The transcript of tte proceedings in the court below 
was filed in this court within six months after the date of 
the rendition of the judgments, but the bank has never 
filed in this court a petition in error. This court, then, 
is without jurisdiction to review on error the judgment 
pronounced against the bank. (Code of Civil Procedure, 
sec. 592; Wistedt v. Beckman, 37 Neb., 499.) But counsel 
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for the bank seem to be of opinion that this is an equity 
proceeding and insist, as the transcript of the proceed- 
ings had below was filed here within six months after 
the date of the rendition of the judgment complained of, 
that the supreme court can review the judgment on ap- 
peal. But we think the proceeding is one purely legal in 
its nature, and which calls for the exercise of none of the 
equity powers of the court. Campbell by his action seeks 
an ordinary money judgment against the new bank, be- 
cause, as he alleges, that bank was the successor of the 
Bank of Elk Creek, the original debtor—that is, that the 
Bank of Elk Creek had merely changed its name without 
destroying its identity; and on the further ground that 
the new bank had assumed the obligations of the old one. 
We cannot, therefore, disturb the judgment rendered by 
the district court in favor of Campbell and against the 
Farmers & Merchants Bank on the first cause of action 
set out in Campbell’s petition. 

2. The argument made by Campbell for a reversal of 
the judgment of the district court pronounced against 
him is that the finding of the court on which such judg- 
ment was based is not supported by sufficient evidence. 
There is little, if any, material conflict in the evidence. 
It shows that from April, 1885, until April, 1892, one 
Russell and one Holmes were copartners; that they were 
engaged in conducting a banking business at Elk Creek, 
Nebraska; that such copartnership business was carried 
on under and by the name of the Bank of Elk Creek, 
hereinafter called the old bank; that while said copart- 
nership business continued the old bank issued the cer- 
tificate of deposit made the subject of this action; that 
some time in April, 1892, some fourteen gentlemen, a 
number of them being depositors of the old bank and one 
of them being Holmes, of the old copartnership, organ- 
ized the defendant in error, hereinafter called the new 
bank, a corporation for the purpose of conducting a bank- 
ing business at Elk Creek, Nebraska; that on the 28th 
of April, 1892, the stockholders of the new bank met in 
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the office of the old bank and certain negotiations then 
took place between the stockholders of the new bank and 
Holmes, representing the old bank, which resulted as fol- 
lows: 


The old bank sold to the new bank its furni- 


ture and fixtures at the price of.......... $1,292 22 
Cash in itS vaults...... 0. ce cece ewe eee 570 90 
Money on deposit in a bank at Lincoln...... 300 00 
Money on deposit in a bank at Omaha...... 7 97 
Overdrafts due it from its customers........ 1,993 40 
And notes belonging to it of the value of.... 11,802 71 


In consideration of this the new bank agreed to pay the 
following liabilities of the old bank: 


Deposits subject to check...........eeseeee $3,102 02 
Unremitted collections made.............. 3,000 00 
A claim in favor of a man named Bagley.... 2,224 00 
Overdrafts made by the old bank against its 
COTTESPONdENtS 2... sec c er cece ere cevene 1,637 80 
Outstanding certificates of deposit......... 5,536 38 


At the time this transfer or sale took place the old 
bank had notes on hand belonging to it ‘of the face value 
of $31,703.11. In other words, the new bank by the deal 
did not acquire all the property of the old bank, but it 
had notes remaining belonging to it of the face value of 
$20,403.40, after delivering to the new bank the assets 
transferred to it. The agreement of the new bank was 
to pay the deposits, the unremitted collections, the Bagley 
claim, and overdrafts unconditionally according to what 
the books showed they were, and to pay the certificates 
of deposit to the extent of $5,503.38 as they were pre- 
sented. The evidence further shows that the new bank 
made all the payments as it agreed; that it did not pay 
the certificate of deposit sued for by Campbell here be- 
cause at the time it was presented it had paid out and 
took up certificates of deposit due from the old bank 
more than it had promised to pay. The pleadings do not 
allege that this transfer was fraudulent, nor do the facts 
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stated in the pleadings, if proved, warrant such an infer- 
ence, and there is no evidence in the record but that the 
entire transaction between the old and the new bank was 
in good faith. The evidence sustains the finding of the 
court that the new bank did not assume and promise to 
pay the claim of Campbell sued for in this action; that 
the banking business conducted and carried on by the 
new bank after the 28th of April, 1892, was not a con- 
tinuation of the banking business of the old bank; that 
while the new bank began doing a banking business on 
the 28th of April, 1892, and conducted such business in 
the former banking house of the old bank, the new bank 
is not identical with the old one. 

But it is insisted on argument here that if the identity 
between the old and the new bank is not preserved, that 
the taking of the assets of the old bank by the new one 
rendered the new bank liable to the creditors of the old 
bank, and to sustain this contention we are cited, among 
other authorities, to Reed Brothers Co. v. First Nat. Bank of 
Weeping Water, 46 Neb., 168. That case holds: “Where 
a partnership engaged in a general mercantile business, 
in straitened and failing circumstances, incorporated, 
and the assets and business of the partnership were trans- 
ferred or assigned to the corporation and appropriated to 
its objects and purposes, the business of the partnership 
being continued by the corporation, the corporation was 
presumptively liable for the partnership debts.” But the 
facts in that case are not like the facts in the case at bar. 
Here the copartnership, the old bank, so far as the record 
shows, was not in straitened or failing circumstances, 
nor were all the assets of the old bank transferred to the 
new one, nor was the new bank in fact the old bank under 
a different name. Furthermore, if the facts in this rec- 
ord are sufficient to raise the presumption that the new 
bank, by taking what assets it did of the old one, assumed 
the payment of the debts of the old bank, then the answer 
is that such presumption is entirely overthrown by the 
evidence. The testimony is overwhelming and uncontra- 
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dicted that the new bank assumed of the liabilities of the 
old one those already stated, and no more. There are 
authorities which hold that where the stockholders of a 
corporation organize a new one and appropriate all the 
assets of the old corporation and continue its business, 
such acts afford conclusive evidence that the new corpo- 
ration by its conduct assumed the liabilities of the old 
one. Such are Hibernia Ins. Co. v. St. Louis & New Orleans 
Transportation Co., 13 Fed. Rep., 516; Brum v. Merchants 
Mutual Ins. Co. 16 Fed. Rep., 140; Slattery v. St. Louis & 
New Orleans Transportation Co. 4 S. W. Rep. [Mo.], 79. 
But we have not been cited to any authority, nor have 
we been able to find a case which holds that the purchase 
of part of the assets of a copartnership or corporation by 
a new corporation organized by the members of the old 
corporation or copartunership raises a conclusive presump- 
tion against the new corporation that by its purchase it 
assumed and became liable for the debts of the old cor- 
poration or copartnership, notwithstanding the fact that 
the new corporation engaged in and continued to carry 
on the business in which the old corporation or copart- 
nership had been engaged. 

Another argument is that the act of the old bank in 
transferring a part of its assets to the new one was void, 
because the effect of the transaction was to prefer and 
pay in full some of the creditors of the old bank. We are 
not aware of any law which denies to a copartnership 
the right to prefer its creditors, provided such preference 
is made and accepted in good faith and for a valuable 
consideration. A partnership is a distinct entity, having 
its own property, debts, and credits, and, for the purposes 
for which it was organized, it is a person, and as such is 
recognized by the law. (loop v. Herron, 15 Neb., 73.) And 
a copartnership, even though in failing circumstances, 
has the right to pay a part of its creditors in full to the 
exclusion of others, provided such payments are made 
with an honest purpose. (Dietrich v. Hutchinson, 20 Neb., 
52; Richards v. Leveille, 44 Neb., 38; tna Ins. Co. v. Bank 
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of Wilcox, 48 Neb., 544.) Another answer to this conten- 
tion is that the pleadings in this case do not attack this 
transfer as fraudulent in fact. In this state the question 
of fraudulent intent is always a question of fact and not a 
question of law, as has been many times decided. (Com- 
piled Statutes, ch. 32, sec. 20; Goldsmith v. Erickson, 48 
Neb., 48.) And had an issue been made that the transfer 
was fraudulent in fact, the evidence would not support a 
finding that the transfer from the old to the new bank 
was made with any sinister intent whatever. 

3. As already stated, the evidence disclosed that the 
new bank not only paic all the debts of the old one which 
it assumed, but that it paid out several thousand dollars 
to the creditors of the old bank which it did not assume; 
and a final argument is that the new bank, by making 
these payments, lulled Campbell into a feeling of se- 
curity until the new bank had suspended payment, and 
that, therefore, the new bank is now estopped to deny its 
liability. But the answer to this is that the record does 
not disclose that Campbell or his assignor neglected to 
present the certificate of deposit to the new bank prior to 
the time it was presented because of the fact that he was 
aware that the new bank was paying the debts of the old 
one; nor is any such an issue as this made in the plead- 
ings in this case; and finally, the evidence discloses be- 
yond all controversy that the cashier of the new bank 
betrayed his trust and, without the knowledge, consent, 
or authority of the new bank or its directory, made pay- 
ments on the debts of the old bank in excess of the 
amount assumed by the new one, out of the assets and 
moneys of the new bank. The judgment of the district 
court is right and is 

AFFIRMED. 
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HOMB FIRE INSURANCE COMPANY OF OMAHA V. JOACHIM 
BREDEHOFT. 


Fitep SEPTEMBER 16,1896. No. 6727. 


1. Compromise and Settlement: AcTIons: BAR: FRAUD. Where a cred- 
itor accepts from his debtor a part of an unliquidated demand 
against him in full settlement and compromise thereof, such act is 
a defense and bar to an action by the creditor against the debtor 
for the original demand, unless it be pleaded and proved that the 
settlement was procured by fraud, mistake, or duress. 


2. : : : . The burden of showing that a settle- 
ment was procured by fraud is on the party alleging it. 


: EvipENcE. Evidence examined, and 
held insufficient to sustain the finding of the jury that the compro- 
mise and settlement pleaded by the plaintiff in error in bar to the 
action was procured by fraud. 


3. 


Error from the district court of Otoe county. Tried 
below before CHAPMAN, J. 


Jacob Fawcett and Greene & Breckenridge, for plaintiff in 
error. 


E. F. Warren and John C. Watson, contra. 


RaGAn, C. 


In the district court of Otoe county Joachim Brede- 
hoft recovered a judgment against the Home Fire In- 
surance Company of Omaha, Nebraska, on an ordinary 
fire insurance policy, to reverse which judgment the in- 
surance company prosecutes to this court a petition in 
error. 

Of the arguments made by plaintiff in error for a re- 
versal of this judgment we notice only one, namely, the 
sufficiency of the evidence to sustain the verdict of the 
jury. To the action of Bredehoft the insurance company 
interposed three defenses: (1) That Bredehoft had rep- 
resented and warranted to the insurance company at 


«© 


VoL. 49] SEPTEMBER TERM, 1896. 153 


Home Fire Ins. Co. of Omaha v. Bredehoft. 


the time he obtained the policy in suit that he was the 
owner in fee-simple of the real estate on which the insured 
building stood and the owner of the household and 
kitchen furniture; that these representations were false; 
that at the time of making them the title to said real 
estate was held by Bredehoft’s wife, as was also the title 
to the household goods; (2) that at the time Bredehoft 
made application for and received the insurance policy 
made the subject of this suit all the property covered by 
the policy in suit was already insured in the name of 
Bredehoft’s wife by the Continental Insurance Company; 
(8) that the insurance company and Bredehoft, before 
the bringing of this suit, had settled and compromised 
the differences existing between them by the insurance 
company paying Bredehoft the sum of $200, the full 
amount of his insurance on household goods, in full set- 
tlement of all his claims against the insurance company 
under the policy in suit; that he had accepted and re- 
tained said sum in compromise and settlement of his 
claims against the insurance company under the policy 
sued on. To the third defense Bredehoft replied that 
the $200 received by him were for his loss on the insured 
personal property, and that if the insurance company had 
receipts or releases exonerating it from liability to pay 
the loss sustained upon the dwelling house, such receipts 
and releases were procured by fraud and fraudulent con- 
cealment on the part of the insurance company and re- 
ceived by him, Bredehoft, in ignorance of the terms of 
such release. We pass no opinion whatever upon the 
merits of the first two of said defenses interposed by the 
insurance company to this action, nor upon the suffi- 
ciency of the evidence to sustain the finding made by the 
jury so far as those two defenses are concerned. 

Our inquiry is limited to the questions whether the evi- 
dence sustains the finding of the jury (1) that no compro- 
mise and settlement were made as pleaded by the insur- 
ance company between it and Bredehoft; (2) and whether 
such compromise and settlement, if made, were obtained 
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by mistake, fraud, or deceit practiced by the insurance 
company or someone representing it. The evidence in 
the record is uncontradicted that the insurance company 
paid to Bredehoft $200, and that he signed and delivered 
to it a receipt reciting that he had received said sum of 
money in full of all his claims against the insurance com- 
pany under the policy in suit, and that he has hitherto 
retained said sum of money and never at any time offered 
to return it, or any part of it, to the insurance company. 
“The money was paid to Bredehoft by means of a draft 
drawn to his order. Attached to the draft was a receipt 
which recited that the draft, when paid, “will be in full 
satisfaction of all claims and demands upon said com- 
pany for loss and damage by fire * * * to property, 
consisting of household goods and frame dwelling.” 
Bredehoft indorsed this draft and at the same time 
signed his name to the receipt attached thereto, and re- 
ceived the money for which the draft called. On the 
same date he signed another receipt, which recited that 
the sum of money received by him was in full satisfaction 
of all claims against the insurance company for loss and 
damage by fire to his household goods and frame dwell- 
ing. He also signed another written paper, which re- 
cited that he had received the $200 from the Home Fire 
Insurance Company in full of the damage done to his 
household goods. This paper also recited that the farm 
and the insured building thereon belonged to his wife 
and had been by her mortgaged to the Lombard Invest- 
ment Company, and a policy of insurance taken out in 
the Continental Insurance Company in his wife’s name 
covering both the house on the land and the household 
goods, and that his taking out insurance on this same 
property in the Home Fire Insurance Company was an 
oversight on his part and that none of the property in- 
sured by him in the Home Fire Insurance Company was 
his, except the household goods, and‘that the Home Fire 
Insurance Company was not liable for loss on the build- 
ing on the real estate and that he made no claim against 
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it for the loss on the dwelling house. About the same 
time Bredehoft and his wife signed another paper, and 
swore to it before a justice of the peace, in which it was 
recited that the personal property was that of Joachim 
Bredehoft and not the property of the wife. Bredehoft 
also testified that he was a German and could not read 
nor write the English language. He also testified that 
he did not “understand” at the time he received this $200 
from the insurance company that he was settling his 
claims against the Home Fire Insurance Company for 
the loss of the dwelling-house. He admitted the signing 
of the receipts and papers alluded to above, and further 
stated that he did not know whether these receipts and 
papers of settlement were read over to him at the time 
he signed them or not. On the other hand, the evidence 
is very strong to the point that all these papers were 
correctly read over to Bredehoft and their contents and 
meaning explained to him before he signed them and re- 
ceived the money. But the important thing to be borne 
in mind is that it nowhere appears in the evidence that 
these papers and terms of settlement were not read over 
and explained to Bredehoft before he signed them and 
received the money, nor is it claimed or pretended that 
they were misread to him. If there was any evidence in 
the record that these papers and receipts of settlement 
and compromise were wrongfully read over and ex- 
plained to Bredehoft and he was misled thereby, then we 
have not the slightest doubt but that the evidence would 
sustain the finding of the jury. - 

In Slade v. Swedeburg Elevator Co., 39 Neb., 600, it was 
held: “A compromise of honest differences, whereby a less 
sum than that claimed has been paid and accepted in full 
of plaintiff’s claim, bars the right of plaintiff to insist 
upon a recovery of the amount originally claimed by 
him.” And in Treat v. Price, 47 Neb., 875, it was said: 
“The rule that when a certain sum is due from one to 
another, the payment of a lesser sum is no discharge as 
to the remainder, notwithstanding an agreement to that 
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effect is founded upon the fact that the later agreement 
is without consideration.” It was further held in that 
case: “Such rule does not apply where the amount due is 
disputed or unliquidated.” In the case at bar the insur- 
ance company refused to pay any part of the loss, alleg- 
ing as an excuse therefor that Bredehoft had represented 
and warranted to it, and thereby induced it to issue its 
policy, that he was the owner in fee-simple of the real 
estate and the owner of the household goods insured; 
that such representations were false; and that at the 
time of obtaining the policy from the Home Fire Insur- 
ance Company the property which it insured was already 
insured, and that by the terms of its contract of insurance 
its policy was void by reason of the existence, without 
its knowledge or consent, of the former insurance. 
' Bredehoft, on the other hand, was claiming the entire 
insurance on the dwelling-house and the household fur-. 
niture. Here, then, was a dispute existing between these 
parties. It may be that the reasons alleged by the insur- 
.ance company as a reason for its not paying the policy, 
if true, would not have afforded it a legal defense to 
Bredehoft’s action. But the record justifies us in saying 
that these reasons were put forward by the insurance 
company in good faith. _In other words, a difference of 
opinion existed between these parties as to whether any- 
thing was due from one to the other, the insurance com- 
pany claiming that it was not liable for anything under 
the policy, and this claim was not a mere pretext conjured 
up by the insurance company for the purpose of com- 
pelling a settlement or compromise. The claim of Brede- 
hoft was settled and compromised by the insurance com- 
pany paying the loss on the household goods and 
Bredehoft waiving his right of action against the insur- 
ance company for the loss sustained on the building. The 
evidence does not show that this settlement or compro- 
mise was procured -by fraud, by mistake, or by undue 
influence. It does not show that at the time Bredehoft 
received this money and signed the settlement papers 
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they were not read over and explained to him, nor does it 
show that they were wrongfully read or wrongfully ex- 
plained to him. The evidence, therefore, does not sustain 
the finding of the jury that no compromise and settle- 
ment as pleaded by the insurance company were made, 
if the jury made such finding, nor does the evidence sas- 
tain the finding of the jury that the compromise and set- 
tlement pleaded and proved were procured by fraud, 
deceit, mistake, or misrepresentation of any kind. The 
verdict lacks evidence to sustain it. The judgment of 
the district court is reversed and the cause remanded. 


REVERSED AND REMANDED. 


JAMES THOMPSON V. JOHN THOMPSON ET AL. 
FILED SEPTEMBER 16,1896. No. 6850. 


1. Wills: ExEcUTION: SUBSCRIBING WITNESSES. Section 127, chapter 23, 
Compiled Statutes, construed, and held (1) not to require the words 
composing the name of an illiterate testator to be written at the 
end of his will, either by himself or by some person by his direc- 
tion; (2) if the testator, being of sound mind and with the inten- 
tion of making a will, voluntarily made a mark, cross (X), or other 
character, which he intended and adopted as and for his signature, 
it satisfied the statute as to signing; (3) not to require the wit- 
nesses to a will to subscribe it at the express request of the 
testator. ; 


2. Trial: SPECIAL INTERROGATORIES: FAILURE OF FOREMAN TO SIGN 
ANSWERS: OBJECTIONS: REview. Where special interrogatories are 
submitted to a jury, and by it answered and returned into court 
with their general verdict, and received and recorded therewith 
without objection, it is too late afterwards to insist that the court 
erred in receiving and recording the special interrogatories be- 
cause not signed by the foreman of the jury. 


3. Wills: TESTAMENTARY CAPACITY: UNDUE INFLUENCE. Evidence ex- 
amined, and held to sustain the finding of the jury that the testator 
at the date of the execution of the will was of sound mind, and, 
that he was not induced to execute the will by an undue influence 
which controlled his volition and destroyed his free agency. 
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Error from the district court of Lancaster county. 
Tried below before T1BBETs, J. 


The facts are stated by the commissioner. 


Samuel J. Tuttle, for plaintiff in error: 


The will was not properly executed. (Greenough ». 
Greenough, 11 Pa. St., 489; Barr v. Graybill, 13 Pa. St., 
396; Waite v. Frisbie, 47 N. W. Rep. [Minn.], 1069.) 

The will was not attested as required by statute. 
(Swift v. Wiley, 1 B. Mon. [Ky.], 114; Jn ve Downie’s Will, 
42 Wis., 66; Jarman, Wills, 207, note 7; Hall v. Hall, 17 
Pick. [Mass.], 373.) 

References as to questions of testamentary capacity 
and undue influence: 1 Jarman, Wills, 68, note c; Buttin 
v. Barry, 1 Curt. [Eng.], 614; Harvey v. Sul.ens, 46 Mo., 
147; Tyler v. Gardiner, 35 N. Y., 559. 

The failure of the foreman of the jury to sign the an- 
swers to the special interrogatories makes the judgment 
erroneous. (Code of Civil Procedure, secs. 291, 292; Sage 
v. Brown, 34 Ind., 464; Doom v. Walker, 15 Neb., 339.) 


Sawyer, Snell & Frost, contra: 


Plaintiff in error having failed to object to the receiv- 
ing of the general verdict and special findings at the time 
they were returned by the jury, cannot now object that 
they were not properly authenticated. (Vater v. Lewis, 
36 Ind., 288; McHlfresh v. Guard, 32 Ind., 414.) 

The will was properly signed, attested, and witnessed. 
(Vernon v. Kirk, 30 Pa. St., 222; Beach, Wills, sec. 28; 
Schouler, Wills [2d ed.], secs. 303, 306, 347; Will of Susan 
Jenkins, 43 Wis., 610; Everhart v. Everhart, 34 Fed. Rep., 
85; Jackson v. Jackson, 39 N. Y., 159; Allaire v. Allaire, 
8 Vroom [N. J. Law], 312; Jn re Lewis, 7 N. W. Rep. 
[Wis.], 884; McCurdy v. Weall, 7 Atl. Rep. [N. J], 566; 
Tappen v. Davidson, 27 N. J. Eq., 459; Inve Nelson’s Will, 
36 N. E. Rep. [N. Y.], 3.) 
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RAGAN, C. 


This is a proceeding in error to reverse a judgment of 
the district court of Lancaster county affirming a judg- 
ment of the county court of said county admitting to pro- 
bate a paper purporting to be the Jast will and testament 
of John Thompson, Sr. The concluding portion of the 
will in controversy is in words and figures as follows: 


“In testimony whereof, I hereunto set my hand and 
seal, and publish and declare this to be my last will 
and testament, in the presence of the witnesses named 
below, this 19th day of December, in the year of our Lord 


eighteen hundred and eighty-eight. sf 


“JOHN THOMPSON, SR. x 
niark. 


“Signed, sealed, published, and declared by the said 
John Thompson, Sr., as and for his last will and testa- 
ment in the presence of us, who, in his presence and at 
his request, have subscribed our names as witnesses 
hereto. This will is written with a typewriter upon two 
sheets of paper. A. J. SAWYER. 

“A. L. Frost.” 


It appears from the evidence that the Hon. A. J. Saw- 
yer at the date of the execution of the will in controversy 
was a practicing attorney at law, having an office in the 
city of Lincoln; that on the date of the will the testator 
came to Mr. Sawyer’s office and informed him that he 
wished to make his will, wished Mr. Sawyer to draw it, 
and explained to him what he wished it to contain; that 
thereupon Mr. Sawyer dictated the will to a stenogra- 
pher, and after it had been printed upon a typewriter 
he read the will over to the testator. It further appears 
from the evidence that the testator was illiterate and 
unable to sign his name, and someone, presumably Mr. 
Sawyer, wrote the words “John Thompson, Sr., his 
mark.” The testator then took hold of the pen-holder, 
Mr. Sawyer also having hold of it, and made the charac- 


160 NEBRASKA REPORTS. [Vou. 49 


Thompson v. Thompson. 


ter or cross (x) between the words “his” and “mark,” and 
in the testator’s presence and in the presence of each 
other Mr. Sawyer and A. L. Frost subscribed the will as 
witnesses. Section 127, chapter 23, Compiled Statutes, 
provides: “No will made within this state, except such 
nuncupative wills as are mentioned in the following sec- 
tion, shall be effectual to pass any estate, whether real or 
personal, nor to charge, or in any way affect the same, 
unless it be in writing and signed by the testator, or by 
some person in his presence and by his express direction, 
and attested and subscribed in the presence of the tes- 
tator by two or more competent witnesses; and if the 
witnesses are competent at the time of attesting the exe- 
cution of the will their subsequent incompetency, from 
whatever cause it may arise, shall not prevent the pro- 
bate and allowance of the will, if it be otherwise satis- 
factorily proved.” 

1. The first argument relied on here for a reversal of 
this judgment is that the testator by making “his mark” 
did not sign the will within the meaning of the statute 
just quoted; or, to express it differently, that a testator 
cannot sign his will by merely making “his mark.” To 
sustain this contention we are cited to Greenough v. 
Greenough, 11 Pa. St., 489, Asay v. Hoover, 5 Pa. St., 21, 
and Grabill v. Barr, 5 Pa. St., 441. If it can be said that 
these cases are authority for the contention of counsel, 
is is sufficient to say that they have been expressly over- 
ruled by the supreme court of Pennsylvania in Vernon v. 
Kirk, 30 Pa. St., 222. But so far as we have been able to 
examine the authorities, they are all to the effect that a 
testator who is, by reason of illiteracy, unable to write 
his name may make a valid will by signing it with a mark 
OF Cross. 

In Jarman, Wills [6th Am. ed.], p. 125, it is said: 
“Where a testator is unable to write, from ignorance, per- 
haps a mark is to be preferred to a signature by the hand 
of another, as being the more usual mode of execution by 
illiterate persons; .for in regard to this and all other par- 
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ticulars the prudent course is to make the execution of 
the will conform as much as possible to the testator’s or- 
dinary mode of executing instruments.” To the same 
effect see Beach, Wills, sec. 28. 

In Schouler, Wills [2d ed.], sec. 308, it is said: “To 
write out one’s own name in full is doubtless the safest 
course, as well as the most natural; for such compliance 
best indicates a rational mind, free will, and physical 
power at the date of execution. But, undoubtedly, the 
making of his mark by the testator will satisfy the stat- 
ute; and that, too, as various cases rule, notwithstanding 
he was able to write at the time. Thus has it been held 
in cases arising under the statute of frauds; and those 
decisions apply equally to the statute of Victoria, which 
is expressed in language almost identical, as also to most 
American Codes. Other modes of signature are permit- 
ted besides. Accordingly the will has been upheld where 
the testator made a mark, with his hand guided or not 
guided by dnother; or where the testator wrote only his 
initials; or where his full signature was effected by the 
aid of another person, who guided his hand; or where he 
stamped his name; or where only the Christian name 
was signed; provided that in all such cases the testator’s 
knowledge and free consent and completed testamentary 
purpose accompany the act, which here is an act of sig- 
nature by himself.” 

“If an illiterate but intelligent testator makes cross 
strokes with his pen upon the paper the act of signature 
is his own; and so, too, where the hand of a testator who 
is physically unable to subscribe without assistance is 
guided by another. Wherever, in truth, the act is the 
testator’s own act, animo testandi, though with the assist- 
ance of another, it is not necessary to prove any express 
request for assistance on his part. And under any cir- 
cumstances, a testator signs his will where he makes the 
physical effort and performs the act, even though his 
hand be steadied or guided by another, if something is 
produced upon the paper sufficient to identify his signa- 

15 
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ture, and his own purpose to sign accompanied the action, 
while he was assisted and not controlled.” (Schouler, 
Wills [2d ed.], sec. 306.). 

Construing a statute of Wisconsin almost identical 
with ours quoted above, the supreme court of that state 
held: “If the testator’s name is, in his presence and by 
his express direction, signed to the will by another per- 
son, or if the testator affixes his mark thereto, that is 
a sufficient sign.” (Will of Susan Jenkins, 43 Wis., 610.) 

‘Construing a statute of Massachusetts similar to the 
Nebraska statute quoted above, the supreme court of that 
state held: “Affixing a cross by a testator to his will as 
and for his signature is a sufficient signing.” (Nickerson 
v. Buck, 12 Cush. [Mass.], 332.) 

2. Another argument is that the judgment is wrong 
because the evidence does not show who wrote the words 
“John Thompson, Sr., his mark,” at the end of the will. 
But the statute is not to be so construed as to require the 
words composing the name of the illiterate testator to be 
written at the end of the will, either by himself or some 
other person by his direction; nor is it absolutely essen- 
tial to the validity of the will of an illiterate testator that 
the words composing his name should be written at the 
end of the will. If the testator, being of sound mind and 
with the intention of making a will, voluntarily made a 
mark, cross, or other character which he intended and 
adopted as and for his signature, it satisfied the statute. 
The words, “John Thompson, Sr., his x mark,” found at 
the end of the will under consideration meant and were 
intended only to mean that the cross or character was 
John Thompson, Sr.’s, signature. The pronoun “his” be- 
ing the old form, for which we have substituted the apos- 
trophe and the letter “s,” so that the expression “John 
Thompson, Sr., his x mark,” is the equivalent of “this 
mark (x), or this cross (x), is John Thompson’s signature.” 

3. Again, it is argued that the judgment must be reversed 
because the evidence does not show that the witnesses to 
the will subscribed it at the request of the testator. The 
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answer to this argument is that no such requirement is 
found in the statute. An analysis of the statute discloses 
that, aside from nuncupative wills, a will to be effectual 
to pass an estate must be in writing; must be signed by 
the testator, or be signed by some person in his presence 
and by his express direction; must be attested and sub- 
scribed in the presence of the testator by two or more 
competent witnesses. The will under consideration was 
executed in exact conformity to the statute. 

4. A fourth argument is that the evidence does not sup 
port the finding made by the jury in the district court, 
that the testator, at the date of the execution of the will 
was of sound mind, and that he was not induced to exe- 
cute the will by an undue influence which controlled his 
volition and destroyed his free agency. On the contrary, 
we are of opinion that the evidence sustains the finding 
of the jury. It appears, indeed, that the testator was an 
old man, somewhat weak, perhaps, bot in body and 
mind, but it is very doubtful if the evidence in this record 
would sustain a special finding that at the time he exe- 
cuted the will he was of unsound mind, or that he was 
induced to execute the will by any undue influence what- 
ever. 

5. In the district court the jury, in addition to a gen- 
eral verdict, was required by the trial court to answer 
certain special interrogatories. These they answered 
and returned into court with their general verdict, but 
the special interrogatories were not signed by the fore- 
man of the jury. It is now insisted that the court erred 
in rendering judgment because the answers to the special 
interrogatories were not signed by the foreman of the 
jury. There are two answers to this argument. In the 
first place, there is entire harmony between the general 
verdict and the special interrogatories, and if the court 
erred in receiving the special interrogatories, unsigned as 
they were by the foreman of the jury, it was error without 
prejudice; and in the second place, the general verdict 
and the special interrogatories were returned into court 
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by the jury and received and recorded without any objec- 
tion or protest from any one. If the plaintiff in error 
desired to object to the receipt and recording of the 
special interrogatories as returned by the jury because 
they were not signed by the foreman, he should have 
made the objection to the trial court at the coming in of 
the verdict. It was too late to make it afterwards. The 
judgment of the district court is right and is in all things 


AFFIRMED. 


JOHN G. SMITH V. FRANKLIN COUNTY. 
FILED SEPTEMBER 16,1896. No. 6660. 


Sheriffs’ Fees: MILEAGE. For conveying insane patients to the hospital 
a sheriff is entitled to mileage at the rate of five cents per mile, 
and not at the rate of ten cents per mile. Porter v. Merrick County, 
42 Neb., 397, followed. 


Error from the district court of Franklin county. 
Tried below before BEALL, J. 


A. H. Byrum, for plaintiff in error. 
H. Whitmore, contra. 


RaGan, C. 


This record presents a single question, namely: To 
what fees or mileage is a sheriff entitled for conveying 
insane patients to the hospital? This court has passed 
upon the question since the case at bar was tried, and 
held: “For conveying insane patients to the hospital a 
sheriff is entitled to mileage at the rate of five cents per 
mile, and not at the rate of ten cents per mile.” (See 
Porter v. Merrick County, 42 Neb., 397.) This was the view 
taken of the law by the district court in the case under 


consideration, and its judgment is 
AFFIRMED. 
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LANCASTER COUNTY BANK, APPELLEE, V. JOHN J. GIL- 
LILAN ET AL., APPELLANTS. 


FILED SEPTEMBER 16, 1896. No. 6628. 


1. Bill of Exceptions: SUBMISSION TO ADVERSE Party. A proposed bill 
of exceptions is not submitted to the adverse party or his attorney 
of record, within the meaning of the statute, by leaving it at the 
office of the attorney in his absence. 


2. Voluntary Assignments: RIGHTS oF ASSIGNEE. Except as author- 
ized by statute, the assignee under a voluntary assignment for the 
benefit of creditors may not assert rights beyond those which the 
assignor might assert in the absence of the assignment, the as- 
signee, except as otherwise provided, representing the assignor and 
not the creditors. 


: CHATTEL MortTGaAGEs. Therefore, the holder of an 
unrecorded chattel mortgage from the assignor has a right to the 
mortgaged property superior to that of the assignee, unless the 
case is one where the statute expressly confers upon the assignee 
the powers of a creditor. 


APPEAL from the district court of Lancaster county. 
Heard below before HALL, J. 


The facts and issues are stated by the commissioner. 


R. J. Greene, for appellants Gillilan and Lee & Becker: 


A voluntary assignment creates a trust for the benefit 
of the creditors, and the assignee is clothed with power 
which could not be exercised by the assignor. The as- 
signee took the property discharged of any claim of the 
appellee, and the appellants Lee & Becker, who bought 
the property from the assignee, are entitled thereto as 
against the claim of the appellee. (Commercial Nat. Bank 
v. Nebraska State Bank, 33 Neb., 305; Lininger v. Raymond, 
12 Neb., 170; Smith v. Jones, 18 Neb., 481; Bingham v. 
Jordan, 1 Allen [Mass.], 373; Travis v. Bishop, 13 Met. 
[Mass.], 304; Denny v. Lincoln, 13 Met. [Mass.], 200; Briggs 
v. Parkman, 2 Met. [Mass.], 258; Hanes v. Tiffany, 25 O. 
St. 552; Lindemann v. Ingham, 36 O. St., 10; Gibson v. 
Warden, 14 Wall. [U. S.], 244; Stewart v. Platt, 101 U.S., 
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731; Kilbourne v. Fay, 29 O. St., 264; Becker v. Anderson, 
11 Neb., 498; Earle v. Burch, 21 Neb., 709; Conway v. St. 
Joseph Iron Co., 33 Neb., 455; Houk v. Condon, 40 O. St., 
569; Sayre v. Hewes, 32 N. J. Eq., 652; Brothers v. Mundell, 
60 Tex., 240.) 


R.D. Stearns, for appellant Houtz: 


Where, by statute, a prior unrecorded mortgage is 
made absolutely void as against a subsequent bona fide 
mortgage, the latter takes priority over the former, 
though neither of them is recorded. (Bank of Farington v. 
Ellis, 30 Minn., 270; De Coursey v. Collins, 21 N. J. Eq,, 
357; Coster v. Bank of Georgia, 24 Ala., 37.) 

One claiming under an unrecorded chattel mortgage 
has the burden of proving that a subsequent mortgagee, 
claiming under a mortgage duly recorded, had notice of 
the existence of the unrecorded prior mortgage when the 
subsequent mortgage was executed. (Kelly v. Shepherd, 
4 8. E. Rep. [Ga.], 880; Sunpson v. Harris, 31 Pac. Rep. 
[Nev.], 1009; Karst v. Gane, 32 N. E. Rep. [N. Y.], 1073; 
Gandy v. Dewey, 28 Neb., 175.) 

A chattel mortgage executed even a day before a volun- 
tary assignment for the benefit of creditors, to one who is 
ignorant of an intent to make such assignment, is valid. 
(Van Patten v. Burr, TN. W. Rep. [Ia.], 522; Bierbower v. 
Polk, 17 Neb., 268; Sweetser v. Camp, 29 N. W. Rep. 
[Mich.], 507.) 


Walter J. Lamb, for appellee: 


Neither the assignee nor the creditors of the assignor 
are creditors within the recording acts. Our recording 
acts as relating to creditors do not refer to general cred- 
itors at large, but only to creditors who have judgments 
‘and specific liens on the property by levy. (Ransom v. 
Schmela, 18 Neb., 77; Farmers & Merchants Bank v, Ar 
thony, 39 Neb., 343; Brothers v. Mundell, 60 Tex., 240; 
Grace v. Wade, 45 Tex., 527; Jones v. Graham, 77 N. Y., 628; 
Stewart v. Beale, 7 Hun [N. Y.], 411.) 
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The assignee under a voluntary assignment is not a 
purchaser, mortgagee, or creditor. A chattel mortgage 
not filed is in afl respects valid as against the assignee 
under a voluntary assignment. (Burrell, Assignments, 
sec. 891; Bishop, Insolvent Debtors, sec. 292; Frow v. 
Downman, 11 Ala., 880; Grangers Life Ins. Co. v. Kampers, 
73 Ala., 325; Kirk v. Roberts, 31 Pac. Rep. [Cal.], 620; Hin- 
stein v. Shouse, 5 So. Rep. [Fla.], 380; Seay v. Bank of Rome, 
66 Ga., 615; Fouche v. Brower, 74 Ga., 251; Willis v. Hen- 
derson, 4 Scam. [Ill.], 13; Meycr v. Evans, 66 Ia., 179; Rum- 
sey v. Town, 20 Fed. Rep., 560; Sandwich Mfg. Co. v. Wright, 
22 Wed. Rep., 632; Hairgrove v. Millington, 8 Kan., 480; 
Bridgeford v. Barbour, 80 Ky., 529; Billings v. Collins, 44 
Me., 271; Deering v. Cobb, 74 Me., 332; Taylor v. Taylor, 
74 Me., 582; Chacc v. Chapin, 1380 Mass., 128; Hathaway v. 
Fall River Bank, 131 Mass., 14; Clark v. Flint, 22 Pick. 
[Mass.], 231; Pierson v. Manning, 2 Mich., 453; Lentz v. 
Flint &€ P. M. R. Co., 53 Mich., 444; Flower vr. Cornish, 25 
Minn., 473; Gayden v. Tufts, 10 So. Rep. [Miss.], 53; Hein- 
richs v. Woods, 7 Mo. App., 236; Jacobi v. Jacobi, 14 8. W. 
Rep. [Mo.], 787; Hach v. Hill, 14 S. W. Rep. [Mo.], 740; 
Drew v. Drum, 44 Mo. App., 25; Shaw v. Glen, 837 N. J. Bq., 
32; Ailton v. Boyd, 22 Atl. Rep. [N. J.], 1078; Millhiser v. 
Hrdman, 98 N. Car., 292; Van Husen v. Radcliff, 17 N. Y., 
580; Jones v. Graham, T7 N. Y., 628; Kitchen v. Lowery, — 
27 N. E. Rep. [N. Y.], 357; Helms v. Gilroy, 26 Pac. Rep. 
[Ore.], 851; Gammons v. Holman, 11 Ore, 284; Knowles v. 
Lord, 4 Whart. [Pa.]; 499; Mellon’s Appeal, 32 Pa. St., 121; 
Hawks v. Pritzlaff, 7 N. W. Rep. [Wis.], 303; Baumbach v. 
Miller, 30 N. W. Rep. [Wis.], 850; Kloeckner v. Bergstrom, 
80 N. W. Rep. [Wis.], 118; Keller v. Smalley, 63 Tex., 512; 
Stewart v. Platt, 101 U.8., 731.) 

Under the general assignment law of Nebraska the 
assignee stands in the place of the assignor, and has no 
rights against secured creditors beyond those of his as- 
signor, except, perhaps, those specially given by statute. 
(Housel v. Cremer, 13 Neb., 298; Norton v. Pilger, 30 Neb., 
860; Salladin v. Mitchell, 42 Neb., 861.) 
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References as to when the assignee may recover under 
the statute: Brown v. Farmers & Merchants Bank, 36 Neb., 
434; Rumsey v. Town, 20 Fed. Rep., 560; ‘Kitchen v. Lowery, 
27 N. E. Rep. [N. Y.], 357; Travis v. Bishop, 18 Met. 
[Mass.], 304; Chace v. Chapin, 180 Mass., 128; Jewett v. 
Tucker, 189 Mass., 566; Clark v. Flint, 22 Pick. [Mass.], 
2381. 


IRVINE, C. 


With the submission of this case on its merits there is 
also submitted a motion to quash the bill of exceptions. 
It seems from the record that on the 16th of September, 
1893, and within the time fixed for submitting the bill of 
exceptions, a draft thereof was left at the office of the 
appellee’s attorney, but not delivered to the attorney him- 
self. It would also seem that the proposed bill of excep- 
tions did not come into the actual possession of the attor- 
ney until after the expiration of the time allowed; and 
it was by him returned, with an objection that it had not 
been served within time. When the matter was submit- 
ted to the trial judge he indorsed on the bill the follow- 
ing: “If service of a bill of exceptions at the usual place 
.of business of the attorney of a party to a suit be suffi- 
cient service under section 311 of the Code, then the 
within bill was presented in time. If such service be not 
sufficient under said section, then within bill was not 
presented within eighty days from adjournment of court 
sine die. Question is reserved for decision of supreme 
court.” At the same time, however, the judge made the 
following order: “The within is all the evidence offered 
and given by both parties upon the trial of this cause, 
and on the application of the defendant herein this bill of 
exceptions is allowed by me and ordered to be made a 
part of the record in this case, subject to the decision of 
the supreme court upon question whether served in time.” 
One argument advanced in support of the motion to 
quash is that the order allowing the bill, being con- 
ditional, does not amount to a settlement of the bill. We 
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think, however, that it should be treated as if it were 
unconditional. There is no provision in our law whereby 
a district judge may certify a question to the supreme 
court for decision. He must decide all matters properly 
presented, and the jurisdiction of this court is to review 
such decisions, and not to pass upon ‘controverted ques- 
tions in the first instance. Every decision of the district 
court is made “subject to the decision of the supreme 
court,” if the parties desire and take proper steps to pur- 
sue their remedy. Where a district judge is in doubt as 
to his authority to settle a bill of exceptions, it is gener- 
ally proper for him to allow it, so that if a review is de- 
sired it may be had speedily on motion, and without re- 
sort to an independent action, as is necessary in case of a 
refusal. We therefore treat the judge’s order as one al- 
lowing the bill, and his certificate as a finding of the 
facts. 

Section 311 of the Code provides, among other things, 
that the party excepting shall reduce his exceptions to 
writing “and submit the same to the adverse party or his 
attorney of record for examination and amendment if de- 
sired.” The question is therefore presented whether leav- 
ing the proposed bill at the office of the attorney of record 
is a “submission” thereof to such attorney within the 
meaning of the statute. The question is a new one in 
this court, and our attention has not been directed to any 
adjudications elsewhere under similar statutes. It has 
been several times said that the object of the statute in 
requiring a submission to the adverse party or his attor- 
ney is to obtain an accurate bill. (Uhling v. Schellenberg, 
12 Neb., 609; Howard v. Lamaster, 13 Neb., 221.) In Fitz- 
gerald v. Brandt, 36 Neb., 683, there were several appellees, 
whose interests were diverse. The proposed bill of ex- 
ceptions was left at the office of the attorneys for one ap- 
pellee, and the others were notified that the bill had been 
left there for their examination and would so remain for 
the time allowed by law. It was held that this was not a 
submission’ within the statute. A summons may be 
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served by leaving a copy thereof at the usual place of resi- 
dence of the defendant, and there are other cases where 
service may be made otherwise than by delivery person- 
ally to the party to be served; but such substituted serv- 
ice is valid only because made so by statute, and there 
can be no doubt that, in the absence of a statute to the 
contrary, service upon a person means personal service, 
and nothing else. This statute provides that the pro- 
posed bill may be submitted to the adverse party or his 
attorney of record, but provides for no other manner of 
service. As has been said, the object of the requirement 
is to obtain an accurate bill, by giving to the adverse 
party an opportunity to examine the proposed bill and 
suggest amendments. The statute permits only ten days 
for this purpose. Practicing attorneys cannot always be 
in their offices, and to hold that a proposed bill is prop- 
erly submitted by leaving it at the office of the attorney 
during his absence might frequently operate to deprive 
him of the opportunity of examination and suggesting 
amendments. There is no provision by which this period 
of ten days may be extended. On the other hand, the stat- 
ute allows the party proposing the bill fifteen days from 
the rising of court in which to submit the bill. (Code, sec. 
311; First Nat. Bank v. Burtictt, 8 Neb., 319.) This time 
may be extended by the court to forty days from the ad- 
journment of the term, and, upon showing of diligence, 
the judge may extend the time for another period of forty 
days. - It would seem, therefore, as if it were the inten- 
tion of the legislature to allow to the appellant or plaint- 
iff in error ample time to properly submit the bill, and to 
require prompt action by the adverse party upon its sub- 
mmission. An inability to submit the bill to the adverse 
party or his attorney, on account of absence of the latter, 
the party proposing the bill having been diligent, would 
undoubtedly be good cause for extending the time, and 
the rights of both parties would thereby be saved; 
whereas giving the statute such a construction as would 
be required to sustain this bill would in many cases de- 
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prive a party, successful in the district court, of his right 
to suggest amendments. Opposing the construction we 
have indicated is the fact that contingencies may arise 
where it becomes impossible to submit the bill within the 
longest period allowed by statute if personal service is 
required. The adverse party may be a non-resident. His 
attorney of record may be absent for a very extended 
period. Such contingencies are, however, so remote that 
the legislature has evidently failed to provide therefor, 
and they are so remote that the court, in order to meet 
them, should not adopt a construction of the statute 
which would be disastrous to the rights of the parties 
under situations frequently arising. The motion to quash 
the bill is sustained. ; 

The action was by the Lancaster County Bank against 
John J. Gillilan, W. G. Houtz, G. M. Lee, C. F. Becker, 
and Theodore Horn. Gillilan was the assignee of Horn 
under a voluntary assignment for creditors. The Lancas- 
ter County Bank held a note, secured by a chattel mort- 
gage, executed by Horn prior to the assignment. Houtz’ 
held a subsequent mortgage on the same property. Lee 
and Becker were purchasers of a portion of the property 
from the assignee. The action was to foreclose the 
bank’s mortgage. The mortgage of Houtz was executed 
more than a year after the mortgage to the bank, but was 
recorded before the bank’s mortgage. The court, in re- 
sponse to the issues joined, found that Houtz’s mort- 
gage had been executed and filed for record by Horn of 
his own motion, purporting to secure a debt many times 
greater than the amount actually due, and that it was 
executed for the purpose of hindering and delaying the 
plaintiff in the collection of its debt. The bill of excep- 
tions having been quashed, we must accept this finding as 
conclusive and as justifying the decree of the court_an- 
nulling Houtz’s mortgage as against the plaintiff. Other 
findings were that the mortgage to the bank was made 
August 19, 1890, in good faith and for the purpose of se- 
curing a bona fide debt; that it was not filed for record 
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until October 30, 1891. On the same day, but several 
hours later, Horn’s assignment was executed and filed. 
It was further found that the sale by the assignee to Lee 
and Becker was made long after the filing of plaintiff’s 
mortgage, and the pleadings admit that Lee and Becker 
had actual notice of the mortgage at the time of their pur- 
chase. Gillilan and Lee and Becker claim the property 
on the ground that the mortgage not having been filed 
for record until after the assignment was made, the as- 
signee, and consequently his vendee, have a superior 
right. The question is therefore presented whether, un- 
der section 14, chapter 32, Compiled Statutes, an unre- 
corded mortgage, if made in good faith, is valid as against 
the assignee under a voluntary assignment for creditors. 
Section 14 is as follows: “Every mortgage or conveyance 
intended to operate as a mortgage of goods and chattels 
hereafter made, which shall not be accompanied by an 
immediate delivery and be followed by an actual and 
continued change of possession of the things mortgaged, 
shall be absolutely void as against the creditor of the 
mortgager, and as against subsequent purchasers and 
mortgagers in good faith, unless the mortgage, or a true 
copy thereof, shall be filed in the office of the county clerk 
of the county where the mortgager executing the same 
resides, or in case he is a non-resident of the state, then in 
the office of the clerk of the county where the property 
mortgaged may be at the time of executing such mort- 
' gage, and such clerk shall indorse on such instrument or 
copy the time of receiving the same, and shall keep the 
same in his office for the inspection of all persons; and 
such mortgage or instrument may be so filed, although 
not acknowledged, and shall be valid as if the same were 
fully spread at large upon the records of the county.” 
That such mortgage is valid as between the parties 
thereto is not open to doubt. (Becker v. Anderson, 11 Neb., 
493; Sanford v. Munford, 31 Neb., 792.) The statute makes 
such unrecorded mortgage void only against the creditors 
of the mortgagor and against subsequent purchasers and 
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mortgagees in good faith. It is not contended that the 
assignee is a subsequent purchaser or mortgagee in good 
faith; but it is contended that the assignee so far repre- 
sents creditors that he may assert their rights under the 
statute. Were the question one of first impression, the 
writer would be very strongly of the opinion that the as- 
signment being for the benefit of creditors, it should be 
construed as placing at the disposition of creditors all 
property which could in any manner be subjected to the 
payment of their claims; and that for the purpose of so 
applying assets the assignee should be treated as the rep- 
resentative of creditors and authorized to assert all their 
rights. It must, however, be conceded that at the time 
of the passage of our present assignment law, in 1883, it 
was the generally established doctrine that a voluntary 
assignee is the representative, not of creditors, but of the 
assignor; that he takes the property of the assignee sub- 
ject to all equities existing against it; and that he can 
assert, in the absence of statutory authority, no other or 
greater rights than the assignor might himself have as- 
serted if the assignment had not been made. A review 
of the cases would not be sufficiently profitable to justify 
the expansion of the opinion which would be necessary 
for that purpose. Many of them are cited in the briefs. 
The authorities are not entirely uniform; but where the 
courts have held that an assignee is entitled to property as 
against a mortgage good between the parties, the reason 
has usually been found in some particular language of 
acts with relation to the execution or recording of mort- 
gages. Thus, in Massachusetts it was held that an unre- 
corded chattel mortgage of property, the possession of 
which had not been delivered to the mortgagee, was not 
valid against the assignee in insolvency of the mortgagor; 
but this was under a statute providing that such mort- 
gages “shall not be valid against any person other than 
the parties thereto.” (Bingham v. Jordan, 83 Mass., 373.) 
It needs no argument to point out the distinction between 
a statute declaring unrecorded mortgages void as against 
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all persons except parties thereto, and one declaring them 
void merely as against creditors and subsequent purchas- 
ers and mortgagees in good faith. Still, under a statute 
similar to that of Massachusetts, the supreme court of 
Rhode Island held that an assignee in insolvency was not 
a “person other than the parties” to the mortgage within 
the meaning of the statute, and that the mortgage pre- 
vailed as against the right of the assignee. (Wilson v. 
Esten, 14 R. I., 621.) Aside from such exceptional cases 
as those to which we have alluded, the decisions have 
been quite uniform that the assignee takes only the rights 
of the assignor, and in the absence of statutory authority 
can assert no greater rights. This was the rule under the 
last federal bankruptcy act. (Stewart v. Platt, 101 U. S., 
731.) We begin, then, with the proposition that at the 
time our assignment law was adopted the almost uniform 
rule was in favor of the mortgagee as against the as- 
signee. The language of our assignment law is partly 
taken from the last federal bankruptcy act, and in other 
respects it is largely modelled upon assignment laws of 
other states. It is necessary to presume, therefore, that 
the legislature, in adopting the act, had in view the con- 
struction placed by courts of other jurisdictions upon 
similar acts. The legislature must also be presumed to 
have had in view the decisions of this court on the general 
subject. In 1877 there had been passed “An act relating 
to voluntary assignments for the benefit of creditors, and 
to assignees therein named, and the settlement of their 
accounts.” (Session Laws, 1877, p. 24.) 

In Lininger v. Raymond, 12 Neb., 167, goods had been 
attached in the hands of an assignee by creditors who 
justified the attachment on the ground that the assign- 
ment was fraudulent. Four days prior to the assignment 
the assignor had delivered promissory notes to a creditor 
in payment of a debt much less than the face of the notes. 
The court held that this did not invalidate the assign- 
ment. Discussing the question, it was said: “The as- 
signee is a trustee for the creditors. Under such an as- 
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signment he may sue for and recover any money or prop- 
erty belonging to the trust estate, no matter where the 
same may be.” This language was used arguendo, the 
position of the court being that although the turning over 
of notes to the creditor prior to the assignment may have 
been open to attack, the assignee might make the attack 
and it would not avoid the assignment. The question be- 
ing as to the validity of the assignment, this expression 
was clearly obiter, and was in no sense an adjudication 
that the assignee might maintain such an action. 

In Housel v. Cremer, 13 Neb., 298, a mortgagee replevied 
property from the assignee. The assignee claimed that 
. the mortgage was fraudulent. The court held distinctly 
that the assignee represented simply the assignor, and 
not his creditors, and that he could not defeat the mort- 
gage on the ground that it was fraudulent as to creditors. 
The question was there squarely involved and it was said 
by Laks, C. J.. commenting on the statement in LIaninger 
v. Raymond, supra, that the assignee is a trustee for the 
creditors: “That the very reverse of this is the correct 
Tule in the case of a voluntary assignment is shown by an 
almost unbroken line of decisions in the courts of this 
country, as well as of England. * * * Where an in- 
solvent makes a fraudulent transfer of property to de 
fraud his creditors, so as to deprive himself of the right to 
reclaim it, he cannot by a merely voluntary assignment 
give the assignee that right.” -This case was decided in 
1882 and was followed in 1883 by the passage of our pres- 
ent assignment law. Therefore, when the assignment 
law of 1883 was passed it had once been said by the court 
that the assignee is a trustee for creditors, and, in effect, 
that he might assert their rights; but this was an obiter 
dictum and had been expressly and very emphatically 
overruled in a case presenting the question. 

The true rule being thus established, the legislature 
within a year passed the present assignment law, and 
had it been the intention of the legislature to so change 
the law as to give effect to the rule in Lininger v. Raymond 
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and to abrogate the rule in Housel v. Cremer, apt language 
would certainly have been used for that purpose. It 
clearly was the intention of the legislature to in some re- 
spects modify the general doctrine as established by 
Housel v. Cremer. Thus, in section 30 of the assignment 
law (Compiled Statutes, ch. 6) it is provided that if the 
assignor shall have made any fraudulent conveyance of 
his property, or any conveyance of the same for his own 
benefit, the assignee shall, upon the direction in writing 
of a majority in number of the creditors, owning two- 
thirds in amount of all the claims proved against the 
estate, begin and maintain an action for the purpose of 
setting said conveyance aside; and in such action he shall — 
have all the rights and be entitled to all the remedies of 
a judgment creditor of the assignor. It was clearly not 
the intention then of the legislature to give the assignee a 
general power to assert the rights of creditors. By the 
express terms of the act he may only attack a fraudulent 
conveyance when authorized in writing by the required 
number of creditors. Again, by section 42, if a person, 
being insolvent or in contemplation of insolvency, within 
thirty days before the making of an assignment makes a 
sale, assignment, transfer, or other conveyance of any 
part of his property to one who has then reasonable cause 
to believe him insolvent, or in contemplation of insolv- 
ency, and that such sale or conveyance is made with a 
view to prevent the property from going to the assignee, 
such conveyance shall be void and the assignee may re- 
cover the property or the assets of the insolvent. Here, 
again, there is no general power to assert the rights of 
creditors; and a single class of conveyances merely is 
declared void in such a manner as to permit the assignee 
to attack them. So, too, by section 43, if a person, being 
insolvent, or in contemplation of insolvency, within thirty 
days before the making of an assignment with a view to 
giving a preference procures any part of his property to 
be attached, sequestered, or seized on execution, or makes 
any payment, pledge, assignment, transfer, or convey- 
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ance, the person receiving the same having reasonable 
cause to believe the assignor insolvent, or in contempla- 
tion of insolvency, and that such conveyance is made in 
fraud of the law, tlhe same shall be void and the assignee 
may recover the property or its value. Here, again, is a 
single class of controversies opened up by statute to at- 
tack by the assignee. There are no other similar pro- 
visions; and having in view the generally established 
rule in other jurisdictions as to the capacity and power 
of the assignee, and the fact that this court had within a 
year, in the clearest terms, established in this state the 
rule that the assignee represents merely the assignor, and 
may not assert rights peculiar to creditors, we reach al- 
most the certainty of a mathematical demonstration that 
the legislature, by extending in three peculiar cases the 
powers of the assignee beyond those which the assignor 
possessed, did not intend to extend them generally, or to 
give to the assignor the rights of creditors, page in the 
cases specially provided. 

If doubt remained as to the legislative fatent: light is 
thrown upon it in another direction. Some of the few 
cases extending to assignees the authority generally to 
assert the rights of creditors do so upon the ground that 
from the time of the assignment the property is in custodia 
legis, and creditors are no longer in position to assert their 
rights on their own behalf. Unless, it is argued, and with 
some force, the assignee shall be permitted to assert for 
them what they can no longer assert for themselves, by 
reason of the assignor’s act, their remedy is lost. A 
somewhat similar position was taken by this court in a 
very different transaction in Union P. Rk. Co. v. Douglas 
County Bank, 42 Neb., 469. But by section 33 of the as- 
signment law, notwithstanding the assignment or the fact 
that a creditor has proved his claim, such creditor may 
pursue any remedy at law or in equity for the collection 
of his claim against the assignors or any of their estate or 
property. So that our assignment law does not in any- 
wise impair the rights of creditors to proceed on their 

16 
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own behalf, and the argument referred to is, under our 
law, entirely without force. 

A few cases other than those already cited seem to have 
some bearing on the question and should be considered. 
Thus, in Smith v. Jones, 18 Neb., 481, it was said that 
where a firm is insolvent its property is a trust fund for 
the benefit of its creditors; and further, that while in 
England assignments do not create a trust, in this coun- 
try it is generally held that a voluntary assignment for 
the benefit of creditors, if valid, is not a mere agency of 
the debtor, but creates trust relations; and that the as- 
signee can maintain an action to protect the trust estate. 
Two observations are to be made in regard to this case. 
In the first place, it involved a construction, not of the 
present assignment law, but of the assignment law of 
1877, the assignment in question having been made under 
the former act. It was decided after the passage of the 
present act, and therefore the legislature could not have 
been infiuenced, in passing the present act, by anything 
in that case. In the second place, the question involved 
was nothing like that here presented. The title to real 
estate had been taken in the name of one of two partners, 
but it had been purchased by partnership funds for part- 
nership purposes. It had been seized on attachment by 
an individual creditor of the partner in whose name the 
legal title stood, and the action was to enjoin the con- 
firmation of a sale made, to have the sale set aside and 
the property applied to the payment of firm debts; in 
other words, it was, in effect, an action to declare a trust 
in favor of the assignors, and thereby to enforce a right 
which they themselves would have had in the absence of 
the assignment. The decision did not extend to the as- 
signee any power peculiar to creditors and not possessed 
by the assignors themselves. In Commercial Nat. Bank v. 
Nebraska State Bank, 33 Neb., 292, the doctrine was again 
asserted that a voluntary assignment creates a trust for 
the benefit of creditors, and the language in Lininger v. 
Raymond, supra, to that effect was quoted with approval, 
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without notice of the fact that it had long before been 
distinctly overruled. The language was not particularly 
pertinent to the cause, because the right of the assignee 
was sustained, not on the ground that it was greater than 
the assignor’s right, but because of section 38 of the as- 
signment law, which gives the assignee power in his own 
name to sue for and recover all property which the as- 
. Signor could have claimed. So far, then, we have one 
distinct adjudication under the former law, that the as- 
signee may not assert a claim peculiar to creditors, and 
some obiter dicta intimating that he may, the conclusion in 
each of the latter cases being drawn from the premise 
that the assignment creates a trust. That process of 
scholastic reasoning whereby a name is attached to a 
particular act or transaction, and then the particular act 
is lost sight of and a deductive process pursued, based on 
a syllogism wherein the name selected fulfills the office of 
a middle term, is always more or less dangerous, and the 
error into which courts have been led by such a juggling 
with the term “trust” or “trust fund” admirably illus- 
trates the danger referred to. Such terms are too indefi- 
nite to be safely used in such a manner. 

In Brown v. Farmers & Merchants Banking Co., 36 Neb., 
434, it was said by Post, J., commenting on Housel v. 
Cremer, that “The proposition that the assignee represents 
the assignor only would not be strictly accurate as ap- 
plied to the assignment law of 1883.” But this was by no . 
means a declaration that the proposition is not true of 
the act of 1883 except where that act declares to the 
contrary. The right was there asserted under section 42, 
already referred to, and in cases within that section, as 
said in Brown v. Farmers & Merchants Banking Co., supra, 
the assignees’ rights are similar to those of a judgment 
creditor. They are similar because those sections make 
them so; and that was the effect of the decision. 

In Salladin v. Mitchell, 42 Neb., 859, it was again said 
by Post, J., that the conclusion of the court in favor of 
a right of set-off by a depositor in an insolvent bank 
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against a debt due to the bank was based on the rule that 
the assignee “succeeded to the rights of the insolvent 
banking company as they existed at the time of the as- 
signment, and no other or greater rights.” 

In Becker v. Anderson, 11 Neb., 498, it was held that 
where a chattel mortgage was void as against creditors, 
the mortgaged property became assets in the hands of an 
executor of the mortgagor. This case was based solely 
upon the authority of Kilbourne v. Keller, 29 O. St., 264. 
Ohio is one of the states which have held that an assignee 
represents creditors; but in Kilbourne v. Keller there was 
a very cogent dissenting opinion. In Becker v. Anderson 
the mortgagee was himself one of the executors, and the 
suit was by creditors, and it was not the executors who 
were attacking the mortgage. Therefore, it is not very 
clear how the question was considered involved in the case. 
That the case was not in all respects carefully considered 
is evident from the fact that in Marsh v. Burley, 13 Neb., 
261, an important point in Becker v. Anderson was ex- 
pressly overruled, the same judge writing the opinion in 
both cases, and saying in Marsh v. Burley that the state- 
ment in Becker v. Anderson had been made inadvertently. 
Becker v. Anderson was also decided prior to Housel v. 
Cremer, and if the conclusion in Becker v. Anderson is in 
conflict with that which we have reached, it is also in con- 
flict with Housel v. Cremer and was overruled by that case. 
But whether or not Becker v. Anderson is logically opposed 
to our conclusion we need not determine, because the 
question now before us is one of statutory construction. 
The object is to ascertain the intent of the legislature, and 
we base the construction given the statute on the prin- 
ciple that the legislature in enacting it did so in view of 
the construction which had then been placed by this court 
and others upon similar statutes. 

There are other cases in which language appears 
which, taken by itself, might seem to relate to the ques- 
tion; but the facts of the cases render the subjects 
treated so remote from this question that it would be 
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useless to refer to the cases. Our conclusion is that, ex- 
cept as authorized by the statute, the assignee may not 
assert rights beyond those which the assignor might have 
asserted. The judgment of the district cowt was in ac- 
cordance with this conclusion and it is therefore 


AFFIRMED. 


WILLIAM BARTRAM ET AL., APPELLANTS, V. A. J. SHHR- 
MAN, APPELLEE. 


FILED SEPTEMBER 16,1896. No. 5866, 


Conflicting Evidence: Revirw. This case presenting no questions ex- 
cept of fact determined by the trial court on conflicting evidence, 
the judgment of the district court is affirmed. 


APPEAL from the district court of Gage county. Heard 
below before HASTINGs, J. 


Griggs, Rinaker & Bibb, for appellants. 
Alfred Hazlett and Fulton Jack, contra, 


IRVINE, C. 


A former appeal in this case was dismissed for want 
of a final judgment. (Bartram v. Sherman, 46 Neb., 718.) 
Thereafter a final judgment was rendered dismissing the 
case in accordance with a general finding for defendant, 
and the appeal has been refiled. We can discover no 
questions presented by the record except questions of 
fact determined by the trial court on substantially con- 
flicting evidence. In accordance with the uniform hold- 
ing of this court, the judgment must therefore be af- 
firmed. : 

Perhaps a further statement is required in one particu- 
lar. The controversy depends largely on the location of 
a quarter-section corner. It is contended that the uncon- 
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tradicted testimony shows that the government monu- 
ment was located in accordance with the claims of 
plaintiff, and that this should control, although the gov- 
ernment survey resulting in its location was erroneous. 
It is true that the witnesses agree that a certain stone 
was found at the corner as the plaintiffs claim it is situ- 
ated, and that no stone was found at the point where the 
defendant claims the corner is situated. The stone re- 
ferred to was, however, of a different character than that 
described by the field notes of the government survey, 
and there was sufficient evidence from this, and also from 
its not being where the true monument should have been 
found, to sustain a finding that the stone was not a monu- 


ment. 
AFFIRMED, 


M. E. Herpert v. HENRY WORTENDYKE ET AL. 
Fitep SEPTEMBER 16,1896. No. 6759. 


1. Action Against Officer: Forum or JURISDICTION. Section 54 of the 
Code, providing that an action against a public officer, for an act 
done by him under color of his office, must be brought in the county 
where the cause, or some part thereof, arose, applies to actions 
against such persons begun after their terms of office have ceased 
and they have removed to another county. 


2. Objections to Jurisdiction: ANswEeR. Objections to the jurisdiction 
which do not arise upon the summons, the indorsement, or service 
thereof, or upon the face of the petition, may be raised by answer 
in connection with matter in bar. Hurlburt v. Palmer, 39 Neb., 158, 
followed. 


: AUTHORITY FOR APPEARANCE. The filing of a paper 
authorizing certain attorneys to appear for defendant and defend 
the action, after the filing of an answer pleading want of jurisdic- 
tion, does not waive such plea. 


4. Trover and Conversion: Non-APPEARANCE: DEFAULT: REVIEW. A 
verdict for defendants in an action of trover is contrary to law 
when such defendants have not appeared and their default has 
been entered. 
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Error from the district court of Lancaster county. 
Tried below before STRODE, J. 


John H. Ames and E. F. Pettis, for plaintiff in error. 
J.C. Johnston, contra. 


IRVINE, C. 


The plaintiff in error was plaintiff in the court below 
and the only attack he makes upon the judgment there 
in favor of the defendants is that it is contrary to the law 
and the evidence. The action was brought against Wor- 
tendyke, Spelts, Layne, and Irvine to recover damages 
for the conversion of certain chattels. Only Worten- 
dyke and Spelts answered. By their answer they allege 
that on a certain day said chattels being then in the law- 
ful possession of Layne, in Seward county, they were 
stolen by some person unknown; that Wortendyke was a 
justice of the peace for C precinct, Seward county, and 
that Spelts was a constable for said precinct. They then 
allege the making and filing before Wortendyke of a com- 
plaint under oath and the issuing by Wortendyke of a 
search warrant in pursuance thereof; that said warrant 
was delivered to Spelts, who took the chattels thereun- 
der, and that afterwards upon the order of Wortendyke 
he delivered said chattels to Layne; that neither of the 
said defendants took such chattels except while acting 
in his official capacity by virtue and under color of his 
office in Seward county, and that none of the acts com- 
plained of in plaintiff’s petition was done and performed 
in Lancaster county, and that the district court of Lan- 
caster county has no jurisdiction of the case. In addi- 
tion to these averments defendants justify their acts un- 
der the record pleaded, and generally deny the averments 
of the petition. The proof shows that the acts of Wor- 
tendyke and Spelts in the premises were, as pleaded by 
them, done under color of their offices, if not by virtue 
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thereof. Section 54 of the Code of Civil Procedure pro- 
vides: “Actions for the following causes must be brought 
in the county where the cause or some pitt thereof arose: 
* * * An action against a public officer for an act 
done by him in virtue or under color of his office, or for a 
neglect of his official duty,” etc. This case would seem 
clearly to fall within the statute quoted, and the whole 
transaction having occurred in Seward county the action 
should have been brought there. 

It is contended, however, that the proof shows that 
prior to the commencement of the action both Worten- 
dyke and Spelts had removed to Lancaster county; that 
the object of the statute is to protect public officers from 
actions brought elsewhere than where their official acts 
are performed; and that where the action is brought 
after they have ceased to be officers, it is not within the 
reason of the statute and may be maintained in the 
county of their residence. This doctrine receives some 
color from the case of Hopkins v. Haywood, 18 Wend. [N. 
Y.], 265, which is cited by the plaintiff in error. In that 
case an action was brought against a constable for not 
returning an execution. It was claimed that this was an 
action for a penalty or forfeiture within the meaning of 
a statute requiring such actions to be brought “in the 
county of which he was an officer.” The court first 
doubted whether this was an action for a penalty or for- 
feiture, and then quite clearly demonstrated that it was 
not. Another statute required actions against public 
officers for acts done by them by virtue of their offices to 
be brought in the county where the fact complained of 
happened; but the court held that this statute applied 
only to affirmative acts and not omissions, and was there- 
fore not applicable to the case. The court then proceeded 
to argue that under the New York law, if suit could not 
be brought in the county of the officer’s residence, he 
could not be sued at all, as he could not be reached by 
summons. This difficulty is not presented in this state, 
because by section 65 of our Code, where the action is 
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rightly brought in any county, a summons may be issued 
to any other county. The New York court seems to have 
based its conclusion largely upon the ground urged by 
the plaintiff in error, that when officers change their resi- 
dence and move into another county the reason of the 
statute “ceases to a great extent.” But by reason of sec- 
tion 65 of our Code affording a remedy which could not be 
had in New York, the reason of the New York court for 
holding the statute inapplicable here ceases altogether. 

It is further contended that the defendants waived 
their objection to the jurisdiction by pleading generally 
to the merits. It was held in Kane v. Union P. R. Co., 5 
Neb., 105, that the voluntary appearance and pleading to 
the merits by one sued for acts done under color of his 
office waives objections to the jurisdiction of the court. 
We may assume that that case correctly holds that sec- 
tion 54 of the Code relates to jurisdiction of the person 
and not to jurisdiction of the subject-matter, and that 
such an action is transitory in its character notwithstand- 
ing the section referred to; but so far as the case holds 
that pleading to the merits waives the question of juris- 
diction, it has been overruled by Hurlburt v. Palmer, 39 
Neb., 158. In that case the whole subject was very 
carefully considered and the elaborate discussion of au- 
thorities by Commissioner RYAN renders any further con- 
sideration here unnecessary. Hurlburt v. Palmer was 
followed and reaffirmed in Anheuser-Busch Brewing Asso- 
ciation v. Peterson, 41 Neb., 897. It is established by these 
cases, in accordance with the plain language of sections 
94 and 96 of the Code of Civil Procedure, that where a 
want of jurisdiction does not appear on the face of the 
record it may be pleaded by answer in connection with 
pleas in bar. Here the petition was one in trover, and 
the facts disclosing the want of jurisdiction did not ap- 
pear on the face of the record. About seven months after 
the answer was filed there was filed the following: “We 
hereby authorize Bush and Comstock to appear for us in 
the above entitled action as our attorneys and to take 
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charge of, manage, and defend the same in our behalf.” 
This was signed by Wortendyke and Spelts. It is con- 
tended that this waived the question of jurisdiction. It 
was not strictly an appearance but a power of attorney 
to make an appearance. But aside from that, if want of 
jurisdiction of the person may be averred by answer in 
connection with pleas at bar, it follows that one has the 
right at the same time to defend to the merits and to the 
jurisdiction, and we cannot see that this paper was any 
more a general appearance than appearing at the trial 
and defending to the merits. Jor the foregoing reasons 
we think the district court of Lancaster county was 
shown by the evidence to be without jurisdiction so far as 
Wortendyke and Spelts were concerned. The verdict and 
judgment were therefore sustained by the evidence in 
this respect, and comment on the merits of the case would 
be useless and perhaps prejudicial. 

The verdict and judgment were generally for all the 
defendants. As to Layne and Irvine, it was contrary to 
law. They made no appearance and their default had 
been entered. No issues were therefore presented en- 
titling them to a judgment. The plaintiff was on their 
default entitled to an assessment of damages and judg- 
ment against them. As to Layne and Irvine, the action 
was purely one in trover and not within the provisions of 
section 54, and the court therefore had jurisdiction in 
their case. The judgment as to Wortendyke and Spelts 
is affirmed, and as to Layne and Irvine it is reversed and 
the cause remanded for further proceedings. 


JUDGMENT ACCORDINGLY. 
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JOHN J. SCHOTT, APPELLANT, V. L. P. DOSH ET AL., 
APPELLEES. 


FILED SEPTEMBER 16, 1896. No. 6629. 


Deeds: QUITCLAIM DEEDS: REGISTRATION: QUIETING TITLE. The holder 
of a quitclaim deed, properly recorded, who purchases in good 
faith and without notice of a prior unrecorded conveyance, takes 
the title in preference to the grantee under such unrecorded con- 
veyance. 


APPEAL from the district court of Nuckolis county. 
Heard below before HASTINGS, J. 


See opinion for references to authorities. 
John H. Ames and F. I’. Pettis, for appellant. 
Montgomery & Hall, contra. 


IRVINE, C. 


This action was by Schott against L. P. Dosh, J. R. 
Dosh, and James K. O. Sherwood, to quiet title to land 
described as the west one-half of section 31, township 3 
north, of range 8 west, in Nuckolls county. The only 
defendant to answer, and the only one referred to in the 
decree, is Sherwood, and it is not necessary to consider 
any rights except those existing as between him and the 
plaintiff. It is conceded that a patent was issued convey- 
ing the land in controversy to George L. Bittenger. The 
plaintiff claims under a deed from Bittenger and wife to 
him, dated June 23, 1870. This deed was not, however, 
recorded until June 23, 1890, and was not even then enti- 
tled to record for want of a certificate of acknowledg- 
ment. Sherwood deraigns his title as follows: A quit- 
claim deed from Bittenger and wife to L. P. Dosh, dated 
August 22, 1882, recorded September 19, 1882. Warranty 
deed from L. P. Dosh and wife to J. R. Dosh, dated Oc- 
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tober 27, 1882, recorded November 20, 1882. Warranty 
deed from J. R. Dosh and wife to Sherwood, dated Janu- 
ary 13, 1883, recorded April 24, 1885. Subsidiary to the 
latter chain of conveyances are certain tax deeds, fol- 
lowed by conveyances to L. P. Dosh and Sherwood by the 
grantees named therein. While these tax deeds are ma- 
terial on the question of evidence hereinafter discussed, 
it is conceded that they are on their face void and may 
be excluded in tracing the title. On appropriate plead- 
ings, the answer of Sherwood praying for cross-relief, the 
court found generally in favor of Sherwood and entered 
a decree quieting title in him. From this the plaintiff 
appeals. ' 

The questions presented by the record are as follows: 
First—Does a quitclaim deed, properly recorded, in favor 
of one who purchases in good faith and without notice of 
a prior unrecorded conveyance, take precedence of such 
conveyance? Second—If so, does the evidence in this 
case sustain the finding of the trial court that Sherwood 
was such a bona fide purchaser without notice? Third— 
If the first question should be answered in the negative, 
are subsequent grantees under deeds of warranty subject 
to outstanding equities because of a remote quitclaim 
deed in their chain of title? On the authority of Snowden 
v. Tyler, 21 Neb., 199, the case might probably be solved 
in favor of the defendant on the last question, regardless 
of the others; but for several reasons we shall consider 
the first two stated. One reason is that while the first 
question has several times been brought to the attention 
of the court, the cases have always been complicated by 
facts which have rendered an authoritative decision im- 
possible, and the dicta which have been expressed have 
not served to remove the generally prevailing doubt on 
this question of very apparent practical importance. The 
second reason is that in many, and in fact all the earlier, 
cases holding that the grantee under a quitclaim deed is 
not in such case entitled to protection the reason given is 
that such a deed does not purport to convey the fee or 
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even limit the estate, but merely to release any claim 
which the grantor may have. If this reason be well 
founded, then it seems illogical to hold that a remote 
grantee obtains any greater title than the immediate 
grantee, both claiming through a deed which purports to 
convey the same interest. We shall direct our attention, 
therefore, to the first question, and in the first place to a 
consideration of the former expressions of this court. 

In Lincoln Building & Savings Association v. Hass, 10 
Neb., 581, it was said: “The effect of this quitclaim deed 
was only to pass the naked legal title, and changed no 
equities of the parties.” A consideration of the case dis- 
closes that no interest whatever appeared of record or 
otherwise in the grantor, a deed whereby it was intended 
to convey an interest by mistake omitting the land in 
controversy from the description. The question was be- 
tween the grantee under the quitclaim deed and a mort- 
gage from the same grantor. No protection was claimed 
under the recording acts and the decision was wholly 
foreign thereto. We refer to the case only because it is 
cited in argument, and because it has been several times 
cited as supporting the doctrine that the grantee under a 
quitclaim deed is not protected. 

In Hoyt v. Schuyler, 19 Neb., 652, it was held that there 
was a record of the prior deed sufficient to impart notice. 
It was also stated that it neither was alleged in the peti- 
tion nor claimed in the brief that the appellant was a 
bona fide purchaser. Therefore, the following statement 
of the court was merely obiter, that “the form of the con- 
veyance repels the inference of a bona fide purchaser;” as 
was also the further statement that the plaintiff “merely 
took the interest of Carter, and as he had previously con- 
veyed all his right, title, and interest in the lot, the 
grantee under the second deed took nothing.” Never- 
theless, the court, evidently for the purpose of preventing 
these obiter dicta from being taken as announcing an ab- 
solute rule, added that “a party who claims title under a 
quitclaim deed from one who had formerly conveyed his 
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title to another, and the effect of which will be to deprive 
the first grantee of his title, must make a clear case of 
bona fides on his part before his title will be sustained.” 

In Snowden v. Tyler, 21 Neb., 199, remote grantees under 
a deed of quitclaim were protected. It was claimed that 
the quitclaim deed passed no title and that therefore 
none passed under deeds from the grantee therein. The 
court said: “The rule, no doubt, is that a person who pur- 
chases of another real estate, and receives a quitclaim 
deed only therefor, is bound to inquire and ascertain at 
his peril what outstanding equities exist, if any, against 
the title. * * * We are not prepared to hold, how- 
ever, that a quitclaim deed, where the grantor has already 
conveyed, will not in any case convey title * * * It 
is the policy of the law that titles to real estate shall be- 
come matters of certainty as far as possible, and that one 
who acts in good faith in purchasing, and pays the value 
of the property, shall be protected in his purchase.” The 
court therefore put the protection of remote grantees not 
upon the illogical ground that while a quitclaim deed 
purports to and does only pass the grantor’s estate, the 
magic of a covenant of warranty in a subsequent deed 
will enlarge that estate beyond what the first deed pur- 
ports to convey, but the conclusion was placed upon the 
logical ground that one who finds a complete chain of 
conveyances to his grantor, without apparent defects and 
without notice of outstanding equities, and who pays 
value, will, under the recording acts, be protected. This 
logic applies as well to immediate grantees as to a remote 
grantee. 

In Lavender v. Holmes, 23 Neb., 345, the subject was 
again considered, many of the cases reviewed, and the 
conclusion reached that “while we concede it to be the 
general rule as stated by the authors above cited, that 
a purchaser who acquires title by a quitclaim deed is not 
a bona fide purchaser without notice of existing equities, 
yet we think it is sufficiently shown that there are excep- 
tions to this rule, and that this case falls within the ex- 
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ception.” This was not, however, a case involving a con- 
struction of the recording acts. 

In Pleasants v. Blodgett, 32 Neb., 427, the language al- 
ready quoted from Hoyt v. Schuyler, supra, to the effect 
that a conveyance by quitclaim “repels the inference of a 
bona fide purchaser,” was repeated; but the holding of the 
court was that the grantee had actual notice of the ad- 
verse claim. This was also the doctrine of the court on 
the rehearing of the same case (39 Neb., 741). 

A case much relied on by the appellant is Bowman v. 
Griffith, 35 Neb., 361; but a careful examination of the 
case convinces us that it is entirely without application. 
It is true that one of two reasons given for not holding 
that an estoppel in pais existed against a grantor was 
that the grantee had accepted a quitclaim deed; but no 
question was involved of the construction of the record- 
ing act, and the reasons for enforcing an estoppel in pats, 
which would produce an effect equivalent to a covenant 
for title, are quite different from those which control the 
construction of the recording act. The case was very 
complicated in its facts, and we cannot hope to state it 
more briefly than it is stated in the lucid language of the 
author of the opinion. Space does not permit that we 
should repeat this statement to show the inapplicability 
of the case. Suffice it to say that the question there pre- 
sented was whether one who had accepted a deed con- 
taining recitals showing that it was made to correct a 
former deed purporting to convey land which had in fact 
been conveyed to another person, could set up title as 
against that other person, and contrary to the terms of 
the deed which he had accepted. 

The foregoing review we think shows that while the 
court has expressed itself to the effect that a quitclaim 
deed passes no more than the grantor’s present interest, 
this expression has been used to state a general truth and 
not as a construction of the recording act, and that so 
far as concerns the rights of a grantee under a quitclaim 
deed by virtue of the recording act, the court, while inti- 
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mating that the tender of a quitclaim deed puts a pur- 
chaser on inquiry, has nevertheless always intimated that 
on proof of bona fides he is entitled to protection; and in 
one case, at least, has afforded him protection. 

Cases elsewhere are conflicting. In some states it is 
held that a quitclaim deed conclusively charges the 
grantee with notice of outstanding equities, including 
prior unrecorded conveyances. (Smith’s Heirs v. Branch 
Bank at Mobile, 21 Ala., 125; Leland v. Isenbeck, 1 Ida., 469; 
McAdow v. Black, 6 Mont., 601; Snow v. Lake, 20 Fla., 
656.) To these may be added some others, but they re- 
quire comment. Woodfolk v. Blount, 3 Hayw. [Tenn.], 146, 
frequently cited as sustaining that view, really leaves the 
question undecided. In Bragg v. Paulk, 42 Me., 502, the 
conveyance was a mortgage to secure a past debt, and the 
court held that this did not constitute a purchase for a 
valuable consideration. Marshall v. Roberts, 18 Minn., 
405, was based on the construction of a peculiar statute, 
and Oregon having adopted the same statute (Baker v. 
Woodward, 12 Ore., 3), follows the Minnesota case in its 
construction. The effect of the Minnesota decision was, 
however, to induce the legislature to amend the statute; 
and since the amendment the Minnesota court has held 
that a quitclaim deed stands on the same footing as any 
other conveyance. (Strong v. Lynn, 38 Minn., 315.) In 
South Dakota the author of the principal opinion an- 
nounces the rule that a quitclaim deed charges a pur- 
chaser with notice; but Judge Corson dissented on this 
point, and Judge Kellam only concurred on the ground 
that there was actual notice. The court was composed 
of but three judges. (Parker v. Randolph, 59 N. W. Rep. 
[S. Dak.], 722.) In Michigan the court was once evenly 
divided on the question, Chief Justice Cooley and Judge 
Sherwood holding that the quitclaim deed afforded pro- 
tection, Judges Campbell and Champlin holding that it 
did not. (Deveaux v. Fosbender, 57 Mich., 579.) Recenily, 
however, an unanimous court has adopted the view of 
Judges Campbell and Champlin. (Peters v. Cartier, 80 
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Mich., 124.) Texas, after much vacillation and without 
any careful discussion of the authorities elsewhere, has 
adopted a similar view, but restricted it closely to a tech- 
nical release as distinguished from a deed of bargain and 
sale without covenants. (Richardson v. Levi, 67 Tex., 359.) 
Nearly all the recent cases adopting the view which we 
have been discussing cite the case of Johnson v. Williams, 
37 Kan., 179. This case cited most of the authorities 
then existing, and held that one who claims under a quit- 
claim deed is not a bona fide purchaser with respect to 
outstanding equities shown by the records, or which are 
discoverable by the exercise of reasonable diligence on 
making proper examination and inquiries. “It admit- 
ted that a purchaser under a quitclaim deed may be a 
bona fide purchaser with reference to a prior unrecorded 
deed of which he has no notice. 

On the other hand, the following cases hold, and we 
think with better reason, that there is no distinction as 
to the form of conveyance; that in this country and in 
modern times a deed of quitclaim is not merely a release, 
but operates to pass the grantor’s title, even to one who 
could not at common law accept a release; that the re- 
cording acts draw no distinction; that under them the 
questicu is not under what form of conveyance one claims, 
but whether one is a bona fide purchaser, and that, there- 
fore, the holder of a quitclaim deed is entitled to the same 
protection as one under a deed of bargain and sale or 
containing covenants of warranty: Moelle v. Sherwood, 
148 U. S., 21; Wilhelm v. Wilken, 44 N. EB. Rep. [N. Y.], 82; 
Graff v. Middleton, 43 Cal., 341; Bradbury v. Davis, 5 Colo., 
265; Brown v. Banner Coal & Coal Oil Co., 97 Tll., 214; 
Chapman v. Sims, 53 Miss., 154; Willingham v. Hardin, 75 
Mo., 429; Cutler r. James, 64 Wis., 173. In several of the 
states the cases cited overrule earlier cases holding the 
contrary view. The tendency of the decisions is uni- 
formly in favor of the quitclaim deed, except in Iowa, 
where it was formerly held that the holder thereof was 
protected and it is now held that he is not. (Pettingill 

17 
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v. Devin, 35 Ta., 844; Steele v. Siouw Valley Bank, 79 Ia., 
339.) 

The question has been so much discussed that any ex- 
tended inquiryinto the reasons would not be novel. Those 
given in support of the rule denying quitclaim deed pro- 
tection are two in number. The first we have already 
alluded to:—Such a deed does not purport to convey any 
definite estate, but merely the grantor’s interest. This 
reason refers back to the obsolete doctrine of common law 
releases. In modern law it is not supposed in any case 
that a grantor is conveying more than he owns. Our 
statute provides that every conveyance shall pass all the 
grantor’s interest, unless a contrary intent can be rea- 
sonably inferred from the terms used. (Compiled Stat- 
utes, ch. 73, sec. 50.) There is nothing, therefore, in the 
fact that a grantor only purports to convey his interest 
which should charge a purchaser with notice of a prior 
unrecorded conveyance. The other reason given is that 
the fact that the grantor declines to warrant the title is 
enough to arouse suspicion. This may or may not be 
true according to circumstances. So far as the reason 
has any force generally it seems to be fairly met by the 
suggestion of Mr. Rawle in his work on Covenants for 
Title, that the fact that a personal covenant is required 
is itself a circumstance casting suspicion upon the title 
conveyed. <A conveyance by quitclain is by no means. 
uncommon in modern times when there are no outstand- 
ing equities; and it is certainly a conceivable case that a 
man may be willing to accept such a conveyance, for the 
very reason that he is confident that he obtains a perfect 
title which would render covenants of no service. Aside 
from the foregoing reasons for denying a quitclaim deed 
protection, the cases holding that doctrine nearly all de- 
pend for their support upon certain dicta in the supreme 
court of the United States, notably the case of May v. Le 
Cluire, 11 Wall. [U. S.], 217. Judge Brewer, in the dis- 
trict court for this district, in the absence of a direct ad- 
judication by this court, felt constrained to follow these 
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_ dicta in Hastings v. Nissen, 31 Fed. Rep., 597; but in Sher- 
wood v. Moelle, 36 Fed. Rep., 478, a case precisely like that 
before us, and involving some of the same conveyances, 
he resolved it in favor of Sherwood, intimating a doubt 
as to the general application of the old rule, but basing 
his decision on the ground that Snowden v. Tyler, supra, 
protected a remote grantee. This case went to the su- 
preme court of the United States (148 U.S., 21), and was 
there affirmed, Judge Brewer concurring, on the broad 
ground that the receipt of a quitclaim deed does not pre- 
vent a party from becoming a bona fide holder, and that 
the previous dicta of the court were not sound in princi- 
ple. . 
Section 45, chapter 73, Compiled Statutes, defines a 
purchaser as embracing “every person to whom any real 
estate or interest therein shall be conveyed for a valua- 
ble consideration.” The term “deed” is defined in sec- 
tion 46 as embracing every instrument in writing by 
which any real estate or interest therein is created, 
aliened, mortgaged, or assigned, or by which the title to 
any real estate may be affected in law or equity, except 
last wills, and leases for one year or for a less time. The 
recording act (Compiled Statutes, ch. 73, sec. 16) provides 
that deeds shall take effect and be in force from and 
after the time of delivering the same to the register of 
deeds for record, and not before, as to all creditors and 
subsequent purchasers in good faith without notice; and 
such deeds, mortgages, or other instruments shall be ad- 
judged void as to all such creditors and subsequent pur- 
chasers without notice, whose deeds, mortgages, and 
other instruments shall be first recorded. In view of the 
definitions given of “deed” and “purchaser,” we cannot 
hold that section 16 does not apply to the grantee under 
a quitclaim. deed without a judicial amendment of the 
plain language of the statute. 

This brings us to the question of fact. Does the evi- 
dence sustain the finding that Dosh was an innocent 
purchaser from the patentee? We have no hesitation in 


196 NEBRASKA REPORTS. [VoL. 49 


>chott vy. Dosh. 


saying it does. The evidence discloses that before. 
Bittenger obtained a patent for the Jand he went to Penn- 
sylvania, where he made a sale of it to Schott. The con- 
veyance to Schott was not recorded and the land re- 
mained wild and unoccupied until shortly before this 
action was commenced. ‘Taxes accumulated and the land 
was sold therefor to one Furst. A tax deed was issued to 
him. Several years thereafter Furst conveyed to Dosh, 
Dosh paying him $1,350 for the land. At this time it was 
stipulated that the land was worth $1,440. Dosh testi- 
fies that before he purchased he went to Nuckolls county 
and looked at the land, which was at that time open, un- 
occupied prairie. He also examined the record as to the 
title and found the patent title in Bittenger, whom he 
found afterwards and from whom he obtained a quitclaim 
deed for $100. He had theretofore made his contract with 
Furst. Dosh lived in Iowa, where tax titles were re- 
garded as good, and supposed the title he had acquired 
from Furst was good. He paid Bittenger for his title 
because he thought he would perfect thereby his title to 
the land and make it more readily salable. It is argued 
that his testimony as to finding the title in Bittenger is 
false, because the patent of Bittenger was not recorded in 
Nuckolls county at that time. It will be observed, how- 
ever, that he does not testify that he ascertained the title 
solely from the county records of Nuckolls county. His 
testimony is that he went to Nuckolls county to look at 
the land and found it unoccupied, and that he examined 
“the records,” without saying what records, and found 
the patent title in Bittenger. He was not cross-examined 
upon this, and we cannot presume that he committed 
perjury merely because the Nuckolls county records did 
not then disclose title in Bittenger. It appeared from 
them at that time that the title was in the United States, 
and an examination of the records of the land office would 
have disclosed title in Bittenger, as Dosh testified he 
found it. The maxim that ignorance of the law excuses 
no one, is not so broad in its application that a mistake 
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of law cannot be shown in evidence for the purpose of as- 
’ certaining the state of one’s mind or one’s motive. At 
the time in question the effect of a tax deed in this state 
was doubtful. Dosh, living in Iowa, might, as he testi- 
fies he did, place more reliance on the tax title than the 
law of this state warranted. He paid almost the full 
value of the land to the tax purchaser. There would be 
nothing in the fact that the patentee, who had apparently 
neglected the land for twelve years, was willing to convey 
to him for a small sum, which would be calculated to ap- 
prise him of a prior unrecorded conveyance. Especially 
is this true in view of the fact that by proper litigation 
between him and the patentee he would be entitled to sub- 
rogation at least to the whole tax claim; and the ex- 
istence of the outstanding tax title which he bought 
would sufficiently account, if investigation were neces- 
sary, for the tender to him of a quitclaim deed instead of 
one with covenants of warranty. It would tax the pa- 
tience of any one at all familiar with the history of such 
transactions in this state to argue that there was any- 
thing unusual, suspicious, or calculated to inform a per- 
son of outstanding equities, in the fact that a deed of 
quitclaim was tendered under such circumstances. The 
evidence is in these respects uncontradicted. The court 
found that Dosh was an innocent purchaser. On appar- 
ently the same state of-evidence on some of the same con- 
veyances the supreme court of the United States unani- 
mously held the same. We cannot disturb the finding 
and we think it is right. 

It is suggested at the close of the brief of the appellant 
that the trial in the district court was formal only and 
that the judgment “was in fact, though not of record, 
entered practically by consent, so as to make a record re- 
viewable by this court.” We must, however, give the 
finding of the trial court the effect which the record enti- 
tles it to. If it is true that the finding was made prac- 
tically by consent, as the appellant states, the record 
should have so disclosed, and that would have precluded 
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the plaintiff from any right to review. Not so appearing 
of record, we must presume the judgment was the delib- 
erate judgment of the trial court, on the issues joined. 


AFFIRMED. 


JoHN B. MERRILL ET AL. V. EQUITABLE Farm & STock 
IMPROVEMENT COMPANY. 


FILED SEPTEMBER 16, 1896. No. 6697, 


1, Bill of Exceptions: AUTHENTICATION oF DocuMeENTS. To authenti- 
cate a document attached to a transcript as the bill of exceptions 
settled in the case a certificate of the clerk, under the seal of the 
district court, identifying the document as the original, or a copy 
of the bill of exceptions, is essential. 


2, Instructions: ExcerpTions: Review. The propriety of an instruction 
cannot be reviewed unless the record discloses that the giving of 
the instruction was excepted to by the complaining party. 


3. Pleading: JupamENT: REviEw. When the sufficiency of a petition is 
not attacked until after judgment, all reasonable intendments 
should be indulged in support of the judgment. 


ERROR from the district court of Box Butte county. 
Tried below before Barrow, J. 


R. C. Noleman, for plaintiffs in error. 
Simonson & Sullivan and Grimes & Wilcoa, contra. 


IRVINE, C. 


This was an action of replevin by the Equitable Farm 
& Stock Improvement Company, limited, against John 
Merrill and Gilbert & Grow to recover certain cattle. 
From a judgment for the plaintiff the defendants prose- 
cute these proceedings. 

All the assignments of error except one relate to rul- 
ings on the evidence. For the most part the brief of the 
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plaintiffs in error merely recites the assignments of error 
without discussion, and without stating in what respect 
the rulings are deemed erroneous. These assignments 
cannot in any event be considered, however, because what 
purports to be the bill of exceptions is not accompanied 
by any certificate of the clerk of the court authenticating 
it as either the original bill or a copy thereof. 

One error assigned is that the court erred in sustaining 
plaintiff’s motion to instruct the jury to bring in a verdict 
for the plaintiff. This we cannot review, because it does 
not appear that any exception was taken to the action of 
the court on the trial of the case. 

It is suggested in the brief that the petition does not 
state a cause of action. ‘Che amended petition on which 
the case was tried, after alleging the corporate capacity 
of the plaintiff, proceeds: “Plaintiff has a special owner- 
ship in and is entitled to the immediate possession of the 
following described goods and chattels, and was entitled 
to the possession of the same at the time this action was 
commenced, to-wit: Nineteen head of steers, from twelve 
to eighteen months old, of different color, branded figure 
4 on the right side, and one yearling steer, branded flat- 
iron on the right side, all of the value of $300; that said 
description with reference to the age of said cattle is cor- 
rect, with reference to their ages at the time this action 
was commenced; that plaintiff's ownership in and right 
to the possession of said cattle is by virtue of two certain 
chattel mortgages, copies of which are hereto attached, 
marked Exhibits A and B, and made a part of this peti- 
tion.” The petition then proceeds with the usual aver- 
ments of unlawful detention and damage. The mort- 
gages attached cover large numbers of cattle, and each 
contains a clause extending the mortgage to the increase 
of the cattle. The argument against the sufficiency of 
the petition is, first, that a mortgage on property not in 
existence at the time the mortgage is made is void; and 
second, that there is no averment in the petition that the 
cattle claimed are the increase of cattle specifically de 
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scribed in the mortgage. We need not consider. the for- 
mer question. The mortgages were each made June 19, 
1889. The record does not disclose when the action was 
commenced. In one mortgage there are described fifty- 
four calves, all branded figure 4 on the right side, and in 
the other mortgage there are described thirty-two cows, 
twenty-nine of which have calves by their side, and the 
cows are branded flat-iron on the right side. The ages 
of the steers claimed in the petition are fixed with refer- 
ence to the time the suit was begun, and the record not 
disclosing when this was, the descriptions in the mort- 
gage which we have referred to are applicable to property 
claimed in the petition. All reasonable intendments 
should be in favor of the petition when first attacked after 
judgment. 


JUDGMENT AFFIRMED. 


LIVINGSTON LOAN & BUILDING ASSOCIATION, APPELLANT, 
v. W. W. DRUMMOND ET AL., APPELLEES. 


FiLrepD SEPTEMBER 16,1896. No, 6771. 


1. Corporations: ATTacK Upon ORGANIZATION. One who has entered 
into a contract with a body of men acting as a corporation cannot, 
when sued on such contract, be heard to plead the want of legal 
organization of such corporation. 


2. Building and Loan Associations: INTEREST: CoNsTITUTIONAL Law. 
The act of 1873 (General Statutes, 207) providing for the incorpora- 
tion of building and loan associations, and, among other things, 
exempting such associations from some features of the general 
interest Jaws, is not violative of that section of the constitution 
which prohibits the legislature from passing any local or special 
law regulating the interest on money, or granting to any corpora- 
tion, association, or individual any special privilege, immunity, or 
franchise. 


3. Statutes: SpecIAL LEGISLATION. An act is general and not special 
if it operates alike on all persons or localities of a class, or who are 
brought within the relations and circumstances provided for, the 
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classification so adopted by the legislature having a basis in reason 
and not being purely arbitrary. 


4, 


: BUILDING AND LOAN ASSOCIATIONS: Loans: Usury. The act 
referred to authorized associations created thereunder to collect 
money by stated dues, fines, interest, and by premiums bid by 
members for the right of precedence in taking loans. It also pro- 
vided that the dues, fines, and premiums, although in excess of 
legal] interest, shall not be construed to make the loan usurious. 
Held, That interest might be reserved at the highest rate permitted 
by law on the face of the loan, although the premium was deducted 
from that amount and the difference only paid the borrower. 


‘ In ascertaining the amount due on 
such a loan the borrower is entitled to a credit of the present value 
of the stock at the time of foreclosure, as well as to a fair and 
reasonable credit on account of unearned premium, and by-laws 
fixing the terms of ascertaining such credit will be enforced where 
not unconscionable. 


APPEAL from the district court of Cass county. Heard 
below before CHAPMAN, J. 


Matthew Gering, for appellant. 
E. H. Wooley, contra. 


IRVINE, C. 


The plaintiff in this action sought to foreclose a mort- 
gage executed by Drummond and his wife to secure the 
payment of a bond for $2,000, bearing ten per cent inter- 
est. The defenses interposed were three: First, that the 
corporation was not legally organized; second, that 
Drummond was insane at the time of making the con- 
tract; third, usury. There was no finding by the trial 
court on the issues raised by the first defense; but the de- 
fense was wholly without merit and the appellant has no 
ground of complaint. It is provided by section 144, chap- 
ter 16, Compiled Statutes: “No body of men acting as a 
corporation under the provisions of this subdivision shall 
be permitted to set up the want of legal organization as a 
defense to any action brought against them as a corpora- 
tion; nor shall any person sued on a contract made with 
such corporation, * * * be permitted to set up the 
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want of legal organization in defense of such action.” 
Drummond and his wife in their answer admitted the 
execution of the bond and mortgage which formed the 
basis of the action, and they are thus brought within the 
provisions of the statute cited. It has often been as- 
serted by this court, even in cases where this statute was 
not in terms applicable, that the validity of a corpora- 
tion may be attacked only by the state in a direct pro- 
ceeding for that purpose, and this principle has been 
enforced in a case precisely like the one before us. (Lin- 
coln Building & Savings Association v. Graham, T Neb., 173.) 
As will shortly appear, the association is in this case 
claiming the benefit of a statute relating to a particular 
kind of corporation, and it follows that such benefit could 
not be claimed unless the corporation brought itself 
within that class, and also brought the transaction 
within the class of transactions to which the benefit 
is accorded. But the defense here sought to be inter- 
posed was not that the corporation, if it existed as such 
at all, was not within the class created by the statute, or 
that it was not acting as such. The defect alleged was 
merely that the articles of association were not signed 
by a sufficient number of incorporators. This amounted 
to a denial of the general corporate existence, and is 
within the principle referred to. There was not a parti- 
cle of evidence introduced in support of the second de- 
fense, so that may be passed. We are, therefore, brought 
to a consideration of the plea of usury. On this the court 
found for the defendants. 

The plaintiff is a building and loan association organ- 
ized and conducting its business in so familiar a manner 
that it is hardly necessary to enter into details with re- 
gard either to its constitution or the terms of this par- 
ticular contract. It is sufficient to say that the scheme 
was the usual one whereby stock was issued (in this case 
at a par valuation of $200 per share) payable $1 on each 
share monthly. The funds thus realized were let out at 
interest to the highest bidder, the amount paid for a 
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preference in obtaining loans being designated as a “pre- 
mium.” The borrowers were confined to the stockhold- 
ers, and a borrower, in addition to securing his loan upon 
real estate, was required to hypothecate his stock as 
further security. Payments were made upon the stock 
as before, and in addition thereto he paid his interest 
monthly in advance, and was also subject to certain fines 
for delinquency in payments. Prior to 1873 there was no 
law specially authorizing such corporations. In that 
year an act was passed (General Statutes, p. 207), in terms 
authorizing the incorporation of such associations. The 
first section of this act was as follows: “That any number 
of persons, not less than five, may associate themselves 
together and become a corporation, as is provided in 
chapter 25 of the Revised Statutes, commencing at sec- 
tion 123 of said chapter, under the title of ‘Corporations,’ 
for the purpose of raising money to be loaned among the 
members of such corporation, for use in buying lots or 
houses, or in building or repairing or removing incum- 
brances from houses; and such corporation shall be au- 
thorized and empowered to levy, assess, and collect from 
its members such sums of money, by rates of stated dues, 
fines, interest on loans advanced, and premiums bid by 
members for the right of precedence in taking loans, as 
the corporation, by its by-laws, shall adopt; also to ac- 
quire, hold, incumber, and convey all such real estate and 
personal property as may be legitimately pledged to it 
on such loans, or may otherwise be transferred to it in the 
due course of its business; Provided, That, the dues, fines, 
and premiums so paid by members of such corporation, 
although in excess of twelve per cent per annum on loans 
taken by them, shall not be construed to make the loans 
so taken usurious; And provided, also, That no person shall 
hold more than ten shares in any such association in his 
own right, each share not to exceed two hundred dollars.” 
The law so stood until 1891, when another act was passed 
(Session Laws, 1891, ch. 14) providing much more in de- 
tail for the organization and government of such corpo- 
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rations. This corporation was organized under the act 
of 1873, and the contracts in question were all entered 
into before the act of 1891 was passed. 

As appellant claims some rights under the theory of a 
ratification by the law of 1891, and the operation of a doc- 
trine of relation with reference thereto, it is best at this 
point to dispose of these questions. The constitution of 
the United States prohibits a state from passing any law 
impairing the obligations of a contract. It therefore fol- 
lows that the contractual rights of the parties, which were 
fixed prior to the enactment of the law of 1891, are not in 
anywise affected thereby. The case must stand entirely 
upon the law as it stood when the contract was made, and 
under no theory whatever could a subsequent act of the 
legislature be permitted in the slightest particular to 
affect contractual obligations as fixed by the law at the 
time they were entered into. Lincoln Building & Savings 
_ Association v. Grahan, supra, held, with regard to just such 
a contract, that express provisions of the law of 1873 by 
which it was sought to reniove the taint of usury from 
past transactions were unconstitutional, and that the law 
could not be given a retroactive effect. We therefore dis- 
miss all consideration of the act of 1891. 

The appellees base their principal argument upon an 
attack on the constitutionality of the law of 1873. It is 
claimed that it is an infringement of section 15, article 3, 
of the constitution, which prohibits the legislature from 
passing local or special laws regulating the interest on 
money, or granting to any corporation, association, or in- 
dividual any special or exclusive privileges, immunity, or 
franchise. The constitution of 1866, which was in exist- 
ence when the law of 1873 was enacted, contained no such 
inhibition; and we do not wish to be understood, in con- 
sidering the merits of the arguments presented, as hold- 
ing that a law valid under the constitution as it existed 
when the law was enacted is rendered nugatory by the 
subsequent adoption of a constitution containing nothing 
repugnant to the substance of the law, although it may 
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contain provisions which would prohibit the passage of 
any future law of similar character. As the conclusion we 
have reached would sustain the law under consideration 
even had it been passed after the adoption of our present 
constitution, we do not consider the question suggested. 
Examining the law with reference to the provisions of the 
present constitution, we do not think that it is a local or 
special law. It has been very often decided by this court 
that if a law is general and uniform throughout the state, 
operating alike upon all persons and localities of a class, 
or who are brought within the relations and circum- 
stances provided for, it is not objectionable as wanting 
uniformity of operation, or as being in the nature of spe- 
cial legislation. (Stute v. Berka, 20 Neb., 375; State v. Gra- 
ham, 16 Neb., 74; AfcClay v. City of Ianeoln, 32 Neb., 412; 
State v. Robinson, 35 Neb., 401; Hunzinger v. State, 39 Neb., 
653; Van Horn v. State, 46 Neb., 62.) To this general state- 
ment it is perhaps necessary to add a qualification. The 
legislature may not arbitrarily and without any possible 
reason create a class to be affected by legislation where 
the result would be an infringement upon the constitu- 
tional prohibition. This feature is very ably considered in 
the case of Vermont Loan & Trust Co. v. Whithed, 2 N. Dak., 
82, and has been adverted to in this state in MfcClay v. Lin- 
coln, supra, and in Low v. Rees Printing Co., 41 Neb., 127. 
But subject to that qualification a law is not special when 
it applies to all citizens and persons who may be brought 
under the circumstances affected thereby; and in this 
case we cannot see that the classification is arbitrary and 
without reason. The act provides for a certain class of 
corporations having definite objects in view. Their loans 
are made on a particular kind of security. Payment is 
provided in a special manner. The borrowers are always 
members of the association. We must take notice of the 
fact that, wisely or unwisely, for many years many 
states, and England as well, have pursued a policy of en- 
couraging the operation of such associations as facilitat- 
ing the building of homes for the people, and the public 
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policy thereby involved would justify the legislature in 
its wisdom in classifying loans for such purpose, and 
made in such ways, as a group by themselves and subject 
to different restrictions and privileges than those apply- 
ing to loans generally. In other states having similar 
constitutional provisions such legislation has, on the 
ground hereinbefore indicated, been uniformly, so far as 
we can ascertain, sustained. (Vermont Loan & Trust Co. v. 
Whithed, supra; People’s Building & Loan Association v. Bil- 
ling, 62 N. W. Rep. [Mich.], 873; Holmes v. Smythe, 100 
Tll., 418; McLaughlin v. Citizens Building, Loan & Savings 
Association, 62 Ind., 264.) Gordon v. Winchester Building & 
Accumulating Fund Association, 12 Bush [Ky.], 110, is a 
case which has sometimes been cited as denying the con- 
stitutionality of the law relieving such associations from 
the operation of the general usury law, but the act under 
which the privilege was claimed was not a general law 
permitting such corporations and extending privileges to 
them generally, but it was a special act incorporating the 
particular corporation in question, and extending to it 
alone an exemption from the usury law. 

For the purpose of brevity we content ourselves on the 
subject of the constitutionality of the act of 1873 with the 
foregoing observations. Lincoln Building & Savings Asso- 
cution v. Graham, supra, is not applicable to this case, be- 
cause it related to a contract made before the act of 1873 
went into effect. That case, however, does settle defi- 
nitely for this state the much controverted question as to 
whether such a transaction as that in controversy is a 
loan, or an advancement on the stock, and it holds it to 
be a loan. (See, also, Randall v. National Building, Loan & 
Protective Union, 42 Neb., 809, 43 Neb., 876.) Therefore, 
the very numerous cases discussing the last question sug- 
gested, as well as those equally numerous discussing the 
question of usury where no express statute exists exempt- 
ing such corporations from the operation of the general 
usury laws, are wholly inapplicable. This statute does 
in terms to a certain extent exempt such cases from the 
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operation of the general laws relating to interest. It is 
not a special or local law regulating interest on money or 
granting to a corporation a special privilege, immunity, 
or franchise, and is not invalid for any of the reasons sug- 
gested. 

It is suggested in the briefs that the decision of the dis- 
trict court went upon the ground that the premium was 
deducted from the face of the loan, the highest rate of 
interest allowed by law being reserved on the whole face 
of the loan, and that while the statute may permit the 
taking of premiums it does not permit the charging of 
interest upon such premiums. The loan was for $2,000. 
The premium bid was $360. One thousand six hundred 
and forty dollars were advanced, and the bond was made 
for $2,000, with interest at ten per cent per annum. It is 
clear, therefore, that if the right to charge interest upon 
the premium is not given by statute, this particular loan 
was usurious. The question thus presented is by no 
means clear, and the authorities are divided. Ohio, in 
1867, passed a statute so nearly like our act of 1878 as to 
compel the inference that ours was modelled upon the 
former. Construing this statute the supreme court of 
Ohio held (Forrest City United Land & Building Associa- 
tion v. Gallagher, 25 O. St., 208) that while the statute for- 
bade considering the fines, dues, and premiums as equiva- 
lent to interest so as to render the contract usurious, it 
nevertheless did not permit charging interest upon the 
premium. ‘The case has been followed in Ohio by several 
others. Such also is the law of Iowa. (Hawkeye Benefit & 
Loan Association v. Blackburn, 48 Ta., 385.) The principle 
which seems to govern these cases is that the exception 
to the usury law accorded to building and loan associa- 
tions by statute should be strictly construed, and we are 
of the opinion that public policy requires that such excep- 
tions should not be extended by unnecessary implication. 
This principle of strict construction was also approved in 
Pfeister v. Whecling Building Association, 19 W. Va., 676. 
On the other hand, it has been elsewhere held that where 


208 NEBRASKA REPORTS. [VOL. 49 


Livingston Loan & Building Association v. Drummond. 


the taking of premiums is not illegal the reserving of in- 
terest thereon is proper. (Citizens’ Wutual Loan & Accumu- 
lating Fund Association v. Webster, 25 Barb. [N. Y.], 263; 
Bowen v. Lincoln Building & Loan Association, 28 Atl. Rep. 
[N. J.], 67.) Weare not bound by the construc ion placed 
upon the statute by the Ohio court, because the first case 
so construing it was not decided until after our legislature 
adopted the statute. The construction given the same 
statute by the courts of a sister state would, in any event, 
however, be entitled to great respect; and we would fol- 
low it here but for what we deem to be the superior rea- 
soning of the courts of New York and New Jersey. If the 
right to reserve a premium be admitted, it follows that 
the premium may be made presently payable or payable 
in the future; and if made payable in the future, then we 
can see no reason why interest may not be reserved upon 
it. There are two ways of looking at this transaction. 
It may be considered as a loan of $1,640 with credit given 
for the premium of $360 until the maturity of the loan. 
In that event the reservation of interest upon $2,000 
would be free from objection. Or, it may be considered 
as a loan of $2,000, out of which the borrower immediately 
pays the premium. So regarded, interest on $2,000 is 
merely interest upon the actual loan. While we think the 
statute should in this respect be given so strict a con- 
struction as not to unnecessarily extend it beyond its 
terms, we can see no reason for allowing the premium and 
refusing interest upon it, where the terms of the loan are 
as they were here. It follows that the transaction was 
not usurious. 

In computing the amount due, general indications of 
the views of the court were given in Randall v. National 
Building, Loan & Protective Union, 43 Neb., 876. The bor- 
rower is entitled to have all payments made by him cred- 
ited upon the loan, and this the association in this case 
offered to do. He is also entitled, under the by-laws of 
this association, and the offer made by it in its pleadings, 
to a credit of one-eighth of the premium for each year 
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remaining which the loan would in its regular course have 
to run according to the computations of the association; 
that is, it was calculated that the series of stock would 
mature in eight years, and the by-laws therefore provided 
for a settlement on that basis. This was a part of the 
contract between the parties and it does not seem uncon- 
scionable. Furthermore, we do not think that the bor- 
rower is necessarily restricted, in his credit upon the prin- 
cipal, to the amounts paid by him in the way of dues. 
As we have said, the law is settled for this state that the 
transaction is a loan. The stock is pledged as collateral 
security. While ordinarily a creditor, holding a real es- . 
tate mortgage and also chattel security, may proceed to 
exhaust either, it is clear that the by-laws of this associa- 
tion contemplate in the case of winding up a loan that the 
stock shall be extinguished in the process. It follows 
from this that the association absorbing the stock should 
allow a credit not merely for the amount of payments 
made on it, but for its present value at the time of fore- 
closure. We cannot at this time enter into greater detail. 
The question litigated was that of usury, and an account- 
ing on the basis of a valid contract was not entered into 
in fact, although the basis therefor appears in the evi- 
dence. This accounting can best be had in the district 
court, the judgment of which is reversed and the cause 
remanded with directions to award a decree of foreclos- 
ure on the basis of a legal transaction, and in accordance 
with the principles here expressed. 


REVERSED AND REMANDED. 


18 
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WILLIAM D. BECKETT V. STATE OF NEBRASKA. 
FILED OCTOBER 6, 1896. No. 8008. 


1. Contempt: ProcreEepiIncs: REvIEw. Proceedings for contempt of 
court are, in this state, in their nature criminal, and governed by 
the strict rules applicable to prosecutions by indictment; hence 
presumption and intendments will not in such cases be indulged 
in order to sustain judgment of conviction. (Hawes v. State, 46 
Neb., 149.) 


- Where, although the alleged contemptuous 
acts are committed in facie curi@, and, therefore, punishable sum- 
marily without the formality of a trial or hearing, witnesses are 
by the court called and examined touching the transaction in- 
volved, the prosecution will, for the purpose of review by means 
of proceedings in error, particularly where the record is ambigu- 
ous, be construed as one for a constructive contempt, in which the 
accused is entitled to be heard in his own defense. 


ERROR to the district court for Douglas county. Tried 
below before Scort, J. 


Read & Beckett and H. J. Davis, for plaintiff in error. 


- A. S. Churchill, Attorney General, and George A. Day, 
Deputy Attorney General, for the state. 


Post, C. J. 


The first and most serious difficulty encountered in 
this cause is to determine the character of the proceed- 
ings below, which resulted in the conviction of the plaint- 
iff in error on the charge of contempt of court. The re- 
citals of the judgment appear to sustain the contention of 
the attorney general, in behalf of the state, that the pros- 
ecution was for an offense committed in the presence of 
the court and, therefore, a direct contempt. On the other 
hand, the evidence in the bill of exceptions tends quite as 
strongly to sustain the claim of the plaintiff in error, that 
the proceeding was for a constructive contempt and tria- 
ble as such. Four witnesses were called, and, in answer 
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to interrogatories by the court, gave evidence in detail 
concerning the conduct alleged as the foundation for the 
prosecution, one of whom, Mr. Britt, thus graphically 
relates what transpired on that occasion. 

“Court was in session. Mr. Beckett [plaintiff in error] 
was there, and Mr. Keller and Mr. Wilgocki, and they 
were talking about the injunction in the Poor Farm case— 
talking for some time, and the court stated that he had 
decided not to grant the order, and Mr. Beckett stated 
that the court had informed him that before he would do 
so, he would hear him. The court said that was not so, 
and Mr. Beckett said it was so. The court repeated again 
that it was not so, and Mr. Beckett rose to his feet and 
slammed his fist on the table and said it was so—that he 
had said so. The court rose to his feet and told him he 
would not allow anybody to insult him in his own court 
room and ordered him to leave the court room. Mr. Beck- 
ett said he would not leave the court room, and started 
toward the court. The court then ordered the bailiff to 
take him from the room, and Mr. Savage [the bailiff] 
started to do so. He grabbed hold of Mr. Beckett and 
they struggled for a moment or two and Mr. Keller inter- 
fered and separated them and told Mr. Beckett to leave 
the room, and held Mr. Savage away from him. Mr. 
Beckett left the room, and that was about all that oc- 
curred.” 

The Court: “What did you see in ecpatae to Mr. Beckett 
trying to get at the court with clutched fist?” 

Answer: “When the court ordered him to leave the 
room he started right directly toward the court with his 
fist clenched. It looked as though he meant to do him 
harm.” 

Upon the conclusion of the testimony adduced at the 
instance of the court leave was sought by the plaintiff in 
error to introduce evidence in his own behalf, which re- 
quest was denied and which ruling is now assigned as 
error. 

This court has long recognized the distinction between 
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proceedings for direct contempts and for those acts 
which, although not committed in the presence of the 
court, tend to embarrass or prevent the due administra- 
tion of the law and which are known as constructive con- 
tempts. The offense in the one class of cases, being com- 
mitted in facie curie, is punishable without indictment or 
information, and without the formality of a trial or hear- 
ing of any kind, while in the other class of offenses a 
formal charge is required, with an opportunity for the 
accused to be heard in his own behalf. (See Gandy v. 
State, 13 Neb., 445; Cooley v. State, 46 Neb., 603.) If, 
therefore, this proceeding was one for a constructive con- 
tempt,—if the finding and judgment complained of are 
predicated, not upon what was seen and heard by the 
judge himself, but upon the testimony of witnesses to the 
transaction,—it was error to deny the hearing demanded. 
We understand the attorney general to concede that if 
the conduct alleged was by the district court treated as a 
constructive contempt, the effect of the ruling assigned 
is to deprive the accused of a substantial right, and is 
accordingly indefensible in this proceeding. 

The judgment is, however, defended upon the ground 
that the prosecution was in fact for a direct contempt,and 
that evidence was received merely to preserve a record of 
the transaction involved for the enlightenment of the pub- 
lic and in vindication of the judge’s action in the premises. 
But that view of the record should, we think, be rejected 
for two reasons: (1.) Proceedings for contempt are in 
their nature criminal and governed by the strict rules ap- 
plicable to prosecutions by indictment; hence presump- 
tions and intendments will not in this class of cases be 
indulged in order to sustain judgments of conviction. 
(Hawes v. State, 46 Neb., 149, and cases cited.) (2.) Assum- 
ing a proposition not decided, viz., that the foregoing 
contention finds support in the recitals of the transcript, 
such recitals are foreign to, and contradictory of, the 
record proper. That the record made by the trial court 
imports absolute verity for the purpose of appeal or re- 
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view by means of petition in error, is elementary law; 
but that rule, for obvious reasons, embraces such mat- 
ters only as are pertinent to the controversy below, and 
has never, so far as we are advised, been held applicable 
to matters wholly foreign to the issues or to entries non- 
judicial in character, whether made voluntarily by the 
clerk or under the direction of the judge. 

But we are, to amplify within logical bounds the argu- 
ment of the attorney general, asked to: sanction the propo- 
sition that the swearing and examining of witnesses in 
open court was, in this case, a solemn farce, and that the 
sole purpose of such judicial mimicry was to justify, 
through the medium of the press, a finding and judgment 
uninfluenced in the slightest degree by the evidence thus 
received,—an assumption as unjust to the learned dis- 
trict judge as the motive thereby implied would be un- 
usual and reprehensible. Granting, as has been said, 
that the record is ambiguous in respect to the character 
of the proceeding below, we prefer, instead of the alter- 
native mentioned, to adopt that construction which, al- 
though leading to a reversal of the judgment, imputes to 
the trial court an orderly disposition of the business be- 
fore it, in accordance with judicial methods. It is proba- 
ble that the record, which evinces a less degree of care in 
its preparation than might be expected in view of the 
source from whence it comes, fails to fairly indicate the 
position of the district court; but, upon the case here 
presented, the accused should, we think, have been per- 
mitted to purge the contempt, which the proof certainly 
tends to establish, and the denial of that right is error 
requiring a reversal of the judgment. 

REVERSED, 
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JAMES LORIUS ET AL. V. ALLEN ABBOTT. 
FILED OCTOBER 6, 1896. No. 6740. 


1, Justice of the Peace: JurispicTion: TITLES AND Bounpvartss: Evt- 
DENCE. The obvious purpose of the constitutional and statutory 
limitations upon the powers of justices of the peace concerning ac- 
tions on contracts for real estate is to exclude from the cognizance 
of such officers proceedings involving a determination of the title 
or boundaries of land, and not to render inadmissible, in actions 
within their jurisdiction, deeds, contracts, and other evidences of 
title. 


: LIQUIDATED Damaaes: AcTIons, A county judge, in 
the exercise of the authority conferred upon him as a justice of 
the peace, has jurisdiction of actions to recover liquidated dam- 
ages upon the failure of the defendant to convey real estate in ac- 
cordance with the terms of the agreement which is the basis of 
such proceeding. 

8. Contract to Convey Land: LiqgurmaTED DamacEs. Agreement al- 
leged as the cause of action examined, and held not a mere penalty, 
but a provision for liquidated damages upon the default of the 
promisor. 


ErRorR from the district court of Loup county. Tried 
below before THOMPSON, J. 


A. S. Moon, for plaintiffs in error. 
A. M. Robbins and C. I. Bragg, contra. 


Post, C. J. 


This cause was commenced before the county judge of 
Loup county in the exercise of his jurisdiction as a justice 
of the peace. It was by the plaintiff therein, Abbott, de- 
fendant in error,alleged that one of the plaintiffs in error, 
Lorius, on the 12th day of April, 1892, by written indent- 
ure undertook within thirty days from said date to con- 
vey to him, the said Abbott, certain real property situated 
in said county, and in default thereof the latter was to 
have the use and control of the premises therein de- 
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scribed for the year 1892 and until the month of March, 
1893, “the same being compensation as damages to said 
Abbott for the failure of said Lorius to execute said 
deed;” that Lorius having failed and refused to convey 
in accordance with the terms of his undertaking, con- 
spired with his co-defendant, Van Rheen, to cheat and de- 
fraud the plaintiff by keeping the latter out of possession 
of the said premises, and that in the execution of such 
fraudulent purpose he conveyed said premises by deed to 
the said Van Rheen, who was a party to the fraud alleged 
and who received such conveyance, and went into pos- 
session of said property with notice of the plaintiff’s 
rights in the premises. The foregoing allegations are 
accompanied by a prayer for judgment in the sum of 
$ , the rental value of said premises for the year 
1892. The defendants appeared before the county judge 
and objected to his jurisdiction over the subject of the 
action, which having been overruled, they interposed sep- 
arate motions to strike the bill of particulars, on the 
ground that it failed to state a cause of action, which 
motions were also overruled and a trial had, resulting in 
a judgment for the plaintiff therein against both defend- 
ants. Said cause was afterward, by means of the peti- 
tion in error of the said defendants, removed into the 
district court for Loup county for review, where, upon a 
final hearing, the said proceeding was dismissed, and - 
which is the ruling now assigned as error. 

In section 16, article 6, of the constitution we find the 
following provision relating to the jurisdiction of county 
courts: “They shall not have jurisdiction in criminal 
cases in which the punishment may exceed six months’ 
imprisonment or a fine of over fine hundred dollars; nor 
in actions in which title to real estate is songht to be 
recovered, or may be drawn in question; nor in actions 
on mortgages or contracts for the conveyance of real es- 
tate.” By section 2, chapter 20, Compiled Statutes, enti- 
tled “Courts,” it is declared that “county judges in their 
respective counties shall have and exercise the ordinary 
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powers and jurisdiction of justices of the peace, and shall 
in civil cases have concurrent jurisdiction with the dis- 
trict court in all civil cases in any sum not exceeding one 
thousand dollars.” Section 18, article 6, of the constitu- 
tion, defining the jurisdiction of justices of the peace, 
provides that “no justice of the peace shall have jurisdic- 
tion of any civil case where the amount in controversy 
shall exceed two hundred dollars; nor in a criminal case 
where the punishment may exceed three months’ impris- 
onment, or a fine of over one hundred dollars; nor in any 
matter wherein the title or boundaries of land may be in 
dispute.” The Civil Code, section 907, declares: “Jus- 
tices [of the peace] shall not have cognizance: * * * 
Fifth—In actions on contracts for rea] estate. Sixth-— 
In actions in which the title to real estate is sought to be 
recovered or may be drawn in question, except,” etc. We 
conclude from a consideration of the facts alleged that 
this is not an action upon a contract for the conveyance 
of real estate, within the meaning of either the constitu- 
tional or statutory provisions above quoted. The obvi- 
ous purpose of the limitations therein, so far as they 
relate to contracts concerning real estate, is to exclude 
from the cognizance of county courts and justices of the 
peace actions involving a determination of the title or 
boundaries of land, and not to render inadmissible, as 
affecting the right of possession merely, deeds and other 
evidence of title. (Galligher v. Conuell, 23 Neb., 391.) 

It is unnecessary to determine in this connection 
whether, upon the refusal of the defendant below, Lorius, 
to convey, the instrument set out operated as an exe- 
cuted lease of the premises therein described or as an 
executory agreement to lease, since in either case the 
gravamen of the action is the breach by said defendant 
of an undertaking which contemplated the relation of 
landlord and tenant, and the damage sought is the rental 
value of said premises for the stipulated period of one 
year. It is not unlike an action against a landlord for 
refusing to put the tenant in possession of the demised 
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premises which by implication admits the title of the 
former. Nor did the introduction in evidence by the 
plaintiff below of the agreement for the conveyance of 
the land operate to deprive the county judge of jurisdic- 
tion of the action. In Mushrush v. Devereaux, 20 Neb., 49, 
which was for the recovery of money paid upon an agree- 
ment for the sale of land after a refusal to convey, it was 
argued that inasmuch as the plaintiff was unable to make 
out his case without the introduction in evidence of the 
agreement in question, the justice of the peace was with- 
out jurisdiction of the action; but it was held, notwith- 
standing such fact, that the suit was for money had and 
received and, therefore, cognizable by the county judge 
in his capacity as a justice of the peace. The ground of 
the decision in that case is apparent from the concluding 
language of the opinion, viz.: “The plaintiff’s case, there- 
fore, depending not upon his refusal or failure to comply 
with the terms of his contract, upon which the advance 
payment was made, the county judge was not ousted of 
jurisdiction to try the action by reason of the constitu- 
tional provision cited or the provisions of statute in pur- 
suance thereof.” This case is within the reasoning there 
employed and must be governed thereby. 

It is insisted that the condition of the contract for the 
use by the plaintiff of the property therein mentioned is 
in the nature of a penalty and that, in the absence of an 
allegation of actual damage, the county judge erred in 
refusing to strike the bill of particulars; but to that prop- 
osition we cannot agree. The stipulation in question is 
entirely free from doubt or ambiguity, and is susceptible 
of a single interpretation, viz., that the provision therein 
for the benefit of the plaintiff below was intended to be 
the measure of his damage upon the breach of the con- 
tract by the defendant. The judgment is right and will 


be 
AFFIRMED, 
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West PoInr WATER POWER & LAND IMPROVEMENT Com- 
PANY V. STATE OF NEBRASKA, EX REL, P. M. MooDin, 
CouUNTY ATIORNEY. — 


Firep FEBRUARY 4, 1896.* No. 6064. 


1, Mills and Mill-Dams: WatTER-CouRSES: FIsHwAys. Persons erect- 
ing and maintaining dams for milling purposes in the streams of 
this state do so with the implied obligation to maintain adequate 
fishways for the passage of fish from the lower to the higher level 
of such streams and their tributaries. 


2. Powers of State: Potic—E PowrEr. The reserved powers of the state, 
including the police power, are inalienable, and cannot be surren- 
dered or bartered away by the legislature. 


3. Water-Courses: PRESERVATION OF Fisu. The preservation of the 
fish in the streams of the state is a proper function of government. 


4. Mandamus: Miti-Dams: FisHways. The duty enjoined upon the 
owner of mill-dams to construct and maintain fishways (see Crimi- 
nal Code, sec. 87a) is designed to promote the public welfare, and 
may be enforced by mandamus on the relation of the county attor- 
neys of the several counties. 


ErRRoR from the district court of Cuming county. Tried 
below before NorRIs, J. 


The opinion contains a statement of the case. 


J.C. Crawford, for plaintiff in error. 


In the argument reference was made to the following 
eases: State v. Franklin Falls Co.,6 Am. Rep. [N. H.], 513; 
Ryan v. Brown, 100 Am. Dec. [Mich.], 154; City of Janes- 
ville v. Carpenter, 20 Am. St. Rep. [Wis.], 123; Jones v. Pet- 
tibone, 2 Wis., 308*; Arnold v. Elmore, 16 Wis., 509*; Yates 
v. Judd, 18 Wis., 118*; Walker v. Shepardson, 4 Wis., 495; 
Wisconsin River Improvement Co. v. Lyons, 30 Wis., 61; De- 
laplaine v. Chicago & N. W. R. Co., 42 Wis., 214; Cohn v. 
Wausau Boom Co., 47 Wis., 314; Stevens Point Boom Co. v. 
Reilly, 46 Wis., 287; Hazeltine v. Case, 46 Wis., 391. 


*Publication withheld pending rehearing. See following case, 49 
Neb., 223. 
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M. McLaughlin, also for plaintiff in error. 


P. M. Moodie, contra: 


Plaintiff in error owns its mill-dam on the condition 
that it will provide a fishway whereby all fish may readily 
pass over or around it. (Holyoke v. Lyman, 15 Wall. [U. 8.], 
500; Town of Stoughton v. Baker, 4 Mass., 522*; Burnham 
v. Webster, 5 Mass., 266; Nickerson v. Brackett, 10 Mass., 
212; Cottrill v. Myrick, 12 Me., 229; Vinton v. Welsh, 9 
Pick. [Mass.], 92; Commonwealth v. Chapin, 5 Pick. [Mass.], 
204.) 

The legislature has no right to bind itself not to exer- 
cise its powers for the preservation of a common right. 
(Stone v. State of Mississippi, 101 U. S., 814; Boston Beer 
Co. v. State of Massachusetts, 97 U. S., 25; Boyd v. State of 
Alabama, 94 U. S., 645; Metropolitan Board of Excise v. 
Barrie, 34 N. Y., 657.) 

The plaintiff in error could acquire no prescriptive 
right, as against the public, to maintain a mill-dam with- 
outa fishway. (Parker v. People, 111 IIl., 581.) . 


Post, C. J. 


This was an application for a writ of mandamus to the 
district court for Cuming county on the relation of P. M. 
Moodie, as county attorney, to require the respondent 
therein, plaintiff in error, to construct a suitable fishway 
whereby fish may readily pass over or around a dam main- 
‘tained by said respondent in the Elkhorn river. An an- 
swer was filed by the respondent, in which is contained 
the following admission: “It admits that the respondent 
owns and maintains a mill-dam across said Elkhorn river 
at or near the city of West Point and within said county 
of Cuming, and that the said respondent has never pro- 
vided, and has not at the present time, a suitable fishway, 
nor any fishway whatever, whereby fish may pass over or 
around said mill-dam.” The other allegations of the an- 
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swer are, in substance, that the land upon which said dam 
is situated is private property; that the construction of 
said dam was authorized by the territorial legislature in 
the year 1867, and that the respondent has acquired the 
right to maintain it as at present constructed by adverse 
user; that the Elkhorn river is a private, unnavigable 
stream, and to require the respondent to construct a fish- 
way would be to damage its property, within the prohibi- 
tion of the state constitution. ‘To this answer a demurrer 
was interposed by the relator and sustained by the court. 
The respondent refusing to plead further, a peremptory 
writ of mandamus was awarded against it in accordance 
with the prayer of the petition, and the cause removed 
into this court for review by the respondent. 

The provision of statute relating to the subject in- 
volved is found in section 1 of the act amendatory of prior 
acts, approved April 4, 1887 (see Criminal Code, sec. 87a), 
viz.: “It shall also be unlawful for any person, associa- 
tion of persons, or corporation to place or establish any 
obstruction across any stream of water in this state that 
shall prevent the free passage of fish along said stream; 
Provided, That all persons, associations of persons, or cor- 
porations erecting, owning, or maintaining a mill-dam 
across any stream in this state shall, at his or its own ex- 
pense, construct and at all times maintain, subject to the 
approval of the fish commission, a suitable and substan- 
tial fishway whereby all fish passing along said stream 
can readily pass over or around said dam. Public waters, 
within the meaning of this section, shall embrace all 
lakes, ponds, rivers, creeks, bayous, and streams, except: 
private artificial ponds or ponds subject to the exclusive 
dominion of a single ownership.” (Session Laws, 1887, p. 
662, ch. 107, sec. 1.) The courts of this country have fre- 
quently been called upon to give effect to acts of this 
character and have, it is believed, in every instance sus- 
tained the power of the legislature over the subject. (See 
Hooker v. Cummings, 20 Johns. [N. Y.], 90; Town of Stough- 
ton v. Baker, 4 Mass., 522; Buruham v. Webster, 5 Mass., 


Vot. 49] SEPTEMBER TERM, 1896. 221 


West Point Water Power & Land Improvement Co. v. State. 


266: Commonwealth v. McCurdy, 5 Mass., 324; Nickerson v. 
Brackett, 10 Mass., 212; Commonwealth v. Chapin, 5 Pick. 
{Mass.], 199; Vinton v. Welsh, 9 Pick. [Mass.], 92; Common- 
wealth v. Essex Co., 13 Gray [Mass.], 248; Cottrill v. Myrick, 
12 Me., 229; Weller v. Snover, 42 N. J. Law, 341; Parker v. 
People, 111 Ill., 581; Holyoke Water-Power Co. v. Lyman, 15 
Wall. [U. S.J, 500.) In the case last cited, which involved 
a statute of Massachusetts after which ours appears to 
have been modeled, the subject was considered in all its 
phases, resulting in the conclusion that while a grant au- 
thorizing the use of the water of a stream for mill pur- 
poses is a vested right, such right is subject to legislative 
control, and that one erecting a dam in a stream annually 
frequented by fish, does so under the implied obligation 
to maintain sufficient openings to permit the passage of 
fish at all proper seasons. In that case Mr. Justice Clif- 
ford, after citing with approval the opinion of Chief Jus- 
tice Shaw in Commonwealth v. Essen Co., supra, says: 
“From the earliest times the right of the public to the 
passage of fish in rivers and the private rights of riparian 
proprietors, incident to and dependent on the public 
right, have been subject to regulation of the legislature; 
that the mode adopted by the legislature, whether by 
public or private acts, to secure and preserve such rights, 
has been by requiring, in the erection of dams, such 
sluices and fishways as would enable these migratory 
fish, according to their known habits and instincts, to 
pass from the lower to the higher level of the water oc- 
casioned by such dam, so that, although their passage 
might be somewhat impeded, it would not be thereby es- 
sentially obstructed.” And in Commonicealth v. Chapin, 
supra, the same principle is recognized by Chief Justice 
Parker in the following language: “This common law 
right of several fishery, in the owners of lands bordering 
on rivers not navigable, is subject to a reasonable qualifi- 
cation, in order to protect the rights of others, who in 
virtue of owning the soil have the same right, but might 
lose all advantage from it if their neighbors below them, 
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on a stream or river, might with impunity wholly impede 
the passage of fish into the lakes or ponds, where they, by 
instinct, prepare for the multiplication of the species. 
This restriction is founded upon that universal principle 
of évery just code of laws, sic uwtere tuo ut alienun non 
ledas.” State v. Franklin Falls Co., 49 N. H., 240, to which 
we are referred in support of the opposing view, is not au- 
thority for the contention of the plaintiff in error. In- 
deed, it may be said to sustain the doctrine of the cases 
above cited, since the propositions therein asserted are (1) 
that the maintaining, in an unnavigable river, which is 
the outlet of a large inland lake, of a dam without a fish- 
way so as to obstruct the passage of fish from the sea to 
the lake, is indictable at common law; (2) no right will 
be acquired as against the state by the obstruction of a 
public fishery for more than twenty years under a claim 
of right, where such obstruction originated without right. 

Regarding the plaintiff in error’s reliance upon a pre- 
scriptive right to maintain its dam without making pro- 
vision for the passage of fish, and upon the fact that the 
construction of the dam was authorized by the territorial 
legislature, it is sufficient that the reserved powers of the 
state, including the right to conserve and promote the 
public welfare at the expense of private interests, de- 
nominated the police power, is inalienable, and cannot be 
surrendered or bartered away by the legislature. (Parker 
v. People, supra; Alger v. Weston, 14 Johns. [N. Y.], 231; 
People v. Morris, 18 Wend. [N. Y.], 329; Metropolitan 
Board of Eacise v. Barrie, 34 N. Y., 657; Stone v. AMissis- 
sippi, 101 U. §., 814.) 

Lastly, it is urged that the law recognizes no common 
right of fishery in the streams of this state; that such 
right belongs exclusively to the owners of the soil; that 
it is, in short, a private right only, in which the state is 
not interested, and that the writ of mandamus should not, 
therefore, have been allowed on the relation of the county 
attorney. In Attorney General v. Albion Academy, 52 Wis., 
469, the rule is thus stated: “ “The question whether the 
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attorney general can sue, or whether the suit must he 
brought by some private party, depends upon whether 
the injury sought to be redressed is public in its nature, 
affecting public interests, or whether it is merely private, 
affecting private rights and interests only. In the latter 
case the attorney general cannot sue; in all others he can. 
In case of a wrong which is also a public as well as a 
private injury, the attorney general may sue in respect to 
the public injury, although a private person may also sue 
in respect to his private injury.’” And, as said by this 
court in Smiley v. MacDonald, 42 Neb., 5, the test of public 
utility is whether the particular regulation involved has 
some relation to the publi¢e welfare and whether such is 
in fact the end sought to be attained. That the declared 
purpose of the act, viz., the preservation of the fish in our 
streams, is a proper function of the state government as 
tending directly to promote the public welfare, is a prop- 
osition distinctly recognized by authority, including the 
cases above cited. The provision for the construction of 
fishways must therefore be regarded as a duty enjoined 
upon persons and corporations maintaining dams in the 
streams of the state, in the interest of the public at large. 
It follows that the writ was properly allowed on the re- 
lation of the county attorney, and that the judgment of 


the district court should be 
AFFIRMED. 


West PoInT WATER POWER & LAND IMPROVEMENT COM- 
PANY V. STATE OF NEBRASKA, EX REL. P. M. MOODIn, 
CouNTY ATTORNEY. 


FILED OcToBER 6, 1896. No. 6064. 


1. Pleading: JupGMENT. “It is a well established rule of pleading, 
under the Code as well as at common law, that a judgment upon 
demurrer must be against the party whose pleading was first de- 
fective in substance, and that a demurrer searches the entire record 
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and must go against the first error.” (Hower v. Aultman, 27 Neb., 
251; Oakley v. Valley County, 40 Neb., 900.) 


2. Water-Courses: Fisuways: CONSTITUTIONAL LAW: STATUTES. The 
legislature of the year 1875 passed a law entitled “An act to pro- 
hibit the catching of game fish in certain cases.” (See Session 
Laws, 1875, p. 28.) The act referred to was the subject of amend- 
ment and repeal by the legislative body which convened in 1879, 
the title of the amendatory act being as follows: “An act to amend 
sections one, two, and three of an act entitled ‘An act to prohibit 
the catching of game fish in certain cases.’’’ (Session Laws, 1879, 
p. 71.) During a session of the legislature convening in 1887 an 
act was passed under the following title: ‘““An act to amend sec- 
tion one of ‘An act to amend sections one, two, and three of an 
act entitled ‘“‘An act to prohibit the catching of game fish in cer- 
tain cases.”’” (Session Laws, 1887, p. 662, ch. 107.) Among other 
things, this latter act made it obligatory upon persons or corpora- 
tions owning, erecting, or maintaining a mill-dam across any 
stream of water in the state to construct and keep suitable fish- 
ways for the passage of fish over and around the dam. Held, That 
the portion of the act last referred to which prescribed the duty of 
construction, etc., of a fishway was a subject not expressed in the 
title of the act, and hence the act, to the extent it was attempted 
to legislate therein upon such subject, was within the constitu- 
tional inhibition that ‘‘No bill shall contain more than one sub- 
ject, and the same shall be clearly expressed in its title.’’ This is 
equally true whether the act be viewed as an amendatory one, as 
it is purported to be, or as an independent act, complete within 
itself. 


REHEARING of preceding case, 49 Neb., 218. 
J. OC. Crawford and M. McLaughlin, for plaintiff in error. 
P. M. Moodie, contra. 


HARRISON, J. 


In this, an action instituted in the district court of 
Cuming county, the relator, the county attorney of said 
county, asked the issuance of a writ of mandamus order- 
ing the respondent to make and keep a suitable fishway 
for the passage of fish over and around a mill-dam owned 
and maintained by it in the Elkhorn river. To an an- 
swer filed by the respondent, the relator filed a general 
demurrer, which was sustained and, the respondent elect- 
ing not to plead further, a peremptory writ of mandamus 
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was granted and issued against it, as prayed in the ap- 
plication or petition. The case was presented to this 
court for review by the unsuccessful party in the district 
court. The result of a hearing here was the affirmance 
of the action of the district court. For opinion then an- 
nounced see preceding case, 49 Neb., 218. A motion for 
rehearing was filed and, on consideration, granted, and 
the cause has been again submitted to this court for ex- 
‘amination and decision. 

At this hearing a question was raised and discussed 
which was not presented, and to which no reference was 
made at the former hearing, viz., that the act of the legis- 
lature, under the provisions of which this action was in- 
stituted, and by which it is claimed the duty was cast 
upon the respondent of performing the acts sought to 
be required by this proceeding, was unconstitutional, as 
violative of that portion of our constitution wherein it is 
prescribed that “No bill shall contain more than one sub- 
ject, and the same shall be clearly expressed in its title.” 
(Constitution, sec. 11, art. 3.) To determine this question 
it will be necessary to examine the course of legislation 
on the subject involved in the action, to review the his- 
tory of the act or acts of the law-making body, which it is 
urged the respondent had failed to fulfill. 

The original enactment was passed during the year 
1875 (see Session Laws, 1875, p. 23), and was entitled 
“An act to prohibit the catching of game fish in certain 
cases.” Section 1 was as follows: “That it shall be un- 
lawful to catch, interfere with, or destroy by the use of 
any seine, dip-net, set-net, trammel-net, or basket, any 
black bass, willow bass, pickerel, pike, trout, jack- 
salmon, perch or any other game fish, in any lake, pond, 
slough or other body of water lying in whole or in part 
within the state of Nebraska, which does not at all sea- 
sons of the year have a natural inlet and outlet from and 
into some river, creek or other stream of water, without 
first having obtained the consent of the owners of the 
land upon which is situated any such lake, pond, or 

19 
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slough as aforesaid.” Section 2 provided the penalty or 
punishment to be adjudged against any person doing 
any of the things prohibited by the act, and section 3 
gave justices of the peace jurisdiction of all cases arising 
under the provisions of the act. . 

The foregoing act was the subject of repeal and amend- 
ment in 1879 (see Session Laws, 1879, p. 71), the title to 
the repealing act being as follows: “An act to amend sec- 
tions one, two, and three of an act entitled ‘An act to pro- — 
hibit the catching of game fish in certain cases.” In 
section 1 of this amendatory act it was made unlawful 
for any person or persons to catch, kill, injure, or destroy 
any fish in any river, creek, brook, stream, lake, pond, 
bayou, or other body of water in this state with a seine, 
trammel-net, gill-net, pound net, basket, or weir, or in 
any other manner, except with a hook and line, spear and 
fork, and made unlawful for any person to set or drag a 
seine or net, or any of the prohibited appliances for catch- 
ing fish, in any of the designated waters, and authorizing 
any person finding any of them so set to take them up, 
and provided that the act shall not be construed to pro- 
hibit the owners of private ponds or streams from taking 
fish therefrom in any manner they choose. Section 2 pro- 
vided: “It shall be unlawful for any person or persons to 
injure, disturb, or destroy any hatching-box, hatching- 
house, or pond used for hatching or propagating fish, or 
to injure or destroy or disturb any spawn, or fry, or fish in 
any hatching-box, hatching-house or pond or stream; Pro- 
vided, That the fish commissioners of this state may take, 
or cause to be taken, any of the fish named in this section 
for the purposes of propagation, or stocking the waters 
of this state.” And in section 3 it was stated: “It shal 
be unlawful for any person or persons to catch, in- 
jure, kill, or destroy any California salmon, land-locked 
salmon, trout, shad, white-fish, or carp, which shall have 
been planted or placed in any waters of this state by the 
fish commissioners, or by private persons.” By each 
section the punishment for the acts prohibited by its 
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terms was provided, and by section 4 the sections of the 
act of 1875 were repealed in terms. 

During the legislative session of 1887 an act was 
passed which purported to amend section 1 of the 
amendatory act of 1879 (see Session Laws, 1887, p. 662) 
with the following title: “An act to amend section one 
of ‘An act to amend sections one, two, and three of an 
act entitled “An act to prohibit the catching of game fish 
in certain cases.”’” Section 1 of this act of 1887 made 
it unlawful for any person to catch, kill, injure, or de- 
stroy any fish in any public water in this state or in the 
Missouri river along the eastern boundary of this state, 
in any manner except by the use of hook and line, and the 
use of seines, nets, and other devices other than the hook 
or line were prohibited and made unlawful. It was 
further provided, among other things: “It shall also be 
unlawful for any person, association of persons, or cor- 
poration to place or establish any obstruction across any 
stream of water in this state that shall prevent the free 
passage of fish along said stream; Provided, That all per- 
sons, associations of persons, or corporations erecting, 
owning, or maintaining a mill-dam across any stream in 
this state shall, at his or its own expense, construct and 
at all times maintain, subject to the approval of the fish 
commission, a suitable and substantial fishway whereby 
all fish passing along said stream can readily pass over 
or around said dam. Public waters, within the meaning 
of this section, shall embrace all lakes, ponds, rivers, 
creeks, bayous, and streams, except private artificial 
ponds, or ponds subject to the exclusive dominion of a 
single ownership. Every violation of any provision of 
this section shall be a misdemeanor, and every person, 
association, or corporation convicted of an offense under 
this section shall pay a fine of not less than twenty-five 
(25) dollars and costs of prosecution, or imprisonment in 
the county jail not less than ten days or until such fine 
and costs are paid. * * * Each day any mill-dam or 
other obstruction shall be continued without such fish- 
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way shall be deemed and taken as a separate offense 
under this act.” 

It needs no discussion or argument to establish that 
the subject-matter of the portion of the act of 1887, just 
quoted, which refers to and prescribes the duty of per- 
sons or corporations owning, erecting, or maintaining a 
mill-dam across any stream of water in the state to con- 
struct and keep a suitable fishway for the passage of fish 
over or around the dam is not included or expressed in 
the title of the act, which, in its words and substance, is 
as follows: “An act to prohibit the catching of game 
fish in certain cases,” as it appeared entitling and gov- 
erning the subject-matter of the original enactment and 
was retained and used throughout the course of the 
amendments attempted by the legislative body. The por- 
tion of the act of 1887 alluded to is clearly foreign to the 
subject of the title of either the original or a1..endatory 
acts, and hence void and of none effect, and this is equally’ 
true whether the acts in question be in view either as in- 
dependent acts on the subject of the title, complete in 
themselves, or as amendatory as the last in point of time 
purported to be. 

It will be remembered that the judgment in the cause 
in the district court was based upon a ruling sustaining 
a general demurrer to the answer of respondent. “It is 
a well established rule of pleading, under the Code as 
well as at common law, that a judgment upon demurrer 
must be against the party whose pleading was first de- 
fective in substance, and that a demurrer searches the 
entire record and must go against the first error.” (Hower 
v. Aultman, 27 Neb., 251, and cases cited. See, also, Oakley 
v. Valley County, 40 Neb., 900.) The petition in this case 
being a statement of a cause of action having its source 
or basis in a statute in itself unconstitutional, and there- 
fore void, did not state a cause of action, and, applying 
the rule of pleading just referred to, the judgment should 
have been favorable to the respondent and not the peti- 
tioner; hence the former affirmance by this court of the 
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judgment of the district court must be set aside, the 
judgment of the district court reversed, and, as there can 
be no amendment of the petition which will be of any 
avail, the action will be dismissed. The questions which 
were considered and decided at the former hearing of the 
cause in this court are unnecessary to a final determina- 
tion and disposition of the case and need not now be re- 


examined. 
REVERSED AND DISMISSED. 


OMAHA CONSOLIDATED VINEGAR COMPANY, APPELLANT, 
v. JOSEPH BURNS, APPELLEE. 


FILED OCTOBER 6, 1896. No. 5473. 


1, Contract to Sink Tubular Well: Construction: SupPpLy OF WATER. 
The contract upoa which the cross-petition in this action declared 
construed, and held to be an agreement under which the defendant 
was to sink a tubular well of prescribed dimensions, until a flow 
of two thousand gallons of water per hour was obtained, not to 
extend, however, beyond a depth of five hundred feet, at any as- 
certained or fixed compensation for such further extension, and 
not in any event to extend beyond a depth at which the company, 
the employer, should give the defendant notice to quit work. 


: TERMINATION: AMOUNT OF RECOVERY. The cross-petition de- 
clared on a completed contract. During the progress of the work 
under the contract the company notified the defendant to stop any 
further work on the well. With the requirements of such notice 
the defendant complied. Held, That under the pleadings he 
could recover the contract price for the number of feet of the well 
then completed as to dimensions, casing, etc., in accordance with 
the contract, and for no more. 


2. 


: SUPPLY OF WATER. The contract in question did not provide 
that any specific quantity or flow of water should be obtained as a 
condition precedent to or upon which depended defendant’s right 
to compensation for such labor as he performed or materials he 
furnished in the completion of any portion of the well according 
to contract, and further, in this connection, that the contract was 
enforceable notwithstanding its omission in respect to the con- 
dition to which reference has just been made. 


3. 


4, 7 . Held, That under the facts and circumstances shown 
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in evidence, the contract by virtue of which defendant demanded 
a recovery was binding on the company against which the claim 
was sought to be established. 


5. Mechanics’ Liens: TusuLAR WELLS. The account for labor per- 
formed and materials furnished in sinking a tubular well affords 
no foundation for a claim for a mechanic’s lien on the premises 
on which the improvement is made. 


The former opinion in this case, to the extent the 
construction given the contract between the company and defend- 
ant differed and was in conflict with the construction herein 
adopted, is reversed. 


REHEARING of case reported in 44 Neb., 21. 
Mahoney & Smyth, for appellant. 


Charles Offutt, contra. 


HARRISON, J. 


The defendant in this action filed a mechanic’s lien in 
the proper office in Douglas county against the property 
of plaintiff, the account on which the claim of lien was 
predicated being for work performed and material fur- 
nished in and about the sinking of a “tubular” well in 
the property of plaintiff company in Omaha. This ac- 
tion was instituted by the plaintiff company, the object 
being to secure the cancellation of the lien, or its removal 
as an alleged cloud on the company’s title to the property. 
The defendant filed a cross-bill, or petition, in which he 
asked that the amount due him from the plaintiff might 
be ascertained and adjudged, and his lien therefor fore- 
closed, etc. To this cross-petition the company pleaded 
and of the issues there was a trial, the result of which 
was favorable to the defendant. The company appealed 
to this court, and on hearing of the case here the judg- 
ment of the district court was reversed. (See 44 Neb., 21.) 
A motion for rehearing was filed and allowed, and the 
case has been again submitted for decision. There was a 
sufficiently full statement of the issues, and such facts as 
were and are necessary to an understanding of the case, 
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in the former opinion, to which we refer the reader for 
such statement, not deeming a repetition necessary here. 
The contract by virtue of which the defendant alleged he 
did the work and furnished the materials was as follows: 

“JOSEPH Burns: Please sink a tubular well of seven- 
inch lap welded iron pipe at our vinegar factory in 
Omaha, and continue sinking the same until you get a 
water supply of 2,000 gallons of water per hour, unless 
sooner stopped by us. You to furnish all pipe, points, 
and working barrel and valves, together with plunger 
rods and all other material necessary to construct and 
complete the well in a first-class manner to the surface of 
the ground, and on completion of the work we agree to 
settle for the same at the rate of ($5.00) five dollars per 
foot, one-half to be paid in cash and the balance to be 
paid by our note for ninety days, without interest. We 
will furnish, at our own expense, the pump, or whatever 
we may <lecide to use to raise the water with. It is the 
understanding of this that you pay all bills for labor and 
material necessary to complete the work as above, for 
the above prices, and should the well have to be sunk be- 
low 250 feet, then the price shall be six dollars per foot 
below the first 250 feet, or for the second 250 feet, or any 
part thereof that it may be necessary to sink the well to 
obtain the necessary amount of water; and it is further 
understood that in no case shall the well be sunk deeper 
than five hundred feet (500) deep, at this price, from 
the surface of the ground. It is the understanding that 
when the well is complete as above it shall be paid for 
as first mentioned, namely, one-half cash and balance in 
note as above.” 

The former opinion, in part, hinged upon the construc- 
tion therein given to the contract we have just quoted. 
As we read it, we are forced to conclude: First—That 
the defendant could, or would, fulfill it (this being the 
point which we now desire to settle) by sinking the well 
to such depth as to obtain a continuous flow of 2,000 gal- 
lons of water per hour. Second—That the depth could 
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not be extended beyond 500 feet under the existing con- 
tract, this because the contract did not provide for the 
payment of any consideration for any further prosecution 
of the work, and there were other facts in evidence which, 
we believe, fully support this conclusion. Third—hat 
defendant was to stop whenever notified to do so by the 
company. 

Pursuant, presumably, to the right given it by the con- 
tract to stop the sinking of the well at such time as it de- 
sired, the company served defendant with the following 
notice: 


“To Joseph Burns, His Agents, Assigns, and Employes: It 
is provided in our contract of September 11th that you 
shall sink a tubular well of seven-inch lap pipe, welded 
iron pipe, at our vinegar factory at Omaha, and continue 
sinking the same until you get a supply of 2,000 gallons 
of water per hour, unless sooner stopped by us. 

“We now exercise our right to stop you in accordance 
with said contract, and hereby notify you to forthwith 
cease work upon said well, to remove your machinery and 
tools from our property, and vacate our premises at once. 

“J. H. BARRETT, 
“President.” 


At the time of the service of this notice the well was 
completed, as to dimensions and being properly cased, 
to a depth of 145 feet, and had proceeded beyond this 
some 375 feet. A portion of this latter distance pipe had 
been used but five inches in diameter, and a part four 
‘inches. In the former opinion the contract was con- 
strued as providing that the defendant was to obtain a 
continuous flow of 2,000 gallons of water per hour, and if 
he failed to do so within five hundred feet, to receive 
nothing for what he had done under the contract. We 
fee] forced, at this time, to adopt a somewhat different 
conclusion in the one particular, i. e., in respect to the flow 
of water. Doubtless the primary and moving purpose of 
the company’s entering into the contract was to obtain 
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the water, and not an unsatisfactory or insufficient flow 
thereof. But if it was the intention to provide in the 
contract that a prescribed quantity or yield of water 
should result from the labors of defendant, or he should 
receive no compensation, the contract made did not ex- 
press or carry out the intention. A contract may be exe- 
cuted, and they have been, binding the party sinking the 
well to furnish a satisfactory or definitely stated quantity 
of water, or get no, or a reduced, compensation for the 
labor performed. It is true that such a contract con- 
tains a possible hardship on the contractor, but to this it 
must be answered that it is a contract to perform a some- 
thing which necessarily, as an inherent element, has this 
uncertainty or contingency, and if he voluntarily enters 
into the contract he assumes the risks and possible hard- 
ships incident thereto. Having done so, if the contin- 
gency becomes a certainty, a fact, he must bear the result. 
(Jackson v. Cresswell, 61 N. W. Rep. [Ia.], 383.) The rule is 
equally forcible as to the other contracting party, in this 
case the company, if the agreement is executed without 
provision that a specific flow of water shall be obtained, 
as was this one; then the labor and materials must be 
paid for as per contract, be the flow of water little or 
much. The recovery in the action was asked by the de- 
fendant on an allegation in the cross-bill of a perform- 
ance of the contract on his part according to all its terms 
and conditions. At the time he was notified by the com- 
- pany to quit work on the well, as we have before stated, 
he had completed 145 feet in strict compliance with the 
terms of the agreement, and more than 300 feet addi- 
tional partially. He was entitled, as we view the con- 
tract under the pleadings, to payment for the 145 feet at 
$5 per foot, or $725. The trial court, as to the remaining 
350 feet of the 500 feet which it had concluded the de- 
fendant was, by the terms of the contract, to sink the 
well, unless sooner stopped, received evidence of what 
would be the reasonable value of the work and materials 
necessary to finish the well from the dimensions of five 
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and four inches in diameter, which such further portions 
of it had when the work was stopped, to what the agree- 
ment contemplated and demanded, and deducting the 
amount thus obtained from the sum which the number of 
feet, if completed according to contract, would have cost 
at the contract price, gave the defendant judgment for the 
balance. The defendant sought, in the evidence adduced 
on his part, to support three theories in relation to this 
smaller portion of the well. One that, under his definition 
of a tubular well, it might, under certain conditions, as 
detailed in the evidence, be completed and fulfill the con- 
tract and yet be, a great portion of it, not more than five 
inches in diameter, or four, or even less. Another that 
it was entirely proper to proceed from the 145-foot point, 
or any other, in fact, with the smaller pipe, and after- 
wards, as was his purpose if he thought it necessary, 
draw out the smaller pipe, make the hole larger, as re- 
quired by the contract, and let down pipe of the contract 
dimensions. It was in evidence that defendant stated, 
at times when the work was in progress, when objections 
were made by some officers of the company to the use of 
the small pipe, that he was merely prospecting for water. 
The trial court adopted the theory that putting in the 
small pipes was a proper manner of proceeding with the 
work; that it was a completion of the well to the extent 
it had progressed, within the terms of the contract, and 
hence allowed compensation therefor, as we have herein- 
before outlined. This, we must conclude, was wrong. 
Under the pleadings the defendant could recover for only 
so much of the well as had been fully completed according 
to the contract. If he desired to do some prospecting or 
searching for water he could do so, and might, in so do- 
ing, perform labor, the results of which could afterwards 
be utilized in completing portions of the well to comply 
with the contract. It is of the evidence introduced in de- 
fendant’s behalf that as soon as the small pipes were 
withdrawn the hole would at once, partially or wholly, 
fill with sand and other substances, as the case might be, 
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to what extent could not, with any certainty, be asserted. 
Certainly, then, evidence of what would be the recover- 
able value of completing the well must, of necessity, be 
as variable and uncertain as the conditions under which 
it would have to be performed, and could not be accu- 
rately estimated so as to furnish a reliable measurement 
on which to base a deduction from the fixed contract 
price, and say that we were requiring ascertained com- 
pensation from the company, a price specified by the 
agreement for finished work, under a pleading of a com- 
pleted contract. Cases may arise, and probably have 
arisen, where the contract and the evidence will furnish 
and have presented such conditions as afforded oppertu- 
nity for the application of the rule, or one similar to that 
indicated and for which contention was made, but it ean 
have no bearing in this case. The articles of incorpora- 
tion which had been adopted by the company were intro- 
duced in evidence, and in the seventh paragraph thereof 
it was provided as follows: “The affairs of this corpora- 
tion shall be conducted by a board of directors of five 
members, who shall elect a president, vice president, and 
secretary, who shall also be treasurer; they shall appoint 
such superintendents, agents, and managers as they shall 
from time to time deem necessary for the transaction of 
the business of this corporation, and a person learned in 
the law as attorney and counsel thereof; they shall also 
have power to adopt a code of by-laws if they deem it 
necessary.” 

It is urged that there was no evidence of authorization 
by the board of directors of the making of the contract 
under which the defendant claims, or any right or power 
delegated to the president by which he could enter into 
any such agreement for the company so that it would be 
the contract of the organization. The company, so far as 
is shown by the articles of incorporation and the evidence, 
was not one having a seal. The contract was not re- 
quired to be made by seal. It was admitted in the plead- 
ings filed by the corporation, in answer to defendant's 
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cross-petition, that J. H. Barrett, who signed the contract, 
was the president of the company at the time of signing, 
and that he signed it as such president. The services to 
be performed were such as were then demanded, and thor- 
oughly fit and suitable in and about the business in which 
the corporation was engaged. The defendant went on 
the premises of the company with the necessary ma- 
chinery and implements to perform his part of the con- 
tract, began it, and continued it almost without ceasing, 
night and day, during three months or more, and in the 
work was directed and consulted with by the different 
officers of the company, and by and for the company was 
notified, in the manner provided for in the contract, to 
stop the work which he was doing under it, and moreover 
the company is here in this suit claiming relief under and 
by virtue of the terms and provisions of the agreement. 
There is sufficient here to constitute the contract binding 
on the company, whether it was so in its inception or not, 
which we do not here decide. 

By the decree of the trial court the defendant was al- 
lowed a lien on the premises of the corporation, under the 
provisions of chapter 54, Compiled Statutes, entitled 
“Mechanics’ and Laborers’ Liens,” for the amount ad- 
judged due of his account. The first section of the chap- 
ter to which we have referred is as follows: “Any pergon 
who shall perform any labor, or furnish any material or 
machinery or fixtures, for the erection, reparation, or re- 
moval of any, house, mill, manufactory, or building or 
appurtenance, by virtue of a contract or agreement, ex- 
pressed or implied, with the owner thereof or his agents, 
shall have a lien to secure the payment of the same upon 
such house, mill, manufactory, building, or appurtenance, 
and the lot of land upon which the same shall stand.” It 
is the established doctrine of this court that this section 
shall be given a liberal construction, so that, whenever 
practicable thereunder, the mechanic, laborer, or fur- 
nisher of materials may be afforded a remedy for the 
enforcement of the accounts due them. But the improve- 
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ment for which the account in suit accrued was for the 
sinking of the well and casing it, an improvement which 
may be said to have been in the soil and cannot, by any 
liberality in the construction, however great, be brought 
within the meaning of the words “perform labor, or fur- 
nish any material or machinery or fixtures, for the erec- 
tion * * * ofany house, mill, manufactory, or build- 
ing or appurtenance,” etc., and the filing of the claim, 
etc., established no lien. 

The former opinion, insomuch as it conflicts with this 
one, is overruled. The defendant may, within forty days, 
file a remittitur of the sum of $1,430.50 of the amount ad- 
judged due him by the decree of the district court, as of 
the date of such decree. If he does so the decree will be 
set aside to the extent of its allowance of a mechanic’s 
lien, and, as thus modified, it will be affirmed, and a de- 
cree will be entered in this court canceling the lien of 
record. If the remittitur is not filed the decree of the 
district court must in all things be reversed. 


JUDGMENT ACCORDINGLY, 


JOHN THAMS, APPELLANT, V. GEORGE H, SHARP ET AL., 
APPELLEES. 


FILED OCTOBER 6, 1896. No. 6689. 


1, Evidence: DEEDS: TranscripT oF Recorp. A certified transcript of 
the record of a deed duly recorded may be read in evidence with 
like force and effect of the original deed, whenever the original is 
shown to be lost or not belonging to the party seeking to use it, 
nor within his control. (Compiled Statutes, ch. 73, sec. 13.) 


2. Deeds: Evipence or Forcery. Evidence in the case considered, 
and held sufficient to sustain the finding of the trial court that the 
deed purporting to have been made by P. T. to J. R. A. was genu- 
ine and not a forgery. 


APPEAL from the district court of Knox county. Heard 
below before JACKSON, J. 
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Simpson & Sornborger, for appellant. 


References as to competency of certified copy of record 
of deed: 1 Wharton, Evidence [8d ed.], see. 141; Edwards 
v. Noyes, 65 N. Y., 125; Wrise v. Nelson, 66 Pa. St., 2583. 
Potts v. Coleman, 5 So. Rep. [Ala.], 782; Loftin v. Loftin, 1 
8S. E. Rep. [N. Car.], 8387; Allen cv. Read, 17 8S. W. Rep. 
[Tex.], 115; Overand v. Menezer, 18 S. W. Rep. [Tex.], 301; 
Dickinson v. Breeden, 25 Ill., 168; Newell, Ejectment, 464; 
Phillips v. Bishop, 35 Neb., 487. 


C.C. McNish and A. R. Oleson, contra. 


Norval, J. 


This action was instituted in the court below by John 
Thams against George H. Sharp and Andrew R. Gra- 
ham to quiet title to the southwest quarter of section 20, 
township 29, range 2 west of the 6th P. M., and to cancel 
af record certain deeds covering the lands mentioned. 
The defendant Graham filed an answer and cross-peti- 
tion, setting up therein title to the premises in himself 
and praying that the same may be quieted in him. 
Plaintiff replied by a general denial. There was a trial 
on the merits, which resulted in a decree for Graham, 
from which this appeal is taken, plaintiff claiming that 
the findings of the trial court are unsupported by the 
evidence. © 

A patent was issued for the lands in dispute by the 
United States to one Peter Thams, of Clinton county, 
Towa, on April 1, 1872, which patent was duly recorded. 
On July 29, 1891, the said Peter Thams, his wife joining 
with him, conveyed the lands by warranty deed, duly 
acknowledged, to his brother, the plaintiff herein, which 
deed was filed for record on August 17, 1891. The de- 
fendant Graham also claims to be the owner of the lands 
through certain conveyances, the following being his 
chain of title: A warranty deed purporting to have been 
made by Peter Thams, to one John R. Armstrong, of Elk- 
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hart, Indiana, acknowledged before I. N. Whittam, a no- 
tary public, on May 6, 1872, recorded May 15, 1872; 
warranty deed from the widow and heirs of John R. 
Armstrong, deceased, to George H. Sharp, dated Septem- 
ber 21, 1891, recorded September 26, 1891; quitclaim 
deed from George Lf. Sharp and Winifred C., his wife, to 
Andrew R. Graham, bearing date September 25, 1891, 
recorded May 17, 1892. It will be observed that each 
party claims title through Peter Thams as the common 
source. Plaintiff alleges and claims that the deed pur- 
porting to have been executed by Peter Thams to Arm- 
strong was forged. The decision in this case turns upon 
the fact whether that deed is genuine or fictitious. 

Peter Thams, plaintiff’s grantor and the person who 
acquired the title to the 160 acres from the United States, 
testified positively that he never signed or acknowledged 
the Armstrong deed and is not acquainted with the per- 
son certifying to the acknowledgment; that he first 
learned of its existence about two years prior to the trial; 
that he never conveyed these lands to any person other 
than Jolin Thams, the plaintiff; that he paid the taxes on 
the real estate for several years between 1872 and 1890, 
and that he always spelled his surname “T-l-a-m-s,” and 
never with the letter “e” preceding the letter “s.” The 
above is the substance of the evidence upon which the 
plaintiff relies in making out his case, with the exception 
as to the way the grantor’s name is spelled in the deed 
to Armstrong, which will be presently stated. The record 
shows that John R. Armstrong died at his home in Elk- 
hart, Indiana, several years since. It was proven upon 
the trial by the testimony of his widow and other mem- 
bers of his family that his valuable papers at the time of 
his death were kept at his home in a bureau drawer; that 
subsequently on the removal of the family to another 
state the contents of the bureau, including the said pa- 
pers of the deceased, were dumped upon the floor, where 
the papers were left, and that the controverted deed can- 
not now be found, although diligent search therefor has 
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been made. The deed was recorded in the deed records 
of Knox county, and plaintiff introduced in evidence a 
certified transcript of the record. This shows that in the 
body of the deed and in the certificate of acknowledg 
ment, as well as the signature of the grantor, his surname 
is spelled “I'-h-a-m-e-s.” While the incorrect spelling of 
the grantor’s name thus indicated tends to corroborate 
the testimony of Peter Thams, it is not necessarily con- 
clusive upon the question whether the deed was forged. 
(Rogers v. Manley, 49 N. W. Rep. [Minn.], 194.) It is prob- 
ably true that the testimony adduced by the plaintiff 
would have warranted a finding and decree in his favor; 
but that alone will not authorize a reversal. It must 
also appear that the decree was not supported by suté- 
cient evidence, which plaintiff insists that the record 
shows. As tending to establish that Peter Thams con- 
veyed the lands to Armstrong, there is the record of such 
conveyance, and in addition thereto the testimony by 
deposition of I. N. Whittam, the notary public before 
whom the acknowledgment of the conveyance purports 
to have been taken, to the effect that Peter Thams, at and 
prior to the date of the deed, resided in Cedar Rapids, 
Iowa, the latter being engaged in the saloon business on 
Second street, not far distant from witness’ office; that 
Thams went before Whittam and acknowledged the deed 
in question, about twenty or twenty-one years prior to 
the date of his testifying, and that he has a personal rec- 
ollection of taking the acknowledgment and making the 
deed. It was shown beyond dispute that Peter Thams, 
plaintiff’s grantor, resided in Cedar Rapids at the date of 
the disputed deed, and about that time Armstrong was 
also in the same city, he and Peter Thams both stopping 
at the same hotel, and the latter obtaining from Arm- 
strong the right for the state of Wisconsin in a patent 
brick making machine. There was testimony given by 
disinterested witnesses tending to show that Peter Thams 
traded land for the patent right, which he denies, claim- 
ing that he paid a money consideration. A. R. Oleson 
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testified that in December, 1892, he met Peter Thams at 
Aspen, Colorado, and conversed with him at the time the 
deposition of the latter was taken in this case, but which 
was not read on the trial, and that during the conversa- 
tion Peter Thams stated that he did not know the said 
John R. Armstrong and never had any dealings whatever 
with him. Much stress is laid by plaintiff upon the fact 
that Peter Thams paid the taxes upon the land for sev- 
eral years following the recording of the Armstrong deed. 
It is unusual for a grantor to continue paying taxes upon 
the property after he has parted with the title. The only 
explanation for his doing so in this case to be found in 
the record is the fact that Thams soon became dissatis- 
fied with his bargain for the patent right, and within a 
month or two after he obtained it he went to Elkhart, 
Indiana, and saw Mr. Armstrong for the purpose of hav- 
ing the sale rescinded, but was unsuccessful in his at- 
tempt. The evidence to establish the execution of the 
deed was as complete as could have been expected under 
the circumstances. It was made more than twenty 
years before the trial, the original was lost or destroyed, 
the grantee dead, and there was no subscribing witness. 
A certificate of acknowledgment of a conveyance of land 
in proper form is evidence of its execution and acknowl- 
edgment, although not conclusive. The certificate can 
be impeached only by clear and convincing proof of its 
falsity. (Phillips v. Bishop, 35 Neb., 487; Barker v. Avery, 
36 Neb., 599.) In this.case the certificate is corroborated 
by the officer who made it. 

Tt is argued that the certified transcript of the record 
of the deed was not competent evidence of the execution 
of the original until the existence and genuineness of the 
deed itself is established, and authorities are cited to the 
effect that to make a copy of a lost instrument admissi- 
ble the existence and execution of the original as a genu- 
ine document must be proved. A sufficient answer to 
this argument is that after plaintiff himself had placed 
in evidence the copy of the recorded deed defendant 

20 
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introduced sufficient evidence of the prior existence and 
genuineness of the original deed. With such proof, if 
not without it, under section 13, chapter 73, Compiled 
Statutes, the transcript of the record was competent evi- 
dence. That section authorizes the record of a deed duly 
recorded, or certified transcript of the same, to be read 
in evidence with like force and effect of the original deed 
whenever the original is shown to be lost, or not belong- 
ing to the party seeking to use the same, nor within his 
control. The evidence was sufficient to justify the find- 
ing of the court below, that the deed was executed by 
Peter Thams, the original patentee. The decree is 


AFFIRMED. 


STATE BANK OF LUSHTON VoO. 8S. KELLEY COMPANY. 
FILED OcToBER 6, 1896. No. 6353. 


1. Chattel Mortgages. Under section 14, chapter 32, Compiled Stat- 
utes, a mortgagee in good faith is one who takes a chattel mort- 
gage to secure a debt actually and justly owing to him, whether 
pre-existing or not, without actual or constructive notice of prior 
equities against the mortgaged property. 


Tootle v. First Nat. Bank of Chadron, 34 Neb., 863, distin-~ 
guished. 


Movion by defendant in error for a rehearing of case 
reported in 47 Neb., 678. Motion overruled. 


¥F,. C. Power, for the motion, cited: Tootle v. First Nat. 
Bank of Chadron, 34 Neb., 863; People’s Savings Bank v. 
Bates, 120 U. 8., 556; 1 Cobbey, Chattel Mortgages, sec. 
129. 


NorvAlL, J. 


This is an application for a rehearing of the case re- 
ported in 47 Neb., 678, upon the single ground, namely, 
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that this court erred on holding in the former opinion 
that a person who takes a chattel mortgage to secure a 
pre-existing debt can be a mortgagee in good faith within 
the meaning of the statute. That a mortgage upon chat- 
tels given to secure a pre-existing demand will protect the 
mortgagee as fully as though a new consideration had 
been paid, is not a new doctrine in this state. It was laid 
down in 1882 in Turner v. Killian, 12 Neb., 580, and has 
been reasserted in the following cases: Beagle v. Miller, 
37 Neb., 855; Chaffee v. Atlas Lumber Co., 48 Neb., 224. 
The decisions of other courts upon the question are con- 
flicting, a large number holding that a chattel mortgage 
securing a debt previously incurred is subject to all the 
equities existing between the mortgagor and third parties 
having prior interest in the property. This rule the 
writer might be inclined to adopt if the question was not 
foreclosed by the adjudications in this state, which have 
been so long acquiesced in as to become a rule of property, 
not to be set aside by the courts. 

It is insisted that T'ootle v. First Nat. Bank of Chadron, 
34 Neb., 863, is in conflict with the decisions cited above. 
We do not think so. In that case Yates purchased the 
property on credit, through false representations, and 
then mortgaged the property to the bank to secure a prior 
indebtedness. The vendors rescinded the sale on the 
ground of fraud, which this court held they had the right 
to do against every person except a bona fide purchaser for 
value without notice of the fraud, and that the bank was 
not entitled to the protection afforded an innocent and 
good-faith purchaser of property from a fraudulent 
vendee. The chattel mortgage to the bank merely created 
a lien on Yates’ interest in the property, subject, however, 
to be defeated by the vendor’s rescinding the sale. The 
title of the mortgagor having failed, there was not any- 
thing to which the mortgage could attach. The case, 
undoubtedly, would have presented stronger equities had 
the mortgage been taken by the bank in good faith, with- 
out notice of the fraud of Yates, to secure a debt at the 
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time created. Moreover, the plaintiff in that case was 
not claiming the property as a creditor, purchaser, or 
mortgagee, but as absolute owner; hence, section 14, 
chapter 32, Compiled Statutes, had no application and 
was not involved in that case, nor was it construed. In 
the case before us the mortgage of Peter Peters to the 
State Bank of Lushton secured a debt which he then 
owed it, the time of payment was extended to a future 
date, and the security was taken by the bank without any 
notice of the existence of the mortgage in favor of.O. S. 
Kelley Co. This constituted the bank a mortgagee in 
good faith within the contemplation of the statute. The 
motion for a rehearing is denied. 


MOTION OVERRULED. 


Post, C. J., not sitting. 


CITY OF OMAHA V. FANNIE HE. RICHARDS, ADMINIS- 
TRATRIX. 


FILED OCTOBER 6, 1896. No. 6581. 


1. Municipal Corporations: NEGLIGENCE: Ponps: DEATIE OF CHILD. 
Held, That the city is liable for the death of a boy ten years old, by 
drowning, caused by falling from a section of wooden sidewalk 
which he was using as a raft upon a pond of water within the cor- 
porate limits, a part thereof being in a public street and part upon 
private property, it being shown that such accumulation of water 
was occasioned by the negligence of the city in grading said stfeet 
and constructing a storm sewer therein. 


Whether the deceased was guilty of contributory 
negligence was a question of fact, to be determined by the jury 
from the evidence adduced. 


3. Instructions: EXcEPpTions. An exception to the “giving of instruc- 
tions 3, 4, 5, 6, 7, 8, and 9, contained in the general charge of the 
court, and to the giving of each said instructions,” is a separate 
and specific exception to cach of said paragraphs of the charge, 
and is, therefore, sufficient. 
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4, Brooks v. Dutcher, 22 Neb., 644, and Walker v. Turner, 


27 Neb., 103, in so far as they state a contrary doctrine, overruled. 


5. New Trial: ASSIGNMENTS OF Error. The assignment in the motion 
for a new trial relating to the giving of instructions held sufficient. 


6. Municipal Corporations: LIABILITY FoR NEGLIGENCE: STREETS. The 
third and sixth paragraphs of the charge, set out in the opinion, 
correctly state the rule as to the liability of a city for failure to 
keep its streets in safe condition for the use of the public, and are 
applicable to the case made by the pleadings and evidence. 


%. Instructions. A party cannot complain of an instruction in har- 
mony with one requested by him. 


8. Assignment of Error: EvipENcE. An assignment in a petition in 
error that the court erred in admitting testimony is too indefinite. 


9. Damages for Causing Death of Child. A verdict for $2,850 held not 
excessive, 


Error from the district court of pou county. 
Tried below before Scorr, J. 


The opinion contains a statement of the case. 


W. J. Connell and #. J. Cornish, for plaintiff in error: 


We contend that at the time of the drowning, Twenty- 
fifth street, at the point near where the accident occurred, 
was actually closed to public travel by reason of the ex- 
istence of a pond of water, and the deceased, according to 
the undisputed proof of this case, at such time not only 
was not in the use of the street for any lawful or proper 
purposes, but was not in any manner using said street; 
that the street, at the place referred to, being closed to 
public travel, the city owed no duty to the deceased to 
protect him from drowning while using the pond of 
water for the purposes of swimming, boating, or fishing, 
either on the street or on private property. (Charlebois v. 
Gogebic & M. R. Co., 51 N. W. Rep. [Mich.], 812; Omaha & 
R. VY. R. Co. v. Martin, 14 Neb., 295; Westfall v. Board of 
Water Commissioners, 58 N. W. Rep. [Mich.], 161; Goeltz v. 
Town of Ashland, 44 N. W. Rep. [Wis.], 770; Sweeny v. Old 
Colony & N. RK. Co., 10 Allen [Mass.], 868; Schmidt v, Baucr, 
22 Pac, Rep. [Cal.], 256;- Benson v. Baltimore Traction Co., 
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26 Atl. Rep. [Md.], 975; Nolan vr. New York & H. R. R. Co., 
4 Atl. Rep. (Conn.], 110; Murphy v. City of Brooklyn, 23 
N. E. Rep. [N. Y.], 888.) 


Breckenridge & Breckenridge and L. F. Crofoot, contra: 


The city was negligent and is liable for damages. 
(Brennan v. City of St. Louis, 92 Mo., 482; Pyle v. Richards, 
17 Neb., 180; Fremont, HE. & M. V. R. Co. v. Marley, 25 Neb., 
138; McClure v. City of Red Wing, 28 Minn., 186; City of 
Chicago v. Keefe, 114 Ill, 222; City of Chieago v. Hesing, 83 
Ill., 204; Village of Carterville v. Cook, 129 Ill., 152; City of 
Galveston v. Posnainsky, 62 Tex., 118; City of Indianapolis 
v. Emmelman, 108 Ind., 580; Nichols v. City of St. Paul, 44 
Minn., 494; City of Plattsmouth v. Mitchell, 20 Neb., 228.) 

The damages assessed by the jury are not excessive. 
(Barry v. Edmunds, 116 U. 8., 565; Ross v. Texas & P. R. Co., 
44 Fed. Rep., 44; Johnson v. Chicago & N. W. R. Co., 64 
Wis., 425; Schrier v. Milwaukee, L. S. &d W. R. Co., 65 Wis., 
457; Union P. R. Co. v. Dunden, 37 Kan., 1; Czezewzka v. 
Benton-Bellefontaine R. Co., 25 S. W. Rep. [Mo.], 911.) 


Norval, J. 


This is an action by Fannie E. Richards, as administra- 
trix of the estate of George Bertram Weston, deceased, 
against the city of Omaha, William J. Connell, and Will- 
iam E. Clark to recover damages for the death of plaint- 
iff's intestate. The death of Weston was caused by 
drowning in a pond of water in the corporate limits of 
said city. A general demurrer to the petition was filed 
by the defendants Connell and Clark, which was sus- 
tained by the court and the action dismissed as to them. 
This judgment was affirmed at the January term, 1895. 
(Richards v. Connell, 45 Neb., 467.) The city filed an an- 
swer to the amended petition, to which the plaintiff re- 
plied by a general denial, and the issues tendered by the 
pleadings were tried to a jury, which resulted in a verdict 
and judgment for the plaintiff in the sum of $2,850. The 
city has brought the record to this court for review. 
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The first ground relied upon for a reversal is that the 
verdict is not sustained by sufficient evidence and is con- 
trary to law. The only testimony in the case was that 
introduced by the plaintiff. There is no controversy re- 
garding the facts, except in one particular, which will be 
referred to hereafter. South Twenty-fifth street, in the 
city of Omaha, runs north and south and is a public thor- 
oughfare. Lots 40 and 41, in Hickory Place, an addition 
to said city, front upon the east side of said street and at 
the time of the drowning were owned by W. J. Connell. 
Lot 59, in Redick’s Second Addition to said city, owned 
by W. E. Clark, adjoins Mr. Connell’s lots on the north 
and likewise abuts upon said street. A large draw or 
ravine intersected the street opposite the above described 
premises, owned by Connell and Clark, respectively. A 
long time prior to June 29, 1891, the city raised the grade 
of the street, but not for the entire width thereof, where 
it crosses the ravine, by the construction of an embank- 
ment in such a manner as to leave no sufficient outlet for 
the surface water which accumulated in said draw upon 
the lots aforesaid and the east side of said street. A 
storm sewer had been constructed in the street several 
feet below the surface thereof, but it had no catch basin 
or other opening, except a manhole, to drain the water. 
This manhole was near the west line of the street, and 
was constructed so high above the ground as to prevent 
the drainage of the surface water at that point into the 
sewer. On the date aforesaid, and at divers times prior 
thereto, there had been allowed to accumulate and re- 
main in said draw, on the eastern portion of said street, 
a large pond or body of water, which extended to and 
upon the said lots of Connell and Clark. On said date 
plaintiff’s intestate, a lad about ten years old, and a num- 
ber of boys went upon a section of a wooden sidewalk 
which had been constructed along the west side of said 
street, but which had become detached and was then 
floating upon the water, and used the same for a raft, for 
pleasure and amusement, and while so doing young 
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Weston fell therefrom into the water and was drowned. 
The witnesses do not agree as to the exact place where 
he lost his life, one of them, at least, testifying that it 
was in the water on said street, while the inference can 
be drawn from the testimony of other witnesses that the 
drowning was on the property adjacent to said street. 
The witnesses, however, all agree that there was but a 
single body of water where the accident occurred, and 
that the raft conveyed the deceased from the street to the 
adjacent premises, there being no fence or barriers to in- 
dicate the east line of the street. This pond was only a 
short distance from the Mason public school building. 
No safeguards or danger signals had been put out. It is 
argued that the foregoing facts create no liability against 
the city. It is the settled doctrine in this state that it is 
the duty of a municipal corporation to keep its streets in 
a reasonably safe condition for use by the public, and if 
it negligently fails so to do it is liable for the damages 
resulting therefrom, unless contributory negligence is 
shown. The city attorney, in his brief, admits such to be 
the law, and he further concedes that the better and safer 
rule is that a child using a public street for the purpose of 
play and amusement is entitled to the same protection as 
is afforded a person using the street in the ordinary modes 
of travel. And there can be no doubt of it. As was said 
by Chief Justice Scholfield, in delivering the opinion of 
the court in City of Chicago v. Keefe, 114 Ill., 222, which 
was an action to recover for the death of a child, who died 
from an injury received while rolling a hoop on a defect- 
ive sidewalk in one of the streets of that city: “There is 
no limitation in the statute that the streets shall be kept 
in repair ‘for travelers.’ They are to be kept in repair as 
streets, and, by necessary implication, for all purposes to 
which streets may be lawfully devoted. We assume as 
self-evident that, with us, streets are open to the use of 
the entire public as highways, without regard to what 
may be the lawful motives and objects of those traversing 
them, that those using them for recreation, for pleasure, 
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or through mere idle curiosity, so that they do not im- 
pinge upon the rights of others to use them, are equally 
within the protection of the law while using them, and 
hence equally entitled to have them in a reasonably safe 
condition with those who are passing along them as trav- 
elers, or in the pursuit of their daily avocations. * * * 
In crowded cities their use for pleasure, and sometimes 
even for the promotion of health, may be regarded as a 
public necessity. On like principle, why may they not 
be used by children in play and amusement, so long asthe - 
rights of others being on or passing along the street shall 
not be prejudiced thereby? We can perceive no reason. 
Such use is certainly the universal custom.” In passing 
upon a motion for a rehearing the court, in the opinion, 
say: “A child may lawfully be upon the sidewalk for 
pleasure only,—that is to say, for play,—and the city 
owes the same duty to have a sidewalk in a reasonably 
safe state of repair, in respect of it, that it does in respect 
of those who are on the sidewalk passing to or returning 
from their places of business or abode.” 

A case quite analogous in principle to the one at bar is 
City of Chicago v. Hesing, 83 Ill., 204. That was an action 
to recover damages for the death of a child about four 
years old. The third paragraph of the syllabus reads 
thus: “It is gross negligence on the part of a city to leave 
a ditch, filled with water, about five feet deep, in a public 
and frequented street bordering on a sidewalk without 
any guards to prevent children from falling into the same, 
and if a child is drowned by falling into the same the city 
will be liable.’ The same principle was held and applied 
in Village of Carterville v. Cook, 129 Ill., 152; Brennan v. 
City of St. Louis, 92 Mo., 482; City of Indianapolis v. Emmel- 
man, 108 Ind., 530; Nichols v. City of St. Paul, 44 Minn., 
494; Hawley v. City of Atlantic, 60 N. W. Rep. [Ta.], 519; 
Reed v. City of Madison, 88 Wis., 171; City of Pekin v. 
McMahon, 39 N. E. Rep. [Tll.], 484; Gibson v. City of Hunt- 
ington, 38 W. Va., 177. 

As to the authorities cited by the city attorney, it is 
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sufficient to say that they are not based upon facts similar 
to those before us, hence an extended review would be 
useless. It was the duty of the city to have constructed 
the sewer and street in question in such a manner as to 
provide a proper and adequate outlet for the water that 
might have been reasonably expected to come down this 
ravine. In failing to do so the city authorities were 
guilty of negligence. That such negligence was the di- 
rect and proximate cause of the death of young Weston 
is established to a moral certainty. It is quite immaterial 
whether he was drowned in the water in the street or on 
the adjacent premises, in close proximity to the street, 
since the negligence of the city caused the accumulation 
of the water, consisting of a single body extending nearly 
one-fourth the distance across the street to the abutting 
properties, and further, that the raft containing the de- 
ceased floated from the street upon properties abutting 
thereon. Whether the deceased was guilty of such con- 
tributory negligence as to defeat a recovery was for the 
jury to determine from all the facts and circumstances. 
The same degree of care and judgment could not be ex- 
pected of a boy of his age as of an adult person. The 
facts, as disclosed by this record, are ample to sustain the 
verdict. 

Complaint is made in the brief of the city of the third, 
sixth, and seventh instructions contained in the charge 
of the court. Plaintiff below contends that these in- 
structions cannot be considered, for the reason no proper 
exceptions were taken in the trial court. The record 
shows the following exception: “And now comes the said 
defendant, the City of Omaha, before the jury has retired 
to consider their verdict, and objects and excepts to the 
giving of instructions 3, 4, 5, 6, 7, 8, and 9 contained in 
the general charge of the court, and objects and excepts 
to the giving of each of said instructions.” An exception 
to instructions en masse is insufficient unless they are all 
erroneous. (Redman v. Voss, 46 Neb., 512, and cases there 
cited.) But this case is not within the rule. The excep- 
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tion is to each of the paragraphs of the charge specified, 
and not a general exception to the giving of all of them. 
It was held in Aultman v. Martin, 49 Neb., 103, that an 
assignment in a motion for a new trial that “the court 
erred in giving instructions 2, 3, 5, 6, 7, and 8 and each 
of them, asked for by plaintiff,” was sufficiently specific. 
The same principle applies in the matter of exceptions to 
the giving and refusing of instructions. It is true Brooks 
v. Dutcher, 22 Neb., 644, and Walker v. Turner, 27 Neb., 
103, cited by plaintiff, sustains his contention that the 
exception above set out is not sufficient to allow an ex- 
amination of the instructions, but those cases upon the 
question of practice under consideration were expressly 
disapproved in Aultman v. Martin, supra, and will not be 
followed. 

The plaintiff below also contends that error cannot be 
predicated upon the giving of the instructions, because 
the assignment in the motion for a new trial relating 
thereto is insufficient. It is as follows: “Error of the 
court in giving of the instructions contained in the gen- 
eral charge of the court, numbers 3, 4, 5, 6, 7, 8, and 9, 
and of giving of each of said instructions.” This is not 
merely an assignment to the instructions en masse, but to 
each one specifically, and is therefore sufficient. (Auwliman 
v. Martin, 49 Neb., 103.) 

The third, sixth, and seventh paragraphs of the charge 
of the court, of which the city complains, are as follows: 

“3, If you find from all the evidence in the case that 
the city, prior to the accident which resulted in the loss 
of the life of said Weston, had taken charge of and had 
performed work and labor upon Twenty-fifth street so as 
to open the same up for use and travel thereon by the 
public at and along where the accident occurred, then it 
was the duty of the city under the law to use all reasona- 
ble care and diligence in keeping and maintaining said 
street thereafter so as to keep said street in a safe condi- 
tion for the use of the public, and any negligence on the 
part of said city to so keep said street in a safe condition 


252 NEBRASKA REPORTS. [Vou. 49 


City of Omaha v. Richards. 


at all times thereafter for the use of the public would 
render the city liable if because of such failure an injury 
results to any one who has occasion to use said street.” 

“6. You are further instructed that it is in law the 
duty of the city to so construct its streets as to make the 
same safe for the traveling public, and also that children 
may be upon the same with safety. 

“7, If you find from all the evidence in the case, and by 
a preponderance thereof, that because of.the negligence 
of the city in not providing suitable escapes for the water 
ordinarily flowing down the ravine and creek, or either 
said water was allowed and permitted to accumulate at 
the point where said accident occurred, and also upon 
Twenty-fifth street, making said Twenty-fifth street un- 

‘safe for children to be upon said street, then the fact, if 
it be a fact, that said accumulation of water extended 
also upon property not in said street would not be ma- 
terial, and it would not be material whether said Weston 
was in fact drowned in the water in the street or on 
property adjacent to said street, providing the water in 
the street and on the adjacent property where such 
drowning may have occurred constituted one body of 
water, and provided such drowning was caused by the 
negligence of the city as hereinbefore explained.” 

It is conceded by the city that the first two instructions 
quoted correctly state the law as to the duty of the mu- 
nicipal authorities to keep the streets in safe condition 
for the use of the public. The only complaint made is 
that they are not applicable to the facts in the case. This 
criticism is not merited. The negligence imputed to the 
city consisted in allowing this pond of water to accumu- 
late in a public street used as a thoroughfare without 
providing any barriers or signals of danger, and it was 
entirely proper for the court to inform the jury as to the 
duty of the city in keeping its streets in safe condition 
for the use of the public. It was negligence on the part 
of the city to leave the pond of water unguarded, know- 
ing that children would be attracted to such a place. 
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These instructions were entirely proper. The part of the 
seventh instruction criticised is the statement therein 
that “it would not be material whether said Weston in 
fact drowned in the water on the street or on property 
adjacent to said street.” This language correctly stated 
the rule of liability ‘as applicable to the case made by the 
proofs, according to the authorities. It would have been 
different if the pond had been entirely upon private prop- 
erty and not in close proximity to a street. In such case 
there would be no liability upon the city, since it would 
have been guilty of no breach of duty. It is undisputed 
that this pond of water extended into the street, and the 
city cannot escape liability merely because the drowning 
occurred upon the adjacent premises. A reversal cannot 
be had for the giving of the language quoted for another 
reason. The city requested, and the court gave, an in- 
struction of like import, although couched in different 
language, which reads as follows: “You are instructed, 
gentlemen of the jury, that it is immaterial whether the 
deceased, George Bertram Weston, came to his death by 
falling off the raft he was floating upon the private prop- 
erty of Mr. Connell or within the limits of Twenty-fifth 
street.” A party cannot complain of an instruction in 
harmony with one requested by him. (Campbell v. Ormsby, 
65 Ia., 518; Dawson v. Williams, 387 Neb., 1.) 

The refusal to give each of the sixteen instructions re- 
quested by the city are assigned as error. It is needless 
to incumber this opinion by setting out the requests to 
charge. We have examined all of them and find that so 
far as they stated correct principles of law and were ap- 
plicable to the evidence, they had been covered by the 
instructions given. Many of the requests were incorrect, 
and especially is this true of the first and third. By the 
first the court was asked to peremptorily instruct the 
jury to return a verdict for the city; and by the third, 
that there could be no recovery if the deceased came to 
his death by drowning upon the private property of Mr. 
Connell. The error in these requests has been sufficiently 
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indicated by the views already expressed. The requests 
were all rightly refused. 

It is insisted that the court erred in permitting the 
plaintiff to prove notice to the city of the accident by the 
introduction of a paper which had appended thereto the 
name of the plaintiff in typewriting, and also in the ad- 
mission of certain testimony of the plaintiff. The assign- 
ment in the petition is insufficient to present these mat- 
ters for review, the assignment being in this language: 

“28. Error of the court, during the trial, in the admis- 
sion of testimony over the objections and exceptions of 
plaintiff in error.” 

This is too general. Errors must be specially assigned 
in a petition in error or they will not be considered. 
(Smith v. Mason, 45 Neb., 610, and cases there cited.) 

It is finally urged that the damages are excessive. We 
decline to interfere with the verdict on this ground. No 
precise rule for ascertaining damages in such cases can 
be stated. The amount of compensation must be de- 
termined from the facts and circumstances of each par- 
ticular case. Under the evidence adduced, the amount 
awarded by the jury is not so excessive as to call for in- 
terference. Verdicts for much larger sums in actions for 
the death of a child have been frequently sustained by 
the courts. See cases cited in brief of plaintiff below. 
The judgment is 

AFFIRMED. 


C. R. Boatricnt v. J. C. ENEWOLD. 
FILED OCTOBER 6, 1896. No. 8025. 


Duress: SATISFACTION OF JUDGMENT: EVIDENCE. Evidence examined, 
and held to fail to show that the satisfaction of the judgment com- 
plained of was procured by duress. 


Error from the district court of Douglas county. 
Tried below before Krysor, J. Heard on motion of de- 
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fendant in error to dismiss the proceeding on the ground 
that the judgment complained of has been satisfied. Dis- 
missed. 


W. W. Morsman and Will H. Thompson, fo. the motion. 
Cooper & Montague, contra. 


Ryan, C. 


By his motion the defendant in error seeks to procure 
a dismissal of this proceeding for the alleged reason that 
there has been, since the pendency of this action in this 
court, a settlement of its subject-matter. Plaintiff in 
error asserts that the payments were made and received 
under such duress that his right to a review of the judg- 
ment of the district court should not be prejudiced. 
There were submitted two affidavits on the hearing, one 
of which was on behalf of the defendant in error, the 
other on behalf of the plaintiff in error. From a consid- 
eration of both these affidavits we are able confidently 
to state the following facts as indisputably established: 
On March 16, 1895, the defendant in error recovered a 
judgment against the plaintiff in error in the sum of 
$143.67 and costs. By virtue of this judgment C. W. 
Lyman was duly garnished as a debtor of plaintiff in 
error after error proceedings had been commenced in this 
court, but before a supersedeas bond had been filed. 
After the filing and approving of such a bond, however, 
the plaintiff in error made various unsuccessful efforts 
to procure a release of the garnishee, who, during these 
proceedings, had made answer that he owed the plaintiff 
in error the sum of $250. These efforts were grounded 
upon au assumption by the plaintiff in error that a su- 
persedeas bond having been given, the garnishment was 
vacated and, therefore, that the plaintiff in error was en- 
titled to the aforesaid sum of $250. Neither the district 
court of Douglas county, wherein the garnishment pro- 
ceedings were had, nor, subsequently, could the gar- 
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nishee, be convinced of the soundness of the contention 
of plaintiff in error, for which reasons he was not able to 
possess himself of the money in the hands of the gar- 
nishee. In this condition of affairs, on the 16th day of 
December, 1895, the district court of Douglas county, by 
consent of the parties, ordered Lyman to pay into court 
the amount owing by him to the plaintiff in error, with 
the provision that upon such payment he should be dis- 
charged. In said order it was further provided: “Of the 
said sum of money to be paid into court by the garnishee, 
one hundred and thirty-five dollars ($135) to be paid by 
the clerk to the plaintiff or his attorneys, and the remain- 
der, one hundred and fifteen dollars ($115), to be paid to 
the defendant or his attorneys, each party herein to pay 
his own costs.” Whatever of difference there exists be- 
tween the parties is as to the intended and the neces- 
sary effect of this order and the receipt by each party of 
the amount provided by the order to be paid to him by 
the clerk. 

It is asserted in the affidavit filed on behalf of the de- 
fendant in error that the object intended by all parties 
and actually effected was the settlement and discharge 
of the judgment against the plaintiff in error, together 
with all rights in respect to such judgment, including 
that of its review in this court by this proceeding. The 
contention of the plaintiff in error is stated in his affi- 
‘davit as follows: “Affiant believed, and had reason to 
believe, that unless he made some arrangement with ref- 
erence to his said money in the hands of said Charles W. 
Lyman, garnishee, he would be in great danger of losing 
such money; that by reason of said garnishment pro- 
ceedings and his fear of losing the whole of said money, 
affiant, under protest, consented to the making of said 
order disposing of said money as therein provided for; 
that when affiant consented that said one hundred and 
thirty-five dollars ($135) mentioned in said order be paid 
by the clerk of said court to the plaintiff or his attorneys, 
affiant did not consent to such order with the purpose or 
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intent of satisfying or paying such judgment, but said 
consent to said order was made for the reasons hereinbe- 
fore indicated.” As the plaintiff in another part of his 
affidavit stated that the order of the court was made by 
consent of parties, and as the order itself so recited, the 
assertion that this consent was under protest was enti- 
tled to no consideration except perhaps as applied to an 
undisclosed condition of the mind of the plaintiff in error. 

It is very clear from the above quotation from the affi- 
davit of plaintiff in error that the considerations which 
induced his assent were, first, that he was in danger of 
losing the money owing him by the garnishee, and sec- 
ond, the pendency of the garnishment proceedings. It 
is just as clear, however, from his own above quoted 
language that this assent was only to the entry of the 
order. When this order was complied with by the pay- 
ment ordered to be made into court there was, by the 
terms of the order, an end of the garnishment, because 
thereby the garnishee was to be discharged, and this pay- 
ment and discharge of necessity ended all reasons for 
fearing a loss of the money. When this order had been 
made and the money thereunder had been paid into 
court, it was entirely optional with plaintiff in error to 
receipt for the money which the clerk was authorized to 
pay him or to refrain from so doing. He elected to re- 
ceive it. On the other hand, the defendant in error was 
fully authorized to receive his portion, and did so by a 
receipt which recited that thereby there was a full satis- 
faction of the judgment. This was dated December 16, 
1895, the day on which this order was made. It will be 
observed that while the judgment had been for $143.67 
and costs, this order, beside ignoring all rights to interest 
from the date of the judgment, required payment of but 
$135, or $8.67 less than the judgment, and required the 
judgment creditor to pay one-half the costs. As already 
indicated, plaintiff in error confined the statements of his 
affidavits to the considerations which influenced him to 
consent to the making of the order and made no such 

21 
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statement as to influences with reference to transactions 
subsequent to the entry thereof. It would, therefore, be 
extending his language by construction to assume that 
the actual receipt of the money payable to him by the 
terms of the order was influenced by considerations of 
the existence of the garnishment or by his fear that he 
would lose his money. The payment of costs imposed by 
the terms of the order upon the defendant in error, and 
by him submitted to, was to the amount of $37.05, of 
which plaintiff in error received the benefit. In view of 
this fact and the further fact that the amount necessary 
to satisfy the judgment itself was reduced, we might 
properly conclude that the purpose of the consent order 
was correctly stated by the defendant in error. There 
certainly exists no sufficient grounds for assuming that 
the satisfaction of the judgment was brought about by 
duress. The motion to dismiss the error proceedings is 


therefore sustained. 
DISMISSED. 


HprMan KOUNTZE ET AL. V. GEORGE R. SCOTT ET AL. 
FILED OCTOBER 6, 1896. No. 6792. 


“Attachment: TRANSFER OF DEBTOR’S Property. A debtor who had 
transferred all his interest in property subsequently attached, to 
one who is not a party to the attachment suit, cannot, in his own 
name and right, be permitted, on motion for a dissolution of the 
attachment, to establish the validity of his transfer. 


Error from the district court of Gage county. Tried 
below before BusH, J. 


W. C. Le Hane and George A. Murphy, for plaintiffs in 
error. 


Samuel Rinaker, R. S. Bibb, and G. M. Johnston, contra. 
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RYAN, C. 


On June 12, 1893, Walter W. Scott and the firm of Scott 
Bros. executed a note for $3,000 to the Nebraska National 
Bank of Beatrice. Before maturity this note was trans- 
ferred as collateral security to the plaintiffs in error. 
When this note fell due it was not paid, and subsequently 
an action, aided by an attachment, was begun for its col- 
lection in the district court of Gage county. A motion 
to dissolve this attachment was made by the defendants 
on the ground that the facts set forth in the affidavits 
for attachment were not true, and because such facts as 
were set forth in said affidavits were not sufficient to 
warrant the issuance of an attachment. No reliance 
seems to have been placed upon the last ground alleged, 
hence we shall consider only the first. 

From the affidavits submitted by both parties it is left 
clear beyond question that the firm of Scott Bros. was 
originally made up of George R. Scott and Walter W. 
Scott; that this firm was engaged in the undertaking and 
retail furniture business at Beatrice; that the interest 
of George R. Scott in property of said firm and in its 
business was transferred to Walter W. Scott; that after- 
ward, on July 10, 1893, all the merchandise, book ac- 
counts, and business of Walter W. Scott were sold and 
transferred to parties of whom none are joined, by inter- 
vention or otherwise, in this action. The motion of Scott 
Bros. and Walter W. Scott to dissolve the attachment 
was sustained, and the attachment plaintiffs, by their 
petition in error, present this ruling for our consideration. 
That very unsatisfactory results might be reached if the 
practices adopted in this case are to be sanctioned, is il- 
lustrated by the fact that it now appears by an affidavit 
in this case that one of the parties to whom the transfer 
was made by Walter W. Scott, in his own name, at some 
time began an action for damages against the sheriff of 
Gage county by reason of his wrongful levy of the attach- 
ment under consideration. If Walter W. Scott, in his 
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own name, herein may urge the rights of his transferee 
to procure a release of the attached goods, when the over- 
ruling of such motion can in no way affect the rights of 
such transferee, there is in effect given the transferee this 
safe remedy, in addition to the right, which is unqucs- 
tioned, to replevy the goods or to sue for their value in- 
dependently of this action. It was in view of this pos- 
sible result that the rule was first laid down in McCord v. 
Krause, 36 Neb., 764, that as between plaintiff and de- 
fendant alone, upon motion to dissolve an attachment of 
the chattels mortgaged, the defendant can be heard only 
because of his residuary contingent interest which may 
remain after the said mortgages are satisfied. This prin- 
ciple was subsequently enforced in Landauer v. Mack, 43 
Neb., 430, and in Darst v. Levy, 40 Neb., 593. It is urged, 
however, that in Kilpatrick-Koch Dry Goods Co. v. Bremers, 
44 Neb., 863, this court has acted upon a modification of 
the rule above stated. What was actually held in the 
case last cited cannot be better expressed than by this 
language, quoted from the opinion: “The plaintiff in 
- error contends that Bremers had no standing in court 
to move for the discharge of the attachment, and that 
the judgment should be, for that reason, reversed. This 
contention is based upon the fact that the goods had 
been sold before the motion was filed, and had realized 
sufficient to pay the mortgages; that, therefore, no in- 
terest was left in Bremers, residuary, contingent, or other- 
wise. ' It must be remembered, however, that the plaint- 
iff did not attach these goods. It suffered them to re- 
main in the possession of the mortgagees and contented 
itself with garnishing the latter. This garnishment was 
founded upon the allegation that the mortgagees had 
property of Bremers in their possession. If, therefore, 
no interest remained in Bremers, then the plaintiff gained 
uothing by this garnishment. In other words, the plaint- 
iff, relying upon its garnishment to reach the proceeds 
ef the sale of the goods, cannot be heard to urge, con- 
trary to the jurisdictional facts necessary to support 
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the garnishment, that Bremers was without interest 
therein.” Another case cited as recognizing a modifi- 
cation of the rule laid down in AfcCord v. Krause, 
supra, is Standard Stamping Co. v. Hetzel, 44 Neb., 105. In 
this case Frank J. Hetzel and Levi G. Hetzel were joined 
as defendants, and in the petition it was alleged that 
these brothers constituted a partnership firm, to which, 
in fact, the goods were sold, though ostensibly purchased 
by L. G. Hetzel. There was an attachment of merchan- 
dise as the property of both defendants. The motion 
to dissolve the attachment was by Frank J. Hetzel, in his 
own name. There was, therefore, a motion by a proper 
party to the record, who claimed the attached property as 
his own. In the opinion the feature which distinguished 
the case relied on from the one at bar was pointed out in 
the following language: “There was introduced a great 
deal of evidence which tended, nnexpjained and uncontra- 
dicted, to show that Levi had fraudulently transferred his 
property to Frank. Ifthe goods had been attached in the 
hands of Frank, as in reality the property of Levi, placed 
in Frank’s hands for the purpose of defrauding the cred- 
itors of Levi, this would have been competent. But such 
was not the case; the property was attached as that of 
both Levi and Frank. It was, therefore, necessary, in 
view of the plaintiff’s averment that the goods were in 
reality sold to both, though the transaction was with Levi 
alone, in his own name, to show that there existed a 
privity between Frank and Levi in order to sustain the 
attachment, sued out and levied as it was. Upon consid- 
eration of all the evidence adduced there was no suffi- 
cient proof to satisfy the court that, in purchasing, Levi 
acted for Frank, either as a partner or otherwise, hence it 
resulted that in so far as Frank’s interests were con- 
cerned the attachment was properly dissolved.” From 
the above review of Kilpatrick-Koch Dry Goods Co. v. Bre- 
mers and Standard Stamping Co. v. Hetzel it clearly appears 
that this court has not receded from the proposition 
which heretofore has been laid down in J/cCord v. Krause. 
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In the case at bar, as has already been pointed out, there 
is illustrated the danger of departing from that rule and 
allowing an attempt to sustain a sale to be made by one 
who, upon his own showing, has no interest in the at- 
tached property. The order of the district court whereby 
the attachment was dissolved is therefore reversed, and 
the cause is remanded for further proceedings. 


REVERSED AND REMANDED. 


Louls SCHIELDS ET UX. V. JOHN A. HORBACH. 
FILED OcTOBER 6, 1896. No. 6777. 
. Deeds: WITNESSES. Conveyances of real estate executed within this 


state, conveying real estate situate within this state, are required 
to be witnessed. (Compiled Statutes, ch. 73, sec. 1.) 


a 


: ForEIGN ACKNOWLEDGMENT: EvipEeNnce. A deed for lands 
situate in this state, executed in the state of Kansas and acknowl- 
edged there before a notary public, who attached his official seal 
to the certificate of acknowledgment, is presumed to have been 
executed in accordance with the laws of the state of Kansas, and, 
though not witnessed, is entitled to be recorded and read in evi- 
dence in this state without other proof that the grantors therein 
actually executed and delivered the deed. 


Landlord and Tenant: ADVERSE PossEssion. A tenant by simply 
“holding over” after the expiration of his lease does not hold ad- 
versely. Until he surrenders possession of the leased premises, 
or by some unequivocal act notifies the landlord that he no longer 
holds under the lease, he cannot claim that his possession is ad- 
verse. 


ee 


. Trial: EvIDENCE. A court is not obliged to submit to a jury for its 
consideration evidence not applicable to any issue made by the 
pleadings in the case. 


He 


5. Landlord and Tenant: Orat Contract To PURCHASE: POSSESSION. 
Where a tenant in possession orally contracts for the purchase of 
the leased premises, his subsequent possession will be presumed 
to be under the lease, unless it be clearly shown that he holds 
under the contract of purchase. (Bigler +. Baker, 40 Neb., 325.) 


6. Homestead: CoNVEYANCE. Prior to the enactment of the homestead 
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law of 1877 the failure of the wife to join in a conveyance of the 
homestead, the title to the same being in the husband, did not 
render such conveyance void. 


Error from the district court of Douglas county. 
Tried below before Scort, J. 


John P. Breen, for plaintiffs in error. 
Lake, Hamilton & Maxwell, contra. 


RAGAN, C. 


This is an action of ejectment brought in the district 
court of Douglas county by John A. Horbach against 
Louis Schields. At her request Dorothy Schields, wife 
of Louis Schields, was made a party defendant to the 
action. At the close of the evidence the jury, in obedi- 
ence to an instruction of the court, returned a verdict in 
favor of Horbach, upon which judgment was rendered, 
to reverse which Schields and wife prosecute to this 
court petitions in error. 

One link in Horbach’s chain of title was a deed from 
one Griffith. This deed was executed in the state of 
Kansas and acknowledged there before a notary public, 
who attached his seal of office to the certificate of ac- 
knowledgment. The deed was not witnessed, and it is 
now insisted that the court erred in permitting this deed 
to be read in evidence because it was not witnessed. Con- 
veyances of real estate situate within this state, executed 
in this state, are required to be witnessed (Compiled Stat- 
utes, ch. 73, sec. 1); and it is provided by sections 4 and 
5 of said chapter that (section 4) a deed, “if executed and 
acknowledged or proved in any other state, territory, or 
district of the United States, it must be executed and ac- 
knowledged or proved either according to the laws of 
such state, territory, or district, or in accordance with 
the law of this state, and such acknowledgment shall be 
made before and certified by any officer authorized by the 
laws of such state, territory, or district to take and cer- 
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tify acknowledgments, or by a commissioner of deeds 
appointed by the governor of this state for that pur- 
pose.” (Section 5:) “In all cases provided for in section 
4 of this chapter, (if such acknowledgment or proof is 
taken before a commissioner appointed by the governor 
of this state for that purpose, notary public or other offi- 
cer using an official seal) the instrument thus acknowl- 
edged or proved shall be entitled to be recorded without 
further authentication.” In Hoadley v. Stephens, 4 Neb., 
431, this court, in construing said sections before the 
same were amended in 1887, held: “Where a deed is exe- 
cuted and acknowledged in another state before a com- 
missioner of deeds of this state, a notary public or other 
officer using an official seal, the law presumes a compli- 
ance with the law of the place of execution and no fur- 
ther authentication is necessary.” (Green v. Gross, 12 
Neb., 117; Galley v. Galley, 14 Neb., 174; Dorsey v. Conrad, 
49 Neb., 443.) The deed in controversy here being for 
lands situate in this state, and having been executed in 
the state of Kansas and acknowledged before a notary 
public there, who attached his official seal to the cer- 
tificate of acknowledgment, must be presumed to have 
been executed in accordance with the laws of the state of 
Kansas. It was therefore entitled to be recorded and to 
be read in evidence without other proof that the grantors 
therein actually executed and delivered the deed. 

The court having directed a verdict in this case if 
the evidence in the record would-sustain a finding in 
favor of Schields and wife, or either of them, the judg- 
ment must be reversed. To the action of Horbach, 
Schields and wife admitted that they were in possession 
of the premises sued for, and pleaded that they had been 
occupying said premises as their homestead since the 
year 1863; that in the year 1864 Horbach executed and 
delivered to Louis Schields a contract for the purchase 
of certain real estate, being a tract of three and one-fifth 
acres, the land sued for herein being a part thereof; that 
the purchase price was $1,600; that Schields made pay- 
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ments upon this contract at various times from its date 
until January, 1873, which payments amounted to very 
nearly the purchase price; that in January, 1873, while 
Louis Schields was intoxicated, Horbach fraudulently 
procured a surrender to him of said contract of purchase; 
that after Horbach fraudulently obtained possession of 
said contract of purchase they had continued to occupy 
said property as their homestead; made valuable im- 
provements thereon under a parol agreement with Hor- 
bach that he would carry out the original contract of 
purchase of said premises when the purchase price 
should be fully paid and that they had fully paid the 
purchase price and made valuable improvements upon 
the land. But the answer of Schields and wife does not 
state when the alleged parol agreement with Schields 
was made. They further averred that their possession of 
the real estate sued for, since the year 1878, had been 
notorious and adverse to Horbach. In addition to a 
general denial of the allegations of this answer, Horbach, 
in reply thereto, pleaded former adjudication of all the 
matters set up in the answer and the statute of limita- 
tions. 

Horbach, on the trial, introduced in evidence the plead- 
ings and judgment in an action in which Louis Schields 
was plaintiff, and he, Horbach, was defendant. This 
suit was brought in the district court of Douglas county 
on the 14th of April, 1887, by Schields, against Horbach. 
In his petition in the action of 1887 Schields alleged 
that he was in possession of the said three and one-fifth 
acre tract of land; that he was in possession thereof by 
virtue of a contract of purchase existing between him 
and Horbach dated in November, 1863; that prior to 
January, 1873, he had made large payments upon the 
purchase price of said land and that on the 14th of Janu- 
ary, 1873, he and Schields had a settlement.and it was 
then found that he, Schields, was indebted to Horbach 
in the sum of $283.65; that on said date Horbach induced 
him, Schields, to surrender said contract of purchase and 
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to take a lease of the real estate; that he, Schields, did so 
in consideration that Horbach would give him a writing 
to the effect that all money theretofore paid by him, 
Schields, as rent for said real estate should be applied on 
the original purchase, and when the money so paid, to- 
gether with what Schields might afterwards pay, should 
equal the contract price of the land; that then Horbach 
would execute to him, Schields, a deed therefor; that on 
the 15th of January, 1873, in pursuance of this arrange- 
ment, Horbach did execute to him, Schields, a writing 
to the effect “that if the sum of $1,946, being the amount 
then due, with interest, should be paid by Schields to 
Horbach at a certain date, then Schields” was to acquire 
of said Horbach title to said property. Schields further 
alleged that he had fully paid the amount of money which 
he was to pay Horbach under this contract, and that 
Horbach had refused to make him a deed. He further al- 
leged that Horbach had only a legal title to the real es- 
tate and was threatening to take possession of the prop- 
erty and lease it to other parties, and he prayed that the 
contract of purchase of the land from Horbach, dated 
January 15, 1873, might be decreed in full force and ef- 
fect and valid and that Horbach might be enjoined from 
taking possession of any part of said property. To this 
petition Horbach answered that on the Ist of January, 
1864, Schields had entered into possession of the premises 
under a lease for a term of three years and had built a 
small dwelling house on a portion of the land; that there 
was afterwards an agreement entered into between him- 
self and Schields, in and by which Schields had the op- 
tion of purchasing the leased premises on October 1, 
1864, on condition that he paid a certain sum of money 
for the land by that date, but he denied that Schields 
had ever made payment as promised, in whole or in part. 
Horbach further alleged that on the 14th of January, 
1873, he had a settlement with Schields; that such settle- 
ment was voluntary and was full and complete between 
the parties, and that in the settlement all prior leases 
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and agreements of every kind relating to this land were 
surrendered by Schields and he then and there took a 
lease for the premises from Horbach for one year; that 
in the settlement there was found to be due him, Hor- 
bach, from Schields, $385.65, for which sum Schields exe- 
cuted his note due in one day after date, with interest. 
Horbach further alleged in his answer that on the 15th 
of January, 1873, he made to Schields a written proposi- 
tion in and by which he gave him the option to purchase 
the premises on the express condition that he would pay 
up his note of $385.65, with interest, in six months from 
that date, and should pay during the year 1873, an addi- 
tional sum of half the price named in said option, and 
pay the taxes on said real estate; but he averred that 
Schields had never accepted such proposition to purchase 
said real estate by the payment of any part of said note 
or interest within the time required or by paying any 
part of the purchase price fixed on said land at any time. 
Schields’ reply was a general denial. On the trial of 
this case, in 1887, the district court found the issues in 
favor of Horbach and dismissed Schields’ petition, and 
from this judgment he prosecuted to this court a petition 
in error, and the judgment of the district court was af- 
firmed in Schields v. Horbach, 30 Neb., 536. It will thus 
be seen that Schields claimed in his action of 1887 that 
he was in possession of the premises sued for in this case 
under and by virtue of a contract of purchase of the same 
made between him and Hertach; while Horbach claimed 
that Schields was in possession as tenant, and the judg- 
ment pronounced in the action of 1887 is conclusive evi- 
dence that Schields was in possession of the property in 
controversy here as tenant of Horbach as late, at least, 
as the 14th of April, 1887. But it is to be observed that 
Schields and wife now allege in their answer that the 
settlement of January, 1873, and the surrender at that 
time of the contract of purchase held by Schields, which 
contract had been given to him in 1864, were all procured 
by fraud, and they now claim that they have been in pos- 
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session under the original contract of ‘1864 since that 
time. 

It is to be said of this defense of Schields and wife 
that the pleadings and evidence of the suit of 1887 intro- 
duced in evidence here conclusively establish (1) that the 
contract of purchase of 1864 held by Schields was volun- 
tarily surrendered by him in January, 1873, and he then 
entered possession of the premises as the tenant of Hor- 
bach; (2) that the option to purchase the premises given 
to him on that date was never accepted by him and that 
he never held possession of said premises under said op- 
tion, but held as Horbach’s tenant. 

But Schields and wife allege in their answer that 
they have been in the notorious and adverse possession 
of these premises since January, 1878. As we have al- 
ready observed, the pleadings and judgment of the action 
of 1887 put in evidence afford unimpeached and unim- 
peachable evidence that Schields was in possession of 
this property as late as the 14th of April, 1887, as tenant, 
and not holding possession adverse to Horbach; and the 
undisputed evidence in this record further shows that in 
January, 1878, Schields leased the property in contro- 
versy here from Horbach for three years, or until Janu- 
ary 1, 1881. He seems to have been holding over under 
that lease since January 1, 1881, until the bringing of 
this suit, October 17, 1891; but as he took possession as 
tenant of Horbach, his simply holding over after the ex- 
piration of his lease, without more, will not have the 
effect of making him hold adversely to his landlord; until 
he surrendered possession of the premises under his lease, 
or by some unequivocal act notified Horbach that he no 
longer held possession of the premises under the lease, 
but claimed possession adverse to him, he was not hold- 
ing adversely. In Mattis v. Robinson, 1 Neb., 3, it was 
held that before a tenant could be permitted to assail 
his landlord’s title he must surrender the possession ac- 
quired under his lease. (Thrall v. Omaha Hotel Co., 5 Neb., 
295.) In Lausman v. Drahos, 10 Neb., 172, it was held 
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that a tenant in possession under a lease could not pur- 
chase the premises at a judicial sale and assert the title 
acquired thereby adverse to his landlord without first 
surrendering his lease or notifying his landlord that he 
claimed adversely by virtue of the title acquired at the 
judicial sale. In any view, then, that we may take of 
the evidence, it shows beyond dispute that as late as 
April 14, 1887, Schields’ possession of the premises in 
controversy was not a possession adverse to that of Hor-. 
bach. (See, also, Johnson v. Butt, 46 Neb., 220.) 

It is also insisted that the judgment must be re 
versed because on the trial of this action Horbach testi- 
fied that in October, 1879, he notified Schields to come in 
and pay his rent, and at that time he told him if he would 
move the house he was then occupying on the premises to 
another part thereof,—to that part of the premises em- 
braced in this suit,—put it on a brick foundation, put it 
in a tenantable condition, and, when the house was thus 
repaired, pay him, Horbach, the amount which he, 
Schields, owed him, that when he laid the three and one- 
fifth acre tract of land out into lots he would deed the 
property in controversy to his, Schields’, wife; that 
Schields moved the house and put it on the real estate in 
controversy here, but that he never accepted the propo- 
sition made him by paying the amount due. To this argu- 
ment it is to be answered, first, that no such issue as 
this was made by the pleadings in the case under consid- 
eration, and in the absence of such an issue, had the court 
been trying the case himself, he was not bound to con- 
sider this evidence; and as the case was tried to a jury, 
the court was not obliged to submit to the Jury for their 
consideration the evidence not applicable to any issue in 
the case. 

But this testimony only amounts to this: That in Oc- 
tober, 1879, Schields was in possession of the premises 
as Horbach’s tenant, and Horbach made a verbal promise 
to convey him the premises upon certain conditions, with 
which he, Schields, never complied. The making of the 
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proposition by Horbach to Schields did not change the 
relation existing between the parties, did not make 
Schields any the less the tenant of Horbach, nor did not 
make his possession of the property adverse to Horbach, 
and after he had moved the house and gone into posses- 
sion thereof, he was not occupying it under the propo- 
sition that he might purchase it, but occupying it as Hor- 
bach’s tenant. This very point was decided in Bigler v. 
Baker, 40 Neb., 325, where the court said: “It is a well 
established rule that where one is in possession as tenant 
at the time he contracts for the purchase of the demised 
premises, his subsequent possession will be presumed to 
be under the lease, unless it be clearly shown to result 
from the subsequent agreement.” But this case is cited 
by counsel for Schields and wife as an authority for their 
contention that the evidence quoted above shows that 
Schields and his wife, in October, 1879, began occupying 
the premises under a parol contract of purchase; but the 
case is not authority for the contention of counsel. Tn 
that case the occupant of the land took possession of the 
land under a parol agreement for the purchase of the 
same. Here Schields was already in possession as ten- 
ant, and the relation of landlord and tenant continued to 
exist, notwithstanding that he had an option to purchase. 

Another argument made here for a reversal of the 
judgment is that Dorothy Schields, the wife of Louis 
Schields, has been actually occupying the premises sued 
for, with her family and husband, since 1864; that she 
was not a party to the settlement made between Horbach 
and Schields in January, 1873, whereby Schields surrén- 
dered the contract of purchase that he held for the land 
and became Horbach’s tenant for the same, and that, 
therefore, notwithstanding the surrender of the contract 
of purchase, her homestead rights in the premises were 
not thereby affected. But a contract with reference to a 
homestead is to be governed by the law in force on the 
subject of homesteads at the date of such contract. 
(McHugh v. Smiley, 17 Neb., 620.) So much of the home- 
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stead law of this state as is applicable to this case, in 
force in January, 1878, is as follows: “A homestead con- 
sisting of any quantity of land, not exceeding one hun- 
dred and sixty acres, and the dwelling-house thereon and 
its appurtenances, to be selected by the owner thereof, 
and not included in any incorporated city or village, or 
instead thereof be, at the uption of the owner, a quantity 
of contiguous land, not exceeding two lots, being within 
an incorporated town, city, or village * * * owned 
and occupied by any resident of the state being the head 
of a family, shall not be subject to attachment, levy, or 
sale, upon execution or other process issuing out of any 
court in this state, so long as the same shall be owned 
and occupied by the debtor as such homestead.” (Gen- 
eral Statutes, 1873, p. 616, sec. 525.) Construing this stat- 
ute, this court, in Rector v. Rotton, 3 Neb., 171, said: “The 
legislature never intended by this statute to assume a 
guardianship over the owner of a homestead and render 
him disqualified to make valid contracts respecting it. 
It imposes no restraint upon him whatever in this respect. 
Even the wife, when the title is in the husband, has no 
power to prevent him from making such disposition of it 
as he may think best. It is true that in some states it is 
otherwise, and the wife is required to give her written as- 
sent before the husband ¢an alienate or in any manner 
deprive the family of the benefit of the homestead when 
once acquired. But in this state the legislature has not 
as yet thought proper to invest the wife with any such 
authority over the property of the husband.” (State Bank 
of Nebraska v. Carson, 4 Neb., 498.) Whatever might be 
our opinion of the question under consideration as an 
original proposition, the decision just quoted from has 
become a rule of property and we cannot disturb it, and 
we must accordingly hold that prior to the enactment of 
the homestead law of 1877 the failure of the wife to join 
in a conveyance of the homestead where the title to the 
same was in the husband did not render such conveyance 
void. It is probable that this construction of the home 
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stead law of 1866 led the legislature in 1877 to provide 
that a conveyance of the homestead, to be valid, must be 
executed by both husband and wife. The judgment of 
the district court is 


AFFIRMED. 


YANKTON, NORFOLK & SOUTHWESTERN RAILROAD Com- 
PANY V. STATE OF NEBRASKA ET AL. 


FILED OCTOBER 6, 1896. No. 6845. 


1. Bill of Exceptions: AUTHENTICATION. A bill of exceptions must be 
certified by the clerk of the tria] court as being a part of the rec- 
ord in said court, or as being the original bill of exceptions in the 
case, in order that the matters therein may be considered by this 
court. (Waz v. State, 43 Neb., 18.) 


2. Costs: TAXATION: ReEview. In order to review the question of 
taxation of costs a motion to retax must be made in the trial court 
and a ruling obtained thereon by that court. (Real v. Honey, 39 
Neb., 516.) 


8. Trial: VERDICT: OBJECTIONS TO Form. Objections to the form and 
terms of a verdict should be made in the court below, at the time 
of its rendition, in order to be available on error to this court. 
(Roggenkamp v. Hargreaves, 39 Neb., 540.) 


ERROR from the district court of Knox county. Tried 
below before JACKSON, J. 


E. A. Houston, for plaintiff in error. 
A. A. Welch, W. D. Funk, and S. Draper, contra. 


RAGAN, C. 


This is a proceeding in error by the Yankton, Norfolk 
& Southwestern Railroad Company against the state of 
Nebraska to reverse a judgment of the district court of 
Knox county, pronounced against it in favor of the state, 
for damages sustained by the latter by reason of the ap- 
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propriation by the railway company, for railway pur- 
poses, of certain of its lands in said county. 

1. The first assignment of error relates to the action 
of the district court in the admission of certain testimony, 
but we are unable to review this assignment, for the rea- 
son that we have before us no bill of exceptions. There 
is in the record a paper purporting to be a bill of excep- 
tions, but it is not certified by the clerk of the district 
court as being either the original bill of exceptions or a 
copy thereof. In Was v. State, 43 Neb., 18, it was held: 
“A bill of exceptions must be certified by the clerk of the 
trial court as being a part of the record in said court, or 
as being the original bill of exceptions in the cause, in 
order that the matters therein may be considered by this 
court.” (See, also, to the same effect, Aultman v. Patterson, 
14 Neb., 57; Flynn v. Jordan, 17 Neb., 518; Hogan v. 
O’Niel, 17 Neb., 641.) 

2. The second assignment of error is that the court 
erred in taxing the costs of the action to the plaintiff in 
error. The judgment of the district court is in the usual 
form,—that the plaintiff below have and recover of the 
defendant below a named sum, with costs, taxed at 
$ The record does not disclose what the costs were. 
So far as the record shows, the railroad company made 
no motion in the court below to retax these costs. If any 
reason existed why the party who recovered in the court 
below should not recover his costs, that fact should have 
been made to appear to,the trial court by motion to retax, 
and if the railroad company was dissatisfied with the 
ruling of the court on that motion it should have taken 
an exception to such ruling and presented it here. In 
Real v. Honey, 39 Neb., 516, it was held: “In order to re- 
view the question of taxation of costs, a motion to retax 
the costs must be made in the trial court and a ruling ob- 
tained thereon by that court.” To the same effect, see 
Ins. Co. of North America v. Bachler, 44 Neb., 549. 

3. The third assignment of error relates to the form of 
the verdict on which the judgment sought to be reversed 

22 
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was rendered. We have failed to discover any material 
defect in this verdict affecting the validity of the judg- 
ment. No objection to the reception and recording of the 
verdict was made at the time it was returned into the 
trial court, and after the verdict was received without 
objection it was then too late to urge, either upon the 
trial court or this court, objections to the form of the ver- 
dict. See Roygenkamp v. Hargreaves, 39 Neb., 540, where 
it was held: “Objections to the form and terms of a ver- 
dict should be made in the court below at the time of ren- 
dition in order to be available on error to this court.” To 
the same effect, see Brumback v. German Nat. Bank of Bea- 
trice, 46 Neb., 540; Jones v. Driscoll, 46 Neb., 575. 

There is no error in the record, and the judgment of the 


district court is 
AFFIRMED. 


HALL CouNTY V. WELCOME SMITH. 
FILED OcTOBER 6, 1896. No. 6828. 


Final Order: REviEw. To obtain a review of a case in this court there 
must be a final order or judgment on the merits of the action in 
the court below. 


ErRoR from the district court of Hall county. Tried 
below before THOMPSON, J. 


Charles G. Ryan, for plaintiff in error. 
M. Randall, contra. 


RaGAn, C. 


On the 14th day of July, 1892, the county board of Hall 
county disallowed a claim filed against said county by 
Welcome Smith. Smith perfected an appeal from this 
order to the district court, where a motion was made by. 
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the county to dismiss the appeal. ‘This motion the court 
overruled, and the county has prosecuted here a petition 
in error to reverse what it calls the judgment of the dis- 
trict court. : 

The action of the district court in the premises is set 
out in the record in the following language: “This day 
this cause came on for hearing on motion of the defendant 
to dismiss the within entitled cause and the appeal taken 
in the same, for the reason that the said appeal was not 
filed, taken, and completed within the time as by law 
required, and was argued by counsel, and the court, be- 
ing fully advised in the premises, overruled the same, to 
which ruling and decision of the court the defendant duly 
excepted at the time; and the said defendant appearing 
no further in the case, and electing to plead no further, 
the court finds that there is due the plaintiff from the 
defendant the sum of $12.60, and that defendant pay the 
costs of this suit, taxed at $——.” It will thus be seen 
that there is here no final judgment of the district court . 
of Hall county. To obtain a review of a case in this court 
there must be a final order or judgment on the merits of 
the casein the court below. (Code of Civil Procedure, 
sec.581; Nichols v. Hail, 5 Neb., 194; Sprick v. Washington 
County, 3 Neb., 253; Riddle v. Yates, 10 Neb., 510.) The 
only jurisdiction we have in the matter is to dismiss the 
petition in error, which is accordingly done. 


DISMISSED. 


HARRISON, J., not sitting. 
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Nyp & SCHNEIDER COMPANY, APPELLANT, V. RICHARD 
FAHRENHOLZ, APPELLANT, ET AL., IMPLEADED WITH 
A. R. OLESON, APPELLEE. 


FILED OCTOBER 6, 1896. No. 8483. 


1, Judicial Sales: Noricr. A purchaser at a judicial sale is charged 
with notice of the proceedings leading to the sale, including the 
appraisement. 


2. 


: APPRAISEMENT. Appraisers in judicial sales act judicially; 
and the parties, including the purchaser, are in collateral proceed- 
ings bound by the appraisement. 


: Liens: FORECLOSURE. Where a lien junior to that 
foreclosed was erroneously, by the appraisers, treated as a senior 
lien, and its amount deducted from the value of the property in 
making the appraisement, the purchaser bidding only two-thirds 
of the appraised value after deducting such Jien, and the holder of 
such junior lien not being a party to the suit, such purchaser can- 
not be heard, in a subsequent suit to foreclose such lien, to say 
that it was junior to that under which he bought. 


: Liens: FoRECLOSURE, In such a suit the holder of what was 
the junior lien is entitled to a decree of foreclosure, and is not 
compelled to redeem. 


“4. 


. In such case the former owner of the equity, 
who is personally liable for both debts, has such an interest that 
he may insist upon the subjection of the property to the payment 
of the lien. 


APPEAL from the district court of Stanton county. 
Heard below before Evans, J. 


Munger & Courtright, for appellants. ' 
A. R. Oleson, contra. 


IRVINE, C. 


This case has been submitted under rule 2, upon an 
agreed printed abstract. The facts are that one Colton, 
who had been the owner of the southeast quarter of sec- 
tion 15, township 23, range 3, in Stanton county, in 1889 
contracted to sell the same to one Lindner. March 8, 


VOL. 49] SEPTEMBER TERM, 1896. 277 


Nye v. Fahrenholz. 


1892, Lindner assigned the contract of sale to Fahrenholz, 
executing a mortgage on the premises to Lindner to se- 
cure the purchase money of the assignment. Between 
March 19 and October 15, 1892, the Nye & Schneider 
Company sold building material to Fahrenholz for the 
construction of a dwelling-house on the land, and subse- 
quently perfected a mechanic’s lien thereon. The land 
was then subject to three incumbrances: First, the un- 
paid purchase money due on the contract between Colton 
and Lindner; second, the mortgage from Fahrenholz to 
Lindner; third, the plaintiff’s mechanic’s lien. Lindner 
had sold his note and mortgage to one Schock, who, in 
1893, began a suit to foreclose the mortgage; but he 
failed to make the Nye & Schneider Company a party to 
the action. He obtained a decree of foreclosure and 
there was a sale made thereunder to Oleson. The sheriff 
having made application to the county clerk for a certifi- 
cate of incumbrances, the clerk certified as incumbrances 
against the land the contract, mortgage, and mechanic’s 
lien referred to. The sheriff and appraisers in making 
the appraisement deducted from the gross value of the 
land not only the amount due on the Colton contract, but 
also the amount due on the mechanic’s lien as a prior in- 
cumbrance, although the lien was in fact junior to the 
mortgage which was being foreclosed. Oleson purchased 
at a sum only a few cents greater than two-thirds the 
appraised value with the mechanic’s lien deducted as a 
prior incumbrance. The Nye & Schneider Company af- 
terwards began this action, not to redeem from the Lind- 
ner mortgage, but to foreclose its lien, making Fahrenholz, 
Colton, and Oleson defendants. The defendant Fahren- 
holz answered setting up practically the same facts as 
the plaintiff, and joining in the plaintiff’s prayer that 
the land be subjected to the payment of the mechanic’s 
lien. The district court sustained a demurrer to this 
answer and, on the trial of the issues between the other 
parties, found that the plaintiff’s lien was junior to the 
mortgage which formed the basis of the decree under 
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which Oleson bought, and accordingly refused the plaint- 
iff a decree of foreclosure, but offered to permit a redemp- 
tion. The plaintiff declined to redeem and the court en- 
tered a judgment of dismissal. 

As to the plaintiff, the question presented is the cor- 
rectness of the court’s holding that it was not entitled 
to foreclosure. We think, upon the record made, this 
holding was erroneous. The appraisement in the foreclos- 
ure case was clearly erroneous in treating the lien at that 
time as a senior incumbrance, and on motion in that case 
undoubtedly the appraisement might have been set aside 
and corrected. To be sure the purchaser was not before 
the sale in a position to attack the appraisement; but it 
is highly probable that on becoming the purchaser he 
was in such a position that he might have made an appli- 
cation to the court, which would have given him relief. 
That question is not, however, before us, because the ap- 
praisement stood without question, Oleson became the 
purchaser, the sale was confirmed, and the property con- 
veyed to him without any objection to the appraisement, 
so far as the record discloses. Appraisers at such sales 
under our law act judicially (Sessions v. Irwin, 8 Neb., 5; 
Vought v. Foriworthy, 38 Neb., 790); and the purchaser at a 
judicial sale is charged with notice of the condition of 
the title and of the appraisement. (Norton v. Nebraska 
Loan & Trust Co., 85 Neb., 466, 40 Neb., 394.) In the case 
cited it was held that the purchaser was ‘not justified in 
relying on statements made to him by the sheriff and 
clerk, because he was bound to take notice of the record. 
We think it follows from these principles that the ap- 
praisement, unless set aside, becomes conclusive, and a 
portion of the terms of the sale; that, therefore, Oleson 
expressly bought subject to the mechanic’s lien, and can- 
not be heard now to agsert that his purchase was on 
terms different from those shown by the record. He con- 
tends that the necessary facts do not exist to raise an es- 
toppel in pais ; but this is not a case of estoppel in pais. If 
it is an estoppel at all it is one of record. Indeed, we re 
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gard the question as having been settled by the case of 
Koch v. Losch, 31 Neb., 625. It was there held that where 
a mortgage had been deducted in making an appraise- 
ment, the purchasers at the sale were thereafter estopped 
from denying the validity of the mortgage. It is argued 
that that case is distinguishable from the present case, 
because here the purchaser is not disputing the validity 
of the lien, but merely its priority. We can, however, see 
no distinction in principle. The principle of the Koch 
case is that the purchaser is bound by the terms of the 
sale, and this principle applies as well against disputing 
the priority of liens, whether established by the decree 
or the appraisement, as the validity of the liens. 

We think, also, that the demurrer to the answer of 
Fahrenholz should have been overruled. The property 
was originally subject to both liens. Because the me- 
chanic’s lien was deducted in making the appraisement, 
the land was sold at a less sum than it would have 
brought had the lien not been deducted. The result of 
this was a deficiency judgment against Fahrenholz on 
the mortgage for an amount just so much greater than it 
otherwise would have been. He is still personally liable 
to the plaintiff for the debt creating the mechanic’s lien, 
and we think he has such an interest in the controversy 
as to entitle him to insist upon subjecting the property to 
the lien. It is argued that he was a party to the foreclos- 
ure case and cannot be heard to dispute that record; but 
he is not disputing it. He is insisting that this case be 
adjudicated in accordance with the record and that Ole- 
son shall not dispute it. 

The judgment of the district court is reversed and the 
cause remanded, with directions to take an account of the 
amount due on the mechanic’s lien and to enter a decree 
of foreclosure accordingly. 


JUDGMENT ACCORDINGLY. 
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FILED OCTOBER 6, 1896. No. 6837. 


L Pledges: Lianitiry or Bammer. The pledgee of chattels to secure 
the payment of a debt is a bailee and not the owner of the prop- 
erty, and he is responsible as bailee after as well as before the ma- 
turity of the debt. 


2 Review: Insrrucrions: HARMLESS Error. A defendant against 
whom judgment has been rendered cannot complain because the 
court instructed the jury to deduct from the damages recoverable 
by plaintiff the amount of a set-off not pleaded by defendant. 


8. Bailment. A special contract of bailment prevails in determining 
the liabilities of the parties, as against general principles of law 
applicable in the absence of express agreement. 


4. Pledges: Liasitiry or BAILEr. A bailee who contracts to keep the 
property in a particular place is not discharged from damages re- 
sulting from his failure to do so because he was compelled to re- 
move it by the owner of the place designated. 


6. Arbitration and Award. A party to an arbitration may revoke the 
submission before an award is made, and where the submission 
provides for a written award, a revocation may be made after the 
arbitrators have individually communicated to strangers their re- 
spective views, but before they have signed any award. 


Error from the district court of Nemaha county. 
Tried below before Busu, J. 


J. 8. Stull and Davidson & Giffen, for plaintiff in error. 
G. W. Cornell, contra. 


IRVINE, C. 


The principles applicable to this case are simple, al- 
though its investigation has been somewhat difficult be- 
cause of the immense mass of wholly irrelevant testi- 
mony which was introduced without objection, and 
which, under section 309 of the Code of Civil Procedure, 
should never have been made a part of the bill of excep- 
tions. The action was by Greene against Butler to re- 
cover the value of a watch and chain which had been 
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pledged by Greene to Butler for the payment of a debt, 
and which, it was alleged, had been lost through the neg- 
ligence of Butler. From a verdict and judgment in favor 
of Greene, Butler prosecutes error. We take up the as- 
signments referred to in the brief in the order in which 
they are discussed. 

The first question discussed seems to refer to the as- 
signment that the verdict is not sustained by the evi- 
dence. The undisputed facts are that Greene borrowed 
$30 from Butler and pledged his watch and chain as se- 
curity for the debt. Butler placed the watch in the safe 
and vault of the Bank of Johnson, where it remained for 
some weeks. The officers of the bank then insisted upon 
its removal, when Butler removed it and carried it on 
his person for some time and then placed it in a pocket 
of a summer suit which he deposited at the bottom of a 
trunk in a room which he and another occupied as a bed- 
room. Both occupants of the room were bachelors and 
usually absent during the day. The watch and chain 
were stolen from the trunk. There is evidence tending 
to show that one door of the room was not kept locked. 
It also appears that the room was frequented by a num- 
ber of Butler’s acquaintances. An attempt was made to 
show that it was used as a resort for gamblers; but the 
most that can be said of the testimony in this respect is 
that Butler and his friends at times resorted to the room 
for the purpose of playing cards for small stakes. 
Enough does appear, however, to indicate that a number 
of persons at times had access to the room, and Butler 
himself testifies that while he kept the watch there he 
looked for it every day, because, as he says, there were 
suspicious characters about, and one of the persons 
whom he deemed suspicious was his room-mate, The 
case was submitted to the jury on the theory that Butler 
was required to use ordinary care in keeping the watch, 
and we think there is enough in the evidence to sustain 
a finding that it was lost through his failure to exercise 
such ordinary care. 
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A great point was made, both in the introduction of 
evidence and in the argument here, on the terms of the 
loan, as to time. The contention of Butler is that the 
loan was made for thirty days and the watch was not 
stolen until it had been in his possession some four 
months, payment not in the meantime having been made 
or tendered. It is claimed that there is no evidence suffi- 
cient to overcome that offered by defendant in reyard to 
the time for which the loan ran. We do not think this 
question at all material. It cannot be, and is not con- 
tended, that Butler became the owner of the watch on the 
maturity of the loan. Whether or not the loan was over- 
due, he was still the bailee of the watch and required to 
exercise such care as a person of reasonable prudence 
would exercise under the circumstances. 

It is next contended that there was error in assessing 
the amount of recovery. The value of the watch and 
chain, as fixed by the evidence, was at least $150. The 
verdict was for $120.54. It is argued that the defendant 
did not claim a set-off for his debt and that the verdict 
therefore discloses that the jury was not governed by the 
evidence. The court, in stating the measure of damages, 
instructed the jury if they found for the plaintiff, to de- 
duct the indebtedness from the value of the watch. This 
was evidently done by the jury. It is true no set-off was 
pleaded, and under the rule in Kitchen Hotel Co. v. Ham- 
mond, 30 Neb., 618, the instruction was erroneous. It 
submitted to the jury a consideration of a set-off not 
pleaded. But the defendant cannot complain. The ver- 
dict was, by this instruction, made less than the plaintiff 
was entitled to recover in case the jury found in his favor 
under the pleadings in the case. The defendant was in 
nowise prejudiced. \ 

It is also claimed that the court gave undue promi- 
nence to the plaintiffs case by instructing the jury par- 
ticularly as to what it should consider in returning a ver- 
dict for the plaintiff, by way of ascertaining damages, 
without making a corresponding statement in case the 
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finding was for the defendant. This assignment is en- 
tirely without merit. It is the duty of the court to in- 
struct as to the measure of damages, and where no set-off 
or counter-claim is pleaded this must refer to the contin- 
gency of a finding for the plaintiff. 

The fifth instruction is complained of. By this the 
eourt stated to the jury “that a pledge of personal prop- 
‘erty passes to the pledgee merely the possession with a 
right of retainer until the debt is paid for which the arti- 
cle pledged is given as security; and it is the duty of the 
pledgee to safely keep the property pledged without 
using it unless such use is necessary to its preservation.” 
It would have been better had this instruction not been 
given—the others fully covered the case; but we do not 
think that there was any prejudicial error in giving it. 
Standing alone, it would be erroneous as implying that 
the pledgee was an insurer of the property. But over 
and over again in the other instructions the jury was 
told that the defendant was only liable for a failure to 
exercise ordinary care, and we do not think that it was 
possible that the words “safely keep” in this instruction 
could have so overcome the idea so often expressed in the 
other instructions as to convey any notion that the de- 
fendant was liable except for a failure to use ordinary 
care. Another complaint made of this instruction is that 
it tells the jury that it is the duty of the pledgee to keep 
the property without using it unless its preservation re- 
quires such use. It is true there is no direct evidence 
that the loss of the watch was due to defendant’s carry- 
ing it on his person; but it is undoubtedly true as a gen- 
eral principle that a pledgee has no right to use the 
pledged property unless the character of the property is 
such as to render its use necessary for its preservation. 
There is testimony in the case, as we have said, showing 
that for some time Butler carried the watch on his per- 
son, and while it was not lost while so carrying it, the 
display made of the watch, and it may be here remarked 
that the defendant took great pains to show that he had 
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carried it publicly, may have induced its theft. The proof 
was that Butler’s contract was to keep the watch in the 
vault of the bank, and he having contracted to do so, and 
instead thereof having carried it publicly on his person, 
and thereafter left it within the reach of thieves, we do 
not think that there was any prejudicial error in this 
portion of the instruction. 

Complaint is also made of the sixth instruction, 
whereby the jury was told that if there was an express 
contract to keep the watch and chain in the vault of the 
bank until the debt was paid, the defendant was bound 
to keep within the terms of his agreement. In connec- 
tion with this, complaint is also made of the fourteenth 
instruction, whereby, among other things, it was said 
that if the defendant took the watch and chain out of the 
vault of the bank because the cashier told him to do so, 
and thereafter put it in an unsafe place and did not take 
such care as an ordinarily prudent person usually takes 
of his own goods, and by reason of such want of care the 
property was stolen, then the verdict should be for the 
plaintiff. We cannot conceive how the defendant was 
prejudiced by these two instructions, which properly go 
together. If the defendant contracted to keep the watch 
in the vault of the bank, and if it was lost: by reason of 
his failure to do so, he was liable without regard to the 
general principles of the law of bailment. He had made 
a contract and he was liable for all damages resulting 
from his failure to perform it. If he had no right to keep 
the watch in the vault, that was his affair and not the 
bailor’s. The contract was not to keep the watch in the 
vault if the bank permitted it, but it was absolute; and 
it was the pledgee’s business to see that he had authority 
to keep it there. If he had not, he should not have made 
the contract. But the instructions of the court relieved 
him from this liability, and, taken together, were to the 
effect that although he broke his contract in this regard 
he was still not liable unless he failed to exercise ordi- 
nary care. This was more favorable to the defendant 
than the law warranted. 
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It is pleaded as a defense that the matter in contro- 
versy had been submitted to arbitration and an award 
had been made whereby the defendant had.been dis- 
charged from liability. The reply in this respect admit- 
ted that there had been a submission, but pleaded that it 
had been revoked before any award was made. The 
court instructed the jury that the evidence failed to es- 
tablish an award and that all evidence on that issue 
should be disregarded. It is complained that this in- 
struction was erroneous, because it did not confine the 
question to the single issue presented as to the revocation 
of the award. We think, however, that on the uncontra- 
dicted evidence the court was justified in granting this 
peremptory instruction. It appears: that there was a 
submission to three arbitrators; that they took testi- 
mony and separated. There was thereafter no consul- 
tation with all three present, but by desultory conversa- 
tions among them it was ascertained that two arbitrators 
favored the defendant and one the plaintiff. Some time 
thereafter a written award was made, two arbitrators 
signing a finding for the defendant and the third express- 
ing his dissent and finding for the plaintiff. All wit- 
nesses, however, agreed that before the award was signed 
the plaintiff revoked the submission and served notice of 
the revocation on the defendant and on each arbitrator. 
The written agreement for a submission provided for a 
written award. It is elementary law that a submission 
may be revoked before the award, and it is also ele- 
mentary that there is no award as long as the matter 
rests in the breasts of the arbitrators. It is true that 
there is evidence tending to show that after the arbitra- 
tors had ascertained their mutual opinions no secret was 
made thereof and their individual views were disclosed 
to inquirers. It is not shown, however, that they had 
been communicated to Greene, except that one arbitra- 
tor had told him that the award would be against him 
and that he wanted to present authorities to one of the 
other arbitrators. There is no evidence which would jus- 
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tify a finding that the three arbitrators had formally con- 
cluded their efforts and had made any announcement of 
their conclusion. It was just as if jurymen, after being 
permitted to separate, had made known their individual 
views. Under the agreement the award was to be writ- 
ten. The revocation was prior to the written award, and 
it was‘also prior to any definite and conclusively ex- 
pressed decision of the arbitrators. The plaintiff was 


not bound by it. 
JUDGMENT AFFIRMED. 


CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY V. 
JAMES B, HEADRICK. 


FILED OcToBER 7, 1896. No. 7518, 


1. Appeal From Justice Court: AMOUNT oF CLAIM: CONSTITUTIONAL 
Law. Sections 985 and 1017, Code of Civil Procedure, denying ap- 
peals from judgments of justices of the peace where the amount 
claimed does not exceed $20, are not repugnant to sections 6 and 24 
of the bill of rights. (Moise v. Powell, 40 Neb., 671.) 


: Nor is the denial of the right of appeal] in 
such case violative of section 3 of the bill of rights, prohibiting 
the taking of private property without due process of law. 


2. 


Error from the district court of Lancaster county. 
Tried below before HALL, J. 


A. G. Greenlee and J. W. Deucese, for plaintiff in error. 
Mockett & Polk, contra. 


Post, ©. J. 


This proceeding originated before a justice of the peace 
for Lancaster county, where defendant in error claimed 
the sum of $20, the value of certain live stock killed 
through alleged negligence in the management of an 
engine upon plaintiff in error’s line of road in said 


VOL. 49] SEPTEMBER TERM, 1896. 287 


Chicago, B. & Q. R. Co. v. Headrick. 


county. Tlicre was a jury trial, resulting in a verdict 
and judgment for the plaintiff therein, from which an 
appeal was by the defendant below taken to the district 
court, where, upon the motion of the former, the appeal 
was dismissed and which is the ruling now assigned as 
error. 

It was held in Moise v. Powell, 40 Neb., 671, that the 
provisions of sections 985 and 1017, Code of Civil Proced- 
ure, denying appeals from judgment of justices of the 
peace where the amount claimed does not exceed $20, are 
not repugnant to sections 6 and 24 of the bill of rights. 
We are, however, asked to re-examine the subject and 
overrule the doctrine of that case for reasons hereafter 
stated. 

It is argued, first, that the remedy by proceedings in 
error in the class of cases contemplated is inadequate, 
since, as held in Chicago, B. &€ Q. R. Co. v. Goracke, 32 Neb., 
90, the law has conferred upon justices of the peace au- 
thority to certify exceptions to their rulings upon ques- 
tions of law only, and unless the remedy by appeal exists 
as in other cases, the right reserved by the constitution 
to be heard in the court of last resort is indeed a barren 
one. But the reasoning employed, although plausible, is 
by no means convincing. It has frequently been said 
that the remedy by appeal is a purely statutory right and 
exists only when specially conferred (State v. Ensign, 11 
Neb., 529; Bevins v. Ramsay, 11 How. [U. 8.], 184; People 
v. Trezza, 128 N. Y., 529; Elliott, Appellate Procedure, 
sec. 97, and cases cited); and where, in an action follow- 
ing the common law, the constitution guaranties the 
right to a hearing in a court possessing appellate juris- 
diction only, but without regulating the procedure there- 
for, and the statutory provision is inadequate for the pur- 
pose, the remedy is, without doubt, by means of the 
ancient common law writ of error. (2 Ency. of Pleading 
& Practice, 27, and cases cited.) The question presented 
is not the adequacy of the statutory remedy in the case at 
bar by proceedings in error, but the authority to prose- 
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cute an appeal under the provisions of the Code which in 
terms denies such right. Any course of reasoning upon 
the subject leads to the result reached in Moise v. Pow- 
ell,—a conclusion to which we are, as the result of a 
second examination, satisfied to adhere. 

The statute under consideration is assailed on the fur- 
ther ground that it contemplates the taking of property 
without due process of law, and is accordingly in conflict 
with section 3 of the bill of rights. The term “due pro- 
cess of law” has been often defined as such an exertion 
of the powers of government as are sanctioned by the 
settled maxims of the law and under such safeguards for 
the protection of individual rights as those safeguards 
prescribed for the class of cases to which the one in ques- 
tion belongs. (Cooley, Constitutional Limitations, 355.) 
It has never been construed as the right to be heard in 
the court of last resort, or even according to the course of 
the common law, but is satisfied by a proceeding applica- 
ble to the subject-matter and conformable to such genera! 
rules as affect all persons alike. .The remedy in this case, 
by trial of the issues of fact to a jury selected in accord- 
ance with a general law applicable to all cases of the 
class to which it belongs, and the right to be heard in the 
court of last resort upon questions of law presented at 
the trial and certified by the justice, certainly satisfies 
the constitutional requirement of due process of law. 
The judgment of the district court is right and will be 


AFFIRMED. 


FraNK KASPER V. ANTON WALLA. 
FILED OCTOBER 7, 1896. No. 6695. 


Conversion of Mortgaged Chattels: MEasuRE or DaMaGEs. The 
measure of damage in an action by the mortgagee for the conver- 
sion of mortgaged chattels is the amount of the plaintiff’s mort- 
gage, not exceeding the value of the property converted. 
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Error from the district court of Douglas county. 
Tried below before Scorr, J. 


Edward W. Simeral, for plaintiff in error. 
Capek & Piatti and R. V. Montague, contra. 


Post, C. J. 


This was an action by the plaintiff below, Walla, for 
the conversion by the defendant therein, Kasper, of a cer- 
tain printing press, printing material, type, and office fur- 
niture in which the former had a special interest by rea- 
son of a chattel mortgage executed by one Hospodsky. 
The facts out of which the controversy arose are as fol- 
lows: Some time previous to the alleged conversion Kas- 
per and Hospodsky purchased fron1 Walla the presses, 
type, material, and office furniture of the Vora Vlast, a 
newspaper published in the Bohemian language, for the 
consideration of $800, of which one-half was paid in cash 
by the former, and the balance represented by the unse- 
cured notes of the latter. Hospodsky subsequently exe- 
cuted to Walla a chattel mortgage upon his undivided 
half interest in the property so purchased, for $340, as 
security for the notes mentioned. Kasper, who had in 
the meantime added to the stock above described prop- 
erty of like character purchased on his own account, sold 
the entire plant to one Rosisky, receiving in payment 
therefor certain shares of the capital stock of the Pokrok 
Zapadu Printing Company, of which the said Rosisky 
was president and manager. Thereupon, as above stated, 
this action was instituted by Walla and prosecuted to 
judgment in his favor, and which has been removed into 
this court for review. 

It is first alleged that the district court erred in admit- 
ting proof of the amount and value of the stock of the 
Pokrok Zapadu Company received by Kasper in exchange 
for the property mentioned. A question to which promi- 
nence was given at the trial was whether the transaction 

23 
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above mentioned with Rosisky as the representative of 
the Pokrok Zapadu Company included the entire plant of 
the Nova Vlast, or Kasper’s interest only. The latter hav- 
ing testified in his own behalf that the consideration for 
the shares of stock received by him was his interest in the 
presses, type, and furniture, the plaintiff was, by way of 
cross-examination, permitted to show the value of such 
stock. ‘The value of the consideration given by the de- 
fendant was, to say the least, one of the circumstances 
accompanying and tending to explain the disputed trans- 
action, and was accordingly admissible for that purpose. 

The only other assignment of error relates to the giving 
of instruction No. 5 by the court on its own motion, 
to-wit: 

“5. If you find for the plaintiff, the measure of his re- 
covery will be the market value of the property converted 
by defendant at the time of such conversion, with interest 
thereon from the date of such conversion to the 6th day of 
February, 1893, providing the amount you find was the 
value of the property at the time of conversion, with in- 
terest added, does not exceed the amount you find due 
plaintiff on his notes, interest added as above explained, 
and providing further, that the value of the property must 
be the fair market value of the property at the time of the 
conversion, not what it did in fact sell for, unless you find 
that the price at which it sold was the fair market value 
in the market for such property. In other words, if you 
find for the plaintiff, your verdict should be for the plaint- 
iff for such an amount as you find due him from Hos- 
podsky on the mortgage and notes, but the same must be 
within and not greater than the fair market valué of the 
property as shown by the evidence.” 

This instruction, it is argued, authorizes a recovery for 
the amount of the mortgage described without regard to 
the value of the property converted. But the language 
there employed does not, in our judgment, admit of any 
such interpretation. Taken together, the several para- 
graphs correctly state the measure of damage, viz., the 
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amount of plaintiff's mortgage, provided the amount due 
thereon does not exceed the value of the property con- 
verted. 
There is no error in the record, and the judgment 
will be 
AFFIRMED. 


JOHN STOUGH Vv. WILLIAM L. OGDEN. 
FILED OcTOBER 7,1896. No. 6713. 


1. Alteration of Instruments: Tmce. Whether an alteration apparent 
from the face of a note was made at, or subsequent to, the time of 
its execution is a question of fact for the jury, and it is not in 
such case error to receive in evidence the note sued on, upon proof 
by the payee that the alleged alteration was made previous to its 
receipt by him, on the day of its date, from one of the joint makers 
thereof. 


2. Witnesses: Cross-EXAMINATION: DiIscRETION oF CouRT. The law 
has conferred upon the trial court some discretion in determining 
the limits within which the cross-examination of witnesses may 
be allowed, and its action in that respect will not, in the absence 
of an abuse of discretion, be the subject of review by this court. 


3. Review: InNsTRUCTIONS. Where several instructions are grouped in 
one assignment of the motion for a new trial or petition in error, 
they will be examined no further than to determine that a single 
one thereof was rightly given or rightly refused. 


Error from the district court of Dixon county. Tried 
below before NorRIs, J. 


Gantt & Welty, for plaintiff in error. 


J. J. McCarthy, A. EH. Barnes, and Marsh & Henderson, 
contra, 


Post, C. J. 


This was an action by William L. Ogden in the district 
court for Dixon county against S. P. Mikesell, S. K. Bit- 
tenbender, and John Stough upon a promissory note for 
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$6,000, bearing date of September 5, 1889, payable to the 
order of the said Ogden one year after date, with interest 
at the rate of eight per cent per annum, payable semi- 
annually. Separate answers were interposed to the pe- 
tition below, and a trial had, resulting in a verdict and 
judgment for the plaintiff against the several makers of, 
the note described, from which Stough alone prosecutes 
error to this court. 

The answer of the defendant last named states two 
defenses, viz.: (1.) That said note~was, as the plaintiff 
well knew, executed by said defendant as surety only and 
for the accommodation of the Ponca Milling Company, a 
corporation, and that payment thereof was for a valuable 
and sufficient consideration by the plaintiff extended 
from time to time after its maturity without the consent 
of the answering defendant. (2.) Said note has, without 
the consent of the defendant, been materially altered 
since its execution and delivery, by the insertion therein 
of the prefix “semi” immediately preceding the word 
“annually,” thus making the interest in terms payable 
semi-annually, whereas the note as executed provided for 
interest payable annually. The jury, as we have seen, 
found against the contention of the defendant with re- 
spect to both defenses, and we cannot, upon the record, 
say that the verdict is unwarranted by the evidence. 
Referring to the second defense it is sufficient to say that 
Mr. Mikesell, who prepared the note for the signatures 
of the makers, testifies positively that the alleged altera- 
tion was made by him previous to the signing by either 
of the parties thereto. He is, it is true, contradicted by 
his co-defendants, but the issue of fact thus made was 
fairly submitted to the jury, whose finding thereon must 
be accepted as conclusive. The verdict was right also 
upon the other issue tendered by the answer, since the 
evidence fails to sustain the allegation that the note in 
suit was executed by the defendant as surety for the 
Ponca Milling Company. True it was in one sense for 
the accommodation of the milling company, for the rea- 
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son that the proceeds thereof were devoted to its benefit; 
but it is also true that Mr. Ogden, the plaintiff, refused to 
make any advancement upon the credit of that corpora. 
tion, and expressly stipulated that the loan in question 
should be made upon the personal credit of the defend- 
ants, who are as to him principals, whatever may be their 
relations toward the corporation named as the result of 
that transaction. , 

It is argued that the trial court erred in receiving in 
evidence the note sued on, without first requiring an ex- 
planation of the alleged alteration, which, as we have 
seen, is the insertion in writing of the prefix “semi” in the 
printed form employed for that purpose. The plaintiff 
had, however, testified that he received the note on the 
day of its date from Mr. Bittenbender, one of the makers 
thereof, and that it was in the same condition when of- 
fered in evidence as when received by him. This evi- 
dence certainly tended to prove that the alleged altera- 
tion was made by the makers themselves at the time of 
the execution of the note,and was sufficient, prima facie, to 
rebut any presumption to the contrary arising from its 
appearance. The court did not, therefore, err in receiv- 
ing the note in evidence, the question of the alleged alter- 
ation being in the end one of fact for the jury upon all 
of the evidence adduced. (Goodin v. Plugge, 47 Neb., 284.) 

The plaintiff below, in his examination in chief, an- 
swered in response to an interrogatory by his attorney, 
that he had on one occasion, by appointment, met the de- 
fendants, when the latter all examined the note; that no 
objection was made thereto by any one present, and that 
all agreed that he, plaintiff, should have his money, but 
could not unite upon the means of paying it. On cross- 
examination he was asked the following question: “Was 
his [Stough’s] attention in any manner drawn to these 
changes in the note?” to which an objection was inter- 
posed and sustained on the ground that it “was assuming 
something not in evidence.” The examination might 
properly have been allowed, although its exclusion can- 
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not be said to be error calling for a reversal of the judg- 
ment. There had, up to that time, been no proof of any 
alteration of the note subsequent to its execution by 
Stough, and there is nothing in the record to indicate the 
purpose of the question, and its exclusion under the cir- 
cumstances is not prejudicial to the defendant. 

It is next argued that the court erred in allowing 
the plaintiff, upon cross-examination of the defendant 
Stough, to inquire into the affairs of the milling com- 
pany. The examination may, it is conceded, have been 
unnecessarily protracted, but there was no such an abuse 
of discretion as to warrant a reversal upon that ground. 

The remaining questions all relate to instructions given 
and refused, and are assigned in the motion for a new 
trial as follows: 

“5. The court erred in refusing to give the second, 
third, fourth, fifth, sixth, ninth, eighth, first, and seventh 
instructions asked by the defendant. 

“6. The court erred in giving the third, fourth, fifth, 

‘and sixth instructions asked by the plaintiff.” 

It has been repeatedly held by this court that where 
several instructions are grouped in one assignment of the 
motion for a new trial, or petition in error, they will be 
examined no further than to determine that a single one 
thereof was rightly given or rightly refused. It is not 
claimed, and cannot be claimed, that the district court 
erred in refusing all of the instructions enumerated in 
the fifth assignment, or in giving those enumerated in the 
sixth assignment. Indeed, the charge, as a whole, stated 
the law quite as favorably to the defendant as he was 
entitled to in view of the case as made by the pleadings 
and proofs. There being no error of record, the judg- 
ment will be 

AFFIRMED. 
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ATCHISON, TopEKA & SANTA FE RAILROAD COMPANY VY. 
JAMES G. MEEK ET AL. 


FILep OCTOBER 17,1896. No. 6806. 


1. Depositions: Notice. Section 378, Code of Civil Procedure, requires 
notice of the taking of depositions (unless taken under a special 
commission) to be served upon the adverse party, his agent or at- 
torney of record, or left at his usual place of residence. 


2. 


: SERVICE ON STATION AGENT. Service in such case 
upon a station agent, who is not the attorney of record of the ad- 
verse party, a railroad company, whose employment in nowise re- 
lates to the particular controversy, and who is without authority 
to accept or waive service in its behalf in any suit or proceeding 
to which it may be a party, does not satisfy the requirement of the 
statute. (Atchison, T. & 8S. F. R. Co. v. Sage, 49 Kan., 524.) 


Error from the district court of Nuckolls county. 
Tried below before MorRIs, J. 


A. A. Hurd, Searle & Coleman, G. R. Peck, and W. Iattle- 
field, for plaintiff in error. 


Buck & McConnell, contra. 


References: Porter v. Chicago & N. R. Co., 1 Neb., 15; 
Chicago, B. € Q. R. Co. v. Manning, 23 Neb., 552; Katzen- 
stein v. Raleigh & G. R. Co., T8 N. Car., 286. 


Post, C. J. 


This is a petition in error and brings up for review a 
judgment of the district court for Nuckolls county 
whereby the defendants in error, as plaintiffs below, were 
permitted to recover on account of the imputed negli- 
gence of the plaintiff in error, defendant below, as a com- 
mon carrier while engaged in transporting certain cattle 
from Osceola, in the territory of New Mexico, to Superior, 
in this state, whereby certain of said cattle were killed 
and others permitted to escape. The answer contains a 
denial of the negligence charged and an allegation that 
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for a valuable and sufficient consideration the plaintiffs 
below executed certain agreements, in writing, the effect 
of which was to limit the liability of the defendant rail- 
road company as a common carrier, and whereby the said 
plaintiffs expressly assumed all risk of damage on ac- 
count of the loss or escape of said cattle from any cause 
whatever, except the willful acts of the defendant’s agents 
or servants. The reply is a general denial of the allega- 
tions of the answer. 

Of the several questions raised by the assignments of 
error and discussed by counsel for the respective parties 
we shall, for reasons hereafter appearing, notice one only, 
viz., that relating to the refusal of the district court to 
suppress the deposition of Samuel S. Rogers, taken at 
Wilcox, in the territory of Arizona, and the subsequent 
admission in evidence of said deposition over the objec- 
tion of the defendant company. ‘The materiality of such 
evidence to the issues presented is apparent from the fact 
that the witness above named superintended the assort- 
ing and loading of the cattle in question, some twenty cars 
in all, and testified to their age, condition, and value at 
the time and place of shipment. He also accompanied 
one consignment of said cattle from New Mexico to their 
destination at Superior, and testified to certain acts by 
the servants of the defendant company while en route 
now relied upon to sustain the allegation of negligence. 
The ground of the objection to said deposition is that the 
only notice of the taking thereof was served upon one 
Taylor, the defendant’s station agent at Superior, who 
was not the agent or attorney of record of the defendant 
company within the meaning of section 378 of the Code of 
Civil Procedure, and was not at the date of such service 
authorized to accept or waive service of any notice what- 
ever in said cause, or in any suit or action in which said 
defendant was or might be a party. There was, it should 
be observed, no appearance by the defendant at the tak- 
ing of said deposition, and no waiver in its behalf of the 
notice prescribed by law. The question, therefore, dis- 
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tinctly presented by this record is the sufficiency of the 
service so made. We here quote section 378, above re- 
ferred to, adopting the punctuation employed in,the Re- 
vised Statutes of 1866 and the General Statutes of 1873, 
rather than that of the Compiled Statutes, in which a 
comma has by the compiler or compositor been inserted 
after the word “agent”: “Prior to the taking of any depo- 
sition, unless taken under a special commission, a written 
notice, specifying the action or proceeding, the name of 
the court or tribunal in which it is to be used, and the 
time and place of taking the same, shall be served upon 
the adverse party, his agent or attorney of record, or left 
at his usual place of abode,” etc. (Revised Statutes, 1866, 
p. 456, sec. 378; General Statutes, 1873, p. 588, sec. 369.) 
The authority to use depositions rests, in this state, alto- 
gether upon the statute, and a substantial compliance 
therewith is essential to their validity as evidence. (Cool 
v. Roche, 15 Neb., 25.) By the phrase “agent or attorney 
of record” is not meant any representative of the party 
to be served, without regard to the nature or scope of his 
authority. The section quoted, on the contrary, evidently 
contemplates personal service upon the adverse party or 
his representative for the purpose of the particular action 
or proceeding. The precise question here involved was 
presented in Atchison, T. & S. F. R. Co. v. Sage, 49 Kan., 
524, a well considered case under a statute in all respects 
identical with ours, and the reasons therein.stated for the 
conclusion adverse to the ruling now complained of are 
so entirely satisfactory that we here quote from the opin- 
ion of Johnston, J., who said, referring to the provision 
under consideration: “This statute provides for a notice 
to be served upon the adverse party where such party is 
a natural person, or upon ‘his agent or attorney of record.’ 
It manifestly does not contemplate that it may be served 
upon any attorney or any agent of a party who may be 
found in any part of the state, and who may have no con- 
nection with the litigation, but it evidently must be 
served upon some one authorized to represent the adverse 
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party in the action, as shown by the record. It surely 
does not mean an agent living in a remote part of the 
state, who has been employed for another purpose, who 
has no knowledge of, or authority in, the case, and who 
could not, in many instances, under the limited time pre- 
scribed by the statute, communicate with the adverse 
party, so that he might have sufficient time for prepara- 
tion and to attend upon the taking of the deposition.” 

An argument in favor of the sufficiency of the service 
in this case is predicated upon the assumed analogy of 
the notice prescribed for the taking of depositions to the 
original summons; but that argument is without force in 
view of section 73 of the Code, authorizing service of sum- 
mons against a corporation “upon the president * * * 
or other chief officer; or if its chief officer is not found in 
the county, upon its cashier, treasurer, secretary, clerk, 
or managing agent,” etc. Section 68a of the Kansas Civil 
Code provides: “Every railroad company or corporation 
* * * is hereby required to designate some person re- 
siding in each county into which its railroad line * * * 
may or does run, or in which its business is transacted, 
on whom all process and notices issued by any court of 
record, or justices of the peace of such county, may be 
served;” while another section provides that if any rail- 
road company shall fail to designate some person in the 
manner and for the purpose prescribed, such process may 
be served upon any freight agent, ticket agent, or station- 
keeper of such corporation in the county. It was in Atchi- 
son, T. & 8S. F. R. Co. v. Sage, supra, held that notice of 
the taking of depositions is not a process issued by the 
court, and, therefore, not within the letter or spirit of the 
Cod2. We have been referred to no statute which can be 
invoked to sustain the ruling assigned, and our examina- 
tion of the subject has failed to disclose any authority for 
the service of the notice in question upon the defendant’s 
station agent. It follows that the district court erred in 
refusing to suppress the deposition mentioned, and in re- 
ceiving the testimony of the witness therein named over 
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the objection of the defendant company, for which the 
judgment must be reversed and the cause remanded. 


REVERSED 
RaGaAN, C., not sitting. 


First NATIONAL BANK OF PLATTSMOUTH ET AL., APPEL- 
LEES, V. WILLIAM TIGHE ET AL., APPELLANTS. 


FILED OCTOBER 7,1896. No. 6846. 


1. Deeds as Mortgages: TITLE: RicHTs oF GRANTOR. The legal title to 
real estate is vested in the grantee by a deed thereof absolute in 
form and import of its terms, executed by a competent grantor, 
although such instrument may be in fact a mortgage, or given as 
security for the payment of the debt of the grantor to the grantee. 
There remains in the maker of the conveyance but the right to 
demand, on payment of the indebtedness so secured, and receive, 
a reconveyance of the title, and in order that he may be again in- 
vested with the title to the property a reconveyance is necessary. 


2. Judgment Liens. A judgment in the district court is not a lien 
upon the judgment debtor’s equitable interest in real estate. 
(Nessler v. Neher, 18 Neb., 649.) 


3. Executions: Lizn on EQUITABLE INTEREST IN LAND. The equitable 
interest of a judgment debtor, if not coupled with possession, can- 
not be subjected to the payment of the debt by levy of execution 
thereon and sale under such levy. To make it available for such 
purpose the aid of the courts must be invoked by proper proceed- 
ings. (Shoemaker v. Harvey, 43 Neb., 75.) 


APPEAL from the district court of Cass county. Heard 
below before CHAPMAN, J. 


. E. H. Wooley, for appellants. 


Beeson & Root, contra. 


HARRISON, J. 


This action was instituted in the district court of Cass 
county by the plaintiffs to obtain an injunction restrain- 
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ing the defendants from selling or causing to be sold 
under the levy of a writ of execution certain real estate 
specifically described in the petition filed. In the plead- 
ing presented on the part of plaintiffs there was alleged 
the existence of the First National Bank of Plattsmouth 
as a corporation organized under the laws of the United 
States; that the defendant William Tighe was the duly 
elected, qualified, and acting sheriff of Cass county; thet 
on or about the 1st day of March, 1886, one William R. 
Murray was indebted to the bank and conveyed to it in 
satisfaction of the indebtedness a quarter section of land 
situated in Cass county and the continued ownership of 
the land by the bank from then until the month of 
March, 1892, at which time it was stated to have been 
sold to Ed. A. Oliver and Fred Ramge, co-plaintiffs in the 
suit; the payment by them of the purchase money in 
cash, their entry into possession of the Jand, and the re- 
tention of the title in the bank as security for the de- 
ferred payment of the balance of the amount of the pur- 
chase price. It was further pleaded that at the May, 1890, 
term of the district court in and for Cass county William 
Porter obtained a judgment against William R. Murray 
in the sum of $2,841.44 and costs, and on November 10, 
1892, Porter assigned to Calvin H. Parmele, his co-de- 
fendant in this action, a one-half interest in the judg- 
ment, and that they caused an execution to issue for the 
enforcement of the judgment, which writ was delivered to 
the sheriff, William Tighe, for service and by him levied 
upon the aforesaid land as the property of William R. 
Murray. It was also pleaded that a sale was threatened to 
be, and would be, made under the levy of the execution, 
unless restrained by the order of the court, and the lack 
of any adequate remedy at law. The prayer was for a 
temporary order of injunction to restrain the defendants 
from proceeding under the levy, or in the enforcement of 
the judgment against the particular real estate involved, 
and that on the final hearing such order should be made 
perpetual. The amended answer of defendant, the one 
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to be considered at this time, contained admissions of 
the allegations of the petition as to the corporate char- 
acter of the bank; that defendant Tighe was sheriff of 
the county, the recovery of the judgment by Porter 
against Murray, the assignment of the one-half interest 
therein to Parmele, the issuance of the execution thereon, 
and its delivery to the sheriff and levy by him on the 
lands as belonging to the judgment debtor, Murray, and 
the proposed sale thereunder;. that the bank had received 
a conveyance of the land in form and terms absolute, but 
alleged it was in truth and in fact a mortgage, was given 
as security for the payment of a loan of money by the 
bank to Murray, and that at the time of its execution and 
delivery the grantor had received from the bank a de- 
feasance; that the conveyance to the bank remained as 
just indicated until March 19, 1892, at which time Mur- 
ray executed and delivered to the bank a deed of quit- 
claim of the said land. It was further pleaded in the 
amended answer that in a prior action by William R. 
Murray and the bank, plaintiff in this case, against Will- 
iam B. Porter, Deborah H. Porter, Jane R. Porter, and 
others it had been allegvd in the pleading therein filed by 
the bank that the first conveyance to it by Murray was 
in effect a mortgage; that the judgment debtor remained 
in the actual possession of the land, and had the exclu- 
sive use and contro] thereof, up to the time he made the 
deed of quitclaim to the bank. There was also a denial 
of each and every allegation of the petition not specif- 
ically admitted in the answer. To the amended answer . 
the plaintiffs interposed a general demurrer, which, on 
hearing, was sustained. The defendants elected to stand 
upon their amended answer and to plead no further, and 
judgment was rendered in favor of plaintiffs. 

The apellants complain of the ruling of the trial judge 
sustaining the demurrer to the answer, and the resulting 
judgement. It was admitted by the answer that the land 
had been conveyed to the bank by a deed absolute in 
form and terms. Such a conveyance, though in fact 
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made as security for a debt, transfers to the grantee the 
legal title to the rea] estate embraced in the instrument of 
conveyance. All that remains in the grantor is the right, 
on full payment of the debt, to demand and receive a 
reconveyance of the title to the property, and a recon- 
veyance is necessary. (Gallagher v. Giddings, 33 Neb., 222; 
Baird v. Kirtland, 8 O., 21; Hughes v. Davis, 40 Cal., 117; 
1 Jones, Mortgages, sec. 339; Kemper v. Campbell, 44 0. St, 
210; Loring v. Melendy, 11 O., 355.) The right or interest 
remaining in Murray, the grantor and also the judgment 
debtor, was merely an equitable one, and the judgment 
rendered subsequent to the conveyance to the bank did 
not become a lien on it. “A judgment in the district 
court is not a lien upon an equitable interest in real es- 
tate of the debtor.” (Nessler v. Neher, 18 Neb., 649, and 
cases cited.) It appears from the allegations of both 
petition and answer that at the time of the levy of the 
writ of execution the judgment debtor was not in pos- 
session of the land and had conveyed his interest to the 
bank by quitclaim deed, hence he had no further right in 
the land, either legal or equitable, and if the quitclaim 
deed had not been made, the equitable interest, without 
possession, could not have been made the subject of a 
successful levy of an execution. It could only have been 
made available for the payment of the judgment through 
the aid of a proceeding in court for that purpose. (Shoe- 
maker v. Harvcy, 48 Neb., 75, and cases cited; Loring v. 
Melendy, 11 O., 355; Morris v. Way, 16 O., 469; Kemper v. 
Camptell, 44 O. St., 210.) 

The foregoing conclusions render it unnecessary to ex- 
amine any of the other questions discussed in the brief 
of appellants, and it follows that the judgment of the 


district court must be 
AFFIRMED, 
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STATE OF NEBRASKA, EX REL. COUNTY COMMISSIONERS 
oF BROWN County, Vv. C. F. Boy. 


FILED OcTOBER 7,1896. No. 6080. 


1. Mandamus: County CLERK: TuRNING OVER Funps. A mandunmus 
will issue even after the expiration of the term of office of a 
county clerk to compel him to perform the duty of reporting all 
the fees of his office, also to pay into the treasury of the county 
any excess above the amount he was entitled by law to retain. 


2. 


: STATUTE oF LimiTaTions. “A proceeding by mandamus is 
barred by the statute of limitations at the expiration of four years 
from the time the right to the writ accrued.” (State v. King, 34 
Neb., 196.) 


3. County Clerk: ExcesstveE FrEes: Manpamus: TiME, The re- 
quirements of the law in regard to a fee book to be kept by the 
county clerk, and the reports of his fees, to be regularly made to 
the county board, combined with the provisions of the statute in 
respect to the amount to be charged in each instance as a fee, and 
the fact that what has been done by him for which a fee should be 
charged and collected appeared of record, are sufficient to charge 
the board with notice of any discrepancy between the amounts of 
the fees of the officer reported by him as collected and the true 
amounts; from which it follows that the right of action to enforce 
the duty of making a true report for any current year, and to pay 
any excess of fees into the county treasury, would accrue at the 
time the report was due, or made in an incomplete or defective 
form, and this would be the rule if the rendering of an incomplete 
or false report be considered in the nature of a fraud on the board, 
to which it must be presented. 


4. Limitation of Actions: Fraup. “An action for relief on the ground 
of fraud may be commenced at any time within four years after 
the discovery of the facts constituting the fraud, or of facts suffi- 
cient to put a person of ordinary intelligence and prudence on 
an inquiry, which, if pursued, would lead to such discovery.’ 
(Gillespie v. Cooper, 36 Neb., 775.) 


ORIGINAL application for mandamus to compel the re- 
spondent to report and enter upon the county fee books 
the amount of fees earned by him as county clerk of 
Brown county, and pay the balance due the county into 
the treasury. Writ denied. 
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J. SN. Davisson, P. D. McAndrew, and C. H. Bane, for 
relators. 


L. K. Alder and Munger & Courtright, contra. 


HARRISON, J. 


In this, an application to this court for a writ of man- 
damus, the prayer of the petition filed reads as follows: 

“Wherefore your relators, as the agents of the county 
of Brown, pray that a peremptory writ of mandamus issue 
to C. F. Boyd, as county clerk of Brown county, Nebraska, 
commanding him, the said respondent, for the years 1888 
and 1889, to forthwith report and enter upon the respect- 
ive fee books of said county all the fees so earned by him, 
the said C. F. Boyd, as county clerk and eg officio clerk of 
the district court of Brown county, Nebraska, for the 
years 1888 and 1889, and ending on January 7, 1890, in- 
cluding the fees not heretofore reported by said respond- 
ent, as set out in this petition; and that the said respond- 
ent be required and commanded to pay over the excess 
not heretofore reported by him, viz., fourteen hundred 
and twenty-two and 53-100 ($1,422.53) dollars, into the 
treasury of Brown county, and for the costs of this ac- 
tion.” 

The case was submitted on the following motion and 
stipulation: 

“Comes now the respondent and moves the court for 
judgment dismissing this action, and for costs, and for 
reasons therefor presents that the pleadings and stipula- 
tion of facts filed herein show the following: (1) That this 
action is barred by the statute of limitations; (2) that 
respondent has duly entered on his fee book and duly ac- 
counted for each and every item of fees actually received 
or collected by him; (3) that all matters in controversy 
were each finally adjudicated before the board of county 
commissioners of Brown county and no appeal taken 
therefrom.” 
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Among the defenses claimed by respondent to this ac- 
tion he presents most prominently three, as follows: 

“First, that the statute of limitations has run against 
this action; second, a final adjudication before the board 
of county commissioners; third, the petition charges the 
rezpondent with all the fees earned, while respondent 
contends that he is only bound to account for those actu- 
ally received.” 

Any one of these defenses, if decided by the court in 
favor of respondent, will be decisive, practically speaking, 
of the entire action; and for the purposes of having them 
passed upon by the court at the present time the parties 
hereto stipulate as follows: 

“1. The pleadings filed in this case are made a part of 
this stipulation, and the facts admitted by said pleadings 
are to be considered in connection with this stipulation of 
facts. 

“2. Itis admitted that respondent was the duly elected, 
qualified, and acting county clerk and ew officio clerk of 
the district court for the two-year term commencing Janu- 
ary 7, 1888, and ending January 7, 1890. 

“3. That no cause of action exists against respondent 
for the second year of his term, being from January 7, 
1889, to January 7, 1890, for the reason that he did not 
receive or earn the minimum fees allowed him for said 
year. 

“4, It is admitted that during the year 1891 plaintiff 
employed a person (claimed by relators and denied by 
respondent to have been an expert) to examine the records 
of the respondent’s office for said official year of 1888; 
that said examiner made a report in July, 1891, showing a 
shortage in accounts of respondent for said year in the 
sum of $861.09; that said estimate of the shortage was 
based entirely on what the records show to have been 
earned, as figured upon his basis of charges, regardless of 
what was actually charged and collected. 

“5. It is admitted that respondent faithfully accounted 
for all the fees entered upon his fee book. 

24 
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“6. It is admitted that respondent at all times kept a 
fee book, and that said fee book, together with all other 
records of said office, was at all times open to the inspec- 
tion of the board of county commissioners of Brown 
county, and all other persons whomsoever. 

“7, It is admitted that at the end of each quarter of 
each official, year the respondent presented a quarterly 
report of his fees to the board of county commissiovers 
of said county, each of which reports corresponded with 
his fee book, and that each of said reports was by the said 
board of county commissioners, within a short time there- 
after, examined and approved. 

“8. It is admitted that on January 10, 1889, respondent 
made an annual report for said official year of 1888 to the 
board of county commissioners of said county, which 
report was as follows: 


Receipts first quarter............ $441 70 


Receipts second quarter.......... 353 00 
Receipts third quarter...... aeetees 479 95 
Receipts fourth quarter.......... 409 35 
Receipts for abstracts............ 162 44 
Salary as clerk of board:......... 400 00 

Making total receipts for the year..... $2,246 44 
Salary as register of deeds........ $1,500 00 
Making tax list 1888............. 341 70 
Clerk hire........ 0... cee ee eee 665 35 

—————__ 2,507 05 

Balance due for making tax lists...... $260 61 


“That said report was on said day examined by the 
board of county commissioners, in regular session assem- 
bled, and by them approved; that on said day respondent 
filed a bill for the balance due him under said report of 
$260.61, which bill was, on January 22, 1889, by the 
county commissioners of said Brown county duly audited 
and allowed to respondent, and a warrant ordered drawn 
on the treasurer of said county for said sum in payment 
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of said balance due to respondent, and said warrant was 
so drawn and by the treasurer of said county paid to re- 
spondent; that no appeal from the allowance of said bill 
or from the allowance of said annual report, or from the 
allowance of any quarterly report for any quarter of said 
year, was ever taken. 

“9. The respondent admits that the relators and their 
predecessors in office did not actually know until July, 
1891, that respondent was only entering on his fee book 
the items of fees actually received, and that they obtained 
this information in July, 1891, from the report of the ex- 
pert above mentioned. But it is admitted by both parties 
hereto that relators and their predecessors in office had 
the same opportunities for examination of the records by 
theinselves, or by any one employed by them, at all times ~ 
theretofore, and that respondent did not misrepresent or 
conceal such custom. 

“10. It is admitted that respondent entered on his fee 
book and duly accounted for each and every item of fees 
actually collected or received for the official year of 1888. 

“11. This stipulation is enter. il into for the sole and 
only purpose of forming a basis for a motion for judgment 
on the pleadings and this stipulation, to be filed by the 
respondent. If the court decides any one of the three 
propositions of law above mentioned in favor of respond- 
ent, the writ of mandamus is to be denied and cause dis- 
missed at the cost of relators. If the court overrules said 
motion, the cause shall proceed to trial, and neither party 
shall be bound by any statement or admission contained 
in this stipulation.” 

The first question presented by this stipulation and mo- 
tion is whether the cause of action is barred by the statute 
of limitations. It was stipulated that the respondent did 
not receive or earn, during the second year of his term of 
office, the minimum amount of fees which he would have 
been entitled by law to retain. (See paragraph 8, copy of 
stipulation herein.) It is the account of the fees of re- 
spondent as county clerk during the year 1888, and the 


308 NEBRASKA REPORTS. [Vou. 49 


State v. Boyd. 


acts and omissions of the parties concerned, which we are 
now to examine and consider, and determine whether the 
present action arose in favor of the relators against re- 
spondent, and if so, when it accrued. A mandamus may 
be issued even after the expiration of the term of office of 
a county clerk to compel the performance of his duty of 
reporting all the fees of the office, and to pay into the 
treasury of the county any excess of such fees above the 
amount of which he was entitled by law to retain. (NSfute 
v. Shearer, 29 Neb., 477.) It may be considered as settled 
that the action is a proper one, and we will turn to the 
question of when the right of action accrued. 

In section 42 of chapter 28 of the Compiled Statutes it 
is provided that every county clerk whose fees shall, in 
the aggregate, exceed the sum of fifteen hundred dollars 
per annum, shall pay such excess into the treasury of the 
county in which they hold their respective offices. There 
are further provisions by which clerks and other officers 
are allowed a larger amount per annum in counties in 
which the population is more than a certain stated numn- 
ber; also, provisions are made for the allowance of depu- 
ties or assistants in certain cases; but we are not con- 
cerned with any except the first provision to which we 
have just alluded. By section 438 of the same chapter the 
duty is cast on each officer named in section 42 to make a 
report, under oath, to the board of county commissioners 
on the first Tuesday of January, April, July, and October 
of each year, which must show the different items of fees 
received during the time covered by each report, from 
whom, at what time and for what service, the total 
amount of fees received by the officer since the last prior 
report, and also a report showing the amount received for 
the current year. Section 44 is as follows: “Each of the 
officers named in section 1 of this act shall keep a book, 
which shall be provided by the county, and which shall 
be known as the fee book and shall be a part of the rec- 
ords of such office, and in which shall be entered each and 
every item of fees collected, showing in separate columns 
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the name of the party from whom received, the time of 
receiving the same, the amount received, and for what 
service the same was charged.” 

It is claimed by relators that the items of fees which 
were not entered by respondent in the fee book and shown 
by his reports were all items of which there should have 
been entries in the fee book during the year 1888. If so, 
then the right of relators to demand that they be so en- 
tered accrued not later than the time when the report was 
made for the current year, which presumably, and cer- 
tainly to fulfill the intent of the law and the law-makers, 
would be made up from the fee book and show the ac- 
count therein contained, either in full or in a condensed 
or abridged form. That the right to the action then ac- 
crued, and the action not having been commenced within 
four years from that time, was barred by the statute of 
limitations. In the case of State v. King, 34 Neb., 196, an 
action in which it was sought to obtain a writ of man- 
damus to compel the respondent, who had been treasurer 
of the county, but whose term had expired, to pay into 
the treasury of the county a certain sum: of money which 
it was alleged he had retained of the funds of the office in 
excess of the amount to which the law entitled him, it was 
held: “A proceeding by mandamus is barred by the statute 
of limitations at the expiration of four years from the 
time the right to the writ accrued;” and in the body of the 
opinion, written by NorvAL, J., it was said: “It was the 
duty of the respondent, immediately upon the expiration 
of his term of office, to pay over to his successor in office 
all moneys then in his hands belonging to Gage county, 
and upon his failure so to do a cause of action accrued in 
favor of the county. It will be observed that the petition 
was filed in the court below more than four years after the 
expiration of the respondent’s term of office and after 
the accruing of the alleged cause of action. The case, 
therefore, falls directly within the rule laid down by this 
court in State v. School District, 30 Neb., 520, where it was 
held that the statute of limitations applies to the proceed- 
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ing by mandamus, and that such an action is barred at the 
expiration of four years.” 

But it may be claimed that the presentation of the al- 
leged incomplete reports, which, it will be borne in mind, 
corresponded in all things to what appeared in the fee 
book in its entries, etc., for the respective periods covered 
by the reports, operated as a fraud on the relators, hence 
the statute of limitations did not begin to run until the 
fraud was discovered, in accordance with the terms of 
section 12 of the Code of Civil Procedure, wherein it is 
provided, among other things, as follows, referring to the 
time within which actions can be brought: “Within four 
years, * *” * an action for relief on the ground of 
fraud, but the cause of action in such case shall not [be] 
deemed to have accrued until the discovery of the fraud.” 
That it was not discovered until in July, 1891, when they 
ascertained it from the report of the expert who had been 
employed for the purpose and who had examined the 
books and papers of the county clerk’s office in use during 
the year 1888, the year in question, of the respondent’s 
term as such officer. This seems hardly an action which 
comes within the meaning of the terms of the section of 
the Code which we have just quoted, 7. ¢., “An action for 
relief on the ground of fraud,” but allowing it to be such, 
the stipulation shows that the estimate of the shortage 
was based entirely upon what the records of the office 
showed to have been earned, figured on the basis of the 
charges which the expert who examined the books deter- 
mined should have been made by the respondent for the 
different duties of the office which the books disclosed 
had been performed by him, regardless of what the re- 
spondent had actually charged and collected. And from 
the pleadings it appeared that the alleged shortage was, 
in part at least, composed of sums which, the relator 
claims, should have been charged for services, in addition 
to what the respondent had charged and collected for 
such services as shown in the fee book and also in the 
quarterly reports to the board of such items. The statute 
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in regard to fees prescribed the true amounts to be 
charged, and they were known to the relators, or must be 
presumed to have been known. The fee book and reports 
showed the services had been performed, all of which, to 
the extent such items are included in the estimated short- 
age, was sufficient to call the attention of the board, to 
give it notice of any discrepancy between the charges as 
made by respondent and entered on the books, and as 
they should have been according to statute. In regard to 
any services which had been rendered, and for which no 
charges appeared in the fee book or reports, the matters 
to which they were referable were of record and open to 
the examination and inspection of the relators; hence of 
them they had constructive notice. This was such knowl- 
edge of the facts as to be called a “discovery of the facts,” 
within the meaning of the statute, and this cause of ac- 
tion accrued and the statute began to run at the time the 
relators became possessed of such knowledge. “An ac- 
tion for relief on the ground of fraud may be commenced 
any time within four years after a discovery of the facts 
constituting the fraud, or of facts sufficient to put a per- 
son of ordinary intelligence and prudence on an inquiry 
which, if pursued, would lead to such discovery.” (Parker 
v. Kuhn, 21 Neb., 418; Hellman v. Davis, 24 Neb., 793; 
Wright v. Davis, 28 Neb., 479; Gillespic v. Cooper, 36 Neb., 
775; Norris v. Haggin, 28 Fed. Rep., 275.) 

There are other questions presented, but as the conclu- 
sions reached effectively dispose of the action, and for 
such reason that it may be said that the other questions, 
which present the cause on its merits, are not necessarily 
or properly before the court, since any litigation of them 
in this action was barred by the statute of limitations, 
we deem it proper not to discuss them at this time. Jt 
follows from the views herein expressed that the applica- 
tion for the writ must be denied and the action dismissed 


at costs of relators. 
DISMISSED, 
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McCorMick HarRVESTING MACHINE COMPANY VY. JULIUS 
SEEMAN, 


FILED OCTOBER 7, 1896. No. 6785. 


1. Review: ConFLicrinc EvipEeNcE. A verdict rendered upon conflict- 
ing evidence will not be disturbed if there is sufficient evidence 
to sustain it. 


2. Witnesses: CREDIBILITY. The trier or triers of a cause cannot dis- 
regard other testimony of a witness because the witness, while 
testifying, made a misstatement of a material fact, unless the 
false statement was willfully and intentionally made. 


3. 


It is for the jury to determine whether a false state- 
ment by a witness was willful and intentional, or made through 
mistake and honestly. 


Error from the district court of Phelps county. Tried 
below before BEALL, J. 


W. P. Hall, Hall, St. Clair & Roberts, and J. R. Patrick, 
for plaintiff in error. 


A. J. Shafer and 8S. A. Dravo, contra. 


HARRISON, J. 


In this action the McCormick Harvesting Machine 
Company sought a recovery against Julius Seeman in 
the sum of $70 and accrued interest thereon, alleged to be 
due the company as a part of the purchase price in the 
sale by it to the defendant of a harvester and binder. 
The defendant admitted the sale to him of the machinery, 
and that he executed and delivered to the company, at 
the time of the purchase, three promissory notes evi- 
dencing .the consideration moving to it in the transac- 
tion, two of which were for the sum of $100 each and one 
for $70, but claimed to have paid in full the amounts due 
the company by the three notes given at the time he 
bought the harvester and binder. A trial in the district 
court resulted favorably for the defendant, hence the pre- 
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sentation of the case to this court by error proceedings 
on the part of the plaintiff. 

It was admitted, or shown and not controverted, that 
the amount due on each of the $100 notes had been paid, 
and as to the note in suit it was sought to be established 
by the evidence adduced on behalf of defendant that at 
the time the first note of the three (which was one for 
$100) became due, it was paid by defendant at a bank in 
Holdrege, to which it had been sent by the company for 
collection, and that the original $70 note was also then 
in the bank, and the officer of the bank, to whom the 
money in payment of the $100 note was handed by de- 
fendant, intending to stamp the $100 note “paid,” by 
mistake did so mark or stamp the $70 note; that to cor- 
rect this another note in the sum of $70, as to dates of 
execution and payment, and in its terms identical with 
the original one, was written and signed and pinned to 
the original, and the two retained by the bank for the 
company; that at the time of the maturity of the $70 
note, or probably a few months after its maturity, some 
eighteen months or two years after the date of the pay- 
. ment of the first of the three notes, when it was claimed 
in evidence the mistake in the stamping occurred, the 
defendant testifies that he paid the $70 note, but was 
only given the original and the duplicate was then re- 
tained by the company, and this suit afterwards insti- 
tuted to recover its amount. On the other hand, the 
evidence introduced on the part of the company was di- 
rected to an attempt to prove that the notes, when exe- 
cuted, were sent to the plaintiff or to one of its officers, 
and thence forwarded to the banker in Holdrege, with 
orders to obtain others, or duplicates, of the defendant, 
the originals to be delivered to him, this being considered 
desirable because of some irregularities or mistakes ap- 
pearing on the face of the originals; and the evidence on 
the part of the company was further to the effect that 
the $70 of the price of the machine had never been paid 
by the defendant. The evidence in respect to the vital 
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points involved in the suit was directly conflicting, but 
there was sufficient to support the verdict rendered, 
hence it will not be disturbed. 

It appears that this cause was first commenced before 
a justice of the peace, and from the judgment rendered 
was, by appeal, removed to the district court; that in the 
justice court the defendant, to defeat a recovery, claimed 
that he never signed the note in suit; that it was a for- 
gery, and so testified. At the trial in the district court 
he stated that when he was sued before the justice of 
the peace, he, knowing that he had paid the machine 
note in the sum of $70 and in the time which had inter- 
vened between giving the duplicate and the date this suit 
on it was brought, had forgotten the circumstance of its 
execution and honestly concluded that it was a forgery 
and that he had never signed it; but at some date subse- 
quent to the trial had before the justice of the peace, and 
while the case was pending in the district court, to 
which it had been appealed, he met and had a conversa- 
tion with a brother who was present when the note in 
suit was made, and also when the original, of which it 
was a duplicate, was paid, and after his brother had re- 
called to his, defendant’s, mind some of the facts in regard 
to the execution of the duplicate note, he remembered 
the fact of signing it and the attendant circumstances, 
and knew that he had been mistaken in the conclusion 
that the duplicate or second $70 note was a forgery, and 
his evidence in the trial before the justice of the peace, 
that he never executed it, erroneous. He further testi- 
fied that his former belief that he had not signed the 
note in suit, though erroneous, was an honest and unin. 
tentional mistake, arising in his lack of remembrance of 
signing the note coupled with the fact that he had paid 
the original; that the two together led him to the con- 
clusion, false though it was, to which he gave evidence 
before the justice of the peace. The defendant and his 
brother each stated, when testifying, that when the note 
in suit was made it was written by the banker to whom 
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the payment was then being made, of the amount due on 
one of the notes for the sum of $100. This it was subse- 
quently, and during the course of the trial, admitted was 
not true;. that the duplicate was not drawn by him as 
had been stated. It is strenuously insisted that the de- 
fendant having, both in the trial before the justice of the 
peace and in the district court, stated what was after- 
wards conceded by him to be contrary to the facts, and 
his brother, during the trial in the district court, having 
also made erroneous statements in regard to fact, the 
jury should have disregarded the whole of the evidence 
of each of them, and if it had done so the verdict was 
without any support in the evidence, and the jury not 
having performed its duty required by the existing con- 
ditions, it is for us to determine that the evidence of de- 
fendant and his brother should have been rejected, and 
there being no other evidence in support of the theory 
or defense of payment, to set aside the judgment and ver- 
dict as not sustained by the evidence. To this we cannot 
agree. The rule is that a misstatement of fact, to war- 
rant a jury in disregarding other evidence of the witness, | 
must be in regard to a material fact in the issues of the 
ease on trial, and it must be willfully and intentionally 
made. The facts as to which the defendant and his 
brother made erroneous statements were such as to 
which there might be an honest mistake on the part of 
the witnesses in their belief, hence arose their apparent 
untrue evidence. Their credibility and whether the false 
statements were willful and intentional were matters 
for the determination of the jury, and its solution of 
these questions, as embodied in the verdict, must stand. 
There are no other alleged errors argued in the briefs, 
and as such as were urged have been declared ineffective 
the judgment of the district court must be 


AFFIRMED. 
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EL! PLUMMER ET AL. V. DE Forrest E. GREEN, TRUSTEE. 
FILED OCTOBER 7, 1896. No. 6736, 


1. Evidence: ADMISSIBILITY OF NOTE AND CHATTEL MortTGAGE: FRAuD. 
A negotiable promissory note imports, or is, prima facie evidence 
of a consideration, and when such a note and the accompanying 
chattel mortgage securing its payment are properly identified they 
may be received in evidence, and this is true in an action in which 
their validity is attacked on the ground of fraud, as against the 
rights of the creditor of the maker. 


2. Note and Mortgage From Guardian to Ward. A guardian of a 
minor may execute and deliver to the ward; or a trustee for the 
ward, a note and mortgage to evidence an indebtedness of the 
guardian to the estate of the ward, and such instrument will be 
valid and binding notwithstanding the fact that the guardian, ag 
such, had theretofore given a bond to the proper court. The note 
and mortgage are but additional and further security, beyond the 
bond, for the payment of the money to the ward’s estate. 


: Rieuts oF CREDITORS. The delegation of the trust by the 
guardian to the payee of the note and mortgage, in and of itself, 
was without effect on the rights of the creditors, and hence was 
an action on the part of the guardian of which the creditors could 
not complain. 


: PayMENTs: EVIDENCE: CONVERSION. Evidence was offered 
to show that the amount of the indebtedness evidenced by the 
note and mortgage given by the guardian to the trustee for the 
wards had been considerably lessened by payments made to the 
wards’ estate by the guardian, which, on objection, was excluded. 
The action was one for recovery of the creditors for the conver- 
sion of the property included in the mortgage. Held, That the 
trustee could not recover any sum in excess of the amount due on 
the mortgage, hence the evidence offered was competent and 
should have been admitted. 


ERROR from the district court of Lancaster county. 
Tried below before HALL, J. 


The opinion contains a statement of the case. 


Mockett, Rainbolt & Polk and Reese & Gilkeson, for plaint- 
iffs in error: 

Where a transfer to a relative deprives creditors of 
payment for goods sold to the transferrer, it devolves 
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upon the transferee to prove the actual consideration 
paid, and the bona fides of the transaction. (Bartlett v. 
Cheesbrough, 23 Neb., 767; Carson v. Stevens, 40 Neb., 112; 
Plummer v. Rummel, 26 Neb., 142; First Nat. Bank v. Bart- 
lett, 8 Neb., 319; Aultman v. Obermeyer, 6 Neb., 260; 
Thompson v. Loening, 13 Neb., 387.) 

The office of trustee cannot be delegated, as it is one 
of personal confidence. (Flint, Trustees, sec. 151; Tritech 
v. Lamprell, 20 Beav. [Eng.], 116; Beckman v. Bonsor, 23 
N. Y., 298.) 


Charles O. Whedon, contra: 


A negotiable promissory note imports a consideration 
and may be given in evidence without proof as to what 
the consideration actually was. (Search v. Miller, 9 Neb., 
26; Edwards, Bills & Notes [2d ed.], 76; Chitty, Bills, 
80; Burnham v, Allen, 1 Gray [Mass.], 496.) 

Whoever alleges that a promissory note is without con- 
sideration has the burden of proof. (lint v. Phipps, 16 
Ore., 487; Cagle v. Lane, 49 Ark., 465; McCormick Har- 
vesting-Machine Co. v. Jacobson, 42 N. W. Rep. [Ia.], 499; 
Andrews v. Hayden, 11 S. W. Rep. [Ixy.], 428; Cunningham 
v. Hoff, 118 Ind., 263.) 


HARRISON, J. 


This action was instituted by De Forest E. Green, as 
trustee for Gertie, Beryl, and Joe Roberts, minors, 
against Eli Plummer, Rosa A. Perry, and John Fitzger- - 
ald, partners doing business at Lincoln under the firm 
name of Plummer, Perry & Co., to recover the damages 
alleged to have been caused by the conversion by the. 
firm of certain property belonging to the plaintiff. It 
was pleaded in the petition, in substance, that there had 
been executed and delivered to De Forest E. Green, as 
trustee for said minors, by one G. B. Britton, on July 10, 
1891, a promissory note in the sum of $1,037.50, and as 
security for the payment of the indebtedness evidenced 
by the note a chattel mortgage on a stock of groceries 
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and store furniture and fixtures, all in a building in the 
city of Lincoln; that the mortgage was duly filed on the 
day of its execution, and possession of the property 
covered by it was taken on the 13th of July, 1891; that 
after all the foregoing had occurred the defendant firm 
converted the whole of such property to its use, to the 
damage of plaintiff. The answer contained a general 
denial and a justification of taking the property, in that 
it was under a writ of attachment in favor of the firm 
heretofore stated. The chattel mortgage was stated to be 
an assignment for the benefit of creditors generally. It 
was further pleaded that the minors were the children of 
the mortgagor, G. B. Britton, and she had been duly ap- 
pointed their guardian; that such appointment was 
made by the district court of Montgomery county, Iowa, 
and was in full force and effect at the time the note and 
mortgage were executed under which plaintiff herein 
claimed to hold the possession of the property alleged to 
have been converted; that G. B. Britton had given bond 
for the faithful performance of all her duties as guardian, 
and to account for and pay over all moneys of her wards 
coming into her hands, or control, as such guardian; that 
the minors were not creditors of G. B. Britton, and that 
the mortgage was an attempted transfer of the property 
to the plaintiff as their trustee, and was made with the 
intent to cheat and defraud the creditors of G. B. Britton, 
It was further stated that any and all property in her 
_ hands left to said minor children was placed there by the 
district court of Montgomery county, Iowa, and that said 
minor children could in nowise be creditors of said G. B. 
Britton; that said pretended transfer by said pretended 
chattel mortgage was made with intent to cheat and de- 
fraud, hinder and delay the creditors of said G. B. Brit- 
ton. The reply contained an admission that said G. B. 
Britton had been the owner of the property involved, 
also that defendants, through the sheriff, took possession 
of the property under an order of attachment issued in 
an action by them against G. B. Britton, and a general 
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denial of each and every other allegation of the answer. 
As a result of a trial of the issues plaintiff was awarded 
a verdict and judgment, to reverse which is the object of 
the pending error proceedings on behalf of defendants. 
It appears from the evidence that Mrs. G. B. Britton 
was the mother of the minors and had, by the district 
court of Montgomery ccanty, Iowa, been duly appointed 
their guardian, had filed the bond required by law, which 
had been approved, and pursuant to such appointment, 
and in the course of her duties as guardian, had become 
possessed of certain money belonging to her wards, 
which she had used for her own business purposes,—“bor- 
rowed,” she expressed it in her testimony. On July 10, 
1891, Mrs. Britton was in business in Lincoln; had and 
was conducting there a grocery or general store, in which, 
owned by her and in her possession, was the property, 
the seizure of which under the writ of attachment is the 
basis of the complaint in this action. On the date men- 
tioned she claims, actuated by a desire to secure to and 
for the benefit of her children the repayment of the 
amount of money which she, as their guardian, had re- 
ceived for them and had herself used, she executed 
and delivered to the plaintiff, as trustee for the chil- 
dren, the note and mortgage by virtue of which plaint- 
iff claimed the property. It further appears that plaint- 
iff took possession of the property, stock of goods, etc., 
on the day the mortgage was executed and delivered 
to him, and was in possession thereof at the time the 
writ of attachment was levied, July 13, 1891. On the 
part of the plaintiff the signature to the note and mort- 
gage were proved, or the instruments were identified and 
offered in evidence. Objection to their reception was 
interposed, and it was urged then, and is now, that it de- 
volved upon the plaintiff to show an indebtedness exist- 
ing, which the note and morigage were given to evidence, 
—to show the consideration. The note i iported a con- 
sideration and was prima facie evidence of a consideration 
(Search v. Afiller, 9 Neb., 26); and when the note and 
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mortgage had been identified they were competent as evi- 
dence and it was not error to receive them. 

It is insisted that, the guardian having given bond, the 
responsibility or liability for any default in the care of 
the funds of her wards would arise under the terms of 
that instrument and could only be recovered in an action 
thereon. With this argument we cannot agree. The 
note and mortgage were but further and additional se 
curity for the amount in the care of the guardian, and for 
which she was personally responsible. If she desired to 
give this additional security it was perfectly competent 
for her to do so, and the instruments executed in pursu- 
ance of her purpose were valid. The fact that she had, 
theretofore, given the bond as guardian could in no man- 
ner or degree bear upon or influence the question of the 
validity of the note and mortgage. (Jennings v. Jennings, 
37 Pac. Rep. [Cal.], 794.) 

It is also urged that the guardian held the money in 
trust for her wards and could not delegate the trust, and 
by so doing shift the responsibility of the care of the trust 
or relieve herself of liability for any default in its execu- 
tion or any loss which might have occurred. (1 Perry, 
Trusts [8d ed.], sec. 402.) The transfer of the title to the 
trust funds and the power to collect them, by the guard- 
ian, to the plaintiff in this case did not concern the defend- 
ants, and was something of which they could not com- 
plain in an action to recover from them property which 
had been subjected to the payment of the money due the 
wards, and which defendants had converted to their own 
use. 

Evidence was offered on behalf of defendant in an ef- 
fort to prove that the amount of the funds belonging to 
the minors, as evidenced by the note given to plaintiff as 
their trustee, had been considerably lessened by payments 
made by the guardian subsequent to the time the note 
was executed. This class of evidence was objected to by 
counsel for plaintiff and was excluded by the court. In 
this we think the trial judge erred. The plaintiff was 
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not entitled to recover of defendants, if anything, more 
than was due from Mrs. Britton to her wards; hence evi- 
dence which tended to show the true amount of such in- 
debtedness was competent and material and its exclusion 
prejudicial to the rights of plaintiffs in error. There was 
a number of offers of the sort of evidence alluded to, and 
we will not notice them in detail or refer to them particu- 
larly. The exclusion of the evidence was prejudicial error 
and calls for a reversal of the judgment. 


REVERSED AND REMANDED. 


DEMPSTER MILL MANUFACTURING COMPANY Y. First 
NATIONAL BANK OF HOLDREGE. 


FILED OcTOBER 7, 1896. No. 6733. 


1, Fraudulent Conveyances: PREFERRING CREDITORS. An insolvent 
debtor has the right to pay or secure a creditor to the exclusion 
of others, and the intention to defraud cannot be inferred from 
the mere fact that such preference was given. 


2. Review: Instructions. An allegation of error as to the giving of a 
group of instructions is insufficient, unless all the instructions in- 
cluded in such group are erroneous. 


3. Evidence: Lost DoctMENTs. Parol testimony is not admissible to 
prove the contents of a written document until its absence is ac- 
counted for. 


Error from the district court of Phelps county. Tried 
below before BEALL, J. 


G. Norberg and C. C. Flansburg, for plaintiff in error. 
Rhea Bros. and W. P. Hall, contra. 


Norval, J. 


On, and for some time prior to, December 18, 1891, 
J. G. Moore & Co. were engaged in the windinill and 
25 
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pump business at Holdrege, and on said date they exe- 
cuted a bill of sale to the First National Bank of Hol- 
drege of all the firm property, consisting of the stock on 
hand, horses, etc., for the expressed consideration of 
$3,538.94. The bank at once took possession of the prop- 
erty and caused the bill of sale to be recorded. The next 
day the Dempster Mill Manufacturing Company com- 
menced an action in the county court of Phelps county 
against said J. G. Moore & Co., and an order of attach- 
ment was issued in the case and placed in the hands of 
the sheriff, who executed the same by levying upon a por- 
tion of the property covered by the said bill of sale. The 
bank thereupon brought replevin against the sheriff for 
the recovery of the property. Subsequently the attach- 
ing creditor was substituted as defendant. From a ver- 
dict and judgment in favor of the bank the defendant 
prosecutes error. 

The assignments relied upon for a reversal of the judg- 
ment may be classified as follows: 

1. The verdict is contrary to the law and the evidence. 

2. Erroneous rulings of the court upon the admission 
and exclusion of testimony. 

3. Errors in the instructions. — 

Under the first head it is argued that the transfer of 
the property to the bank by Moore & Co. was fraudulent 
and void as to the creditors of the latter. The evidence 
introduced by the plaintiff tends to establish that when 
the bill of sale in question was executed Moore & Co. 
were indebted to the bank in about $2,600; that the con- 
sideration for the transfer of the stock of goods, horses, 
notes, and accounts was the said indebtedness, $257 paid 
at the time by the bank to Moore & Co. and the assuming 
by the bank the following debts of Moore & Co., viz.: 
Cooper & Cole Bros. for $622.20; Nate Brown in the sum 
of $59; Bogue & Co. for $89, and W. P. Hall for $6. The 
said several amounts assumed have been paid by the 
bank. It was also shown that prior to the sale George 
W. Updike, the president of the bank, and one Rathburn 
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made an examination of the stock of goods and the horses 
and estimated their value at $1,800 or $2,000, and they 
valued the notes and accounts at $1,345. The evideuce 
is conflicting as to the actual value of the property cov-. 
ered by the bill of sale when the transfer was made; but 
that on behalf of the bank was sufficient to authorize the 
jury in finding that the consideration for the purchase 
was fairy and adequate, and that the sale was made in 
good faith and with no intention on the part of the offi- 
cers of the bank to defraud the creditors of Moore & Co. 
If any reliance can be placed upon the testimony of 
plaintift’s witnesses, the sole purpose of the purchase was 
to obtain payment of a bona fide debt due. That by the 
transfer other creditors of Moore & Co. were prevented 
from securing or collecting their claims does not stamp 
the transaction as fraudulent. A failing debtor has the 
right to pay or secure a creditor to the exclusion of 
others, and the intentiomw to defraud will not be inferred 
from the mere fact that a preference was given. (first 
Nat. Bank of Denver v. Lowrey, 36 Neb., 290; Jones v. Loree, 
37 Neb., 816; Milpatrick-Koch Dry Goods Co. v. MePheely, 
87 Neb., 800; Farwell v. Wright, 38 Neb., 451; Hewitt v. 
Commercial Banking Co., 40 Neb., 820; Meyer v. Union Bag 
& Paper Co., 41 Neb., 67; Hunt v. Huffman, 41 Neb., 249; 
Chaffee v. Atlas Lumber Co., 43 Neb., 224.) 

Complaint is made of the action of the court in giving 
instructions 4, 6, and 13 requested by the plaintiff below. 
As no exception was taken to the fourth instruction at 
the time it was given, error cannot be predicated thereon 
in this court. (Omaha Fire Ins. Co. v. Berg, 44 Neb., 522.) 
It follows that the other instructions cannot be reviewed, | 
since the record discloses that both in the motion for a 
new trial and in the petition in error the assignment was 
to the instructions en masse. (Diers v. Mallon, 46 Neb., 
126; Kaufmann v. Cooper, 46 Neb., 645; McCormal v. Red- 
den, 46 Neb., 776.) 

It appears that one Nate Brown made an invoice of the 
property at the request of an officer of the bank in De- 
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cember, 1891, and placed the value at $4,854. The same 
person was one of the appraisers in this case to determine 
the valuation of the property for the purpose of fixing 
the amount of the bond to be given by the plaintiff, and 
he also testified by deposition on behalf of the defendant 
that the value of the stock of goods was the same as 
stated in the inventory mentioned above. The court per- 
mitted John Craig, over the objection and exception of 
the defendant, to testify to the valuation given in the 
appraisement, and that he had compared the same with 
the invoice made by Brown, and that the value of the 
property in this suit was put down in the appraisement 
at the sum of $4,300, while the same articles were in- 
voiced at $1,380. Manifestly the testimony of the wit- 
ness Craig was incompetent, and the objection to its 
introduction should have been sustained. The appraise- 
ment was the best evidence to prove its contents, but it 
was not introduced, nor was any attempt made to lay the 
foundation for secondary evidence. It is true the ap- 
praisement is part of the record, but in not such a sense 
as to make it part of the proofs upon the trial, unless 
offered and received as evidence, which, as already stated, 
was not done. Again, the purpose of the testimony of 
Craig was to impeach or contradict the defendant’s wit- 
ness Brown upon the question of value, and that, too, 
without laying any foundation therefor, by calling 
Brown’s attention to the appraisement and giving him an 
opportunity to explain, if he so desired. The theory of 
the defendant was that the bill of sale was fraudulent, 
and testimony was introduced to show that the consid- 
eration for the transfer was so grossly below the value of 
the property as to render the sale void as to creditors of 
Moore & Co. There being such a decisive conflict in the 
evidence as to the actual value of the property, the testi- 
mony of Craig could not have been otherwise than preju- 
dicial to the defendant, and its admission is error, for 
which the judgment must be reversed and the cause re- 
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manded, without considering the other assignments of 
error based upon the rulings during the trial. 


REVERSED AND REMANDED. 


RAGAN, C., not sitting. 


STATE OF NEBRASKA, EX REL. CITY WATER COMPANY, V. 
CITY OF KEARNEY ET AL.* 


FILED OcTOBER 7, 1896. No. 8728. 


1. Statutes: AMENDMENTS. It is the settled law of this state that where 
it is sought to amend a legislative enactment the amended law 
must be set out in the new act and, in addition, contain a pro- 
vision for the repeal of the old law so amended. 


SuBDIvVisions: AMENDMENTS. The amendment of a subdi- 
vision of a section of a designated statute is not unconstitutional 
merely because the amendatory act does not contain the entire 
section as amended. It is a sufficient compliance with the require- 
ments of the constitution if the new act contains the subdivision 
as amended and a repealing clause. 


2. 


The legislative enactment approved March 
2, 1885, entitled “An act to amend subdivision 1 of section 69 of 
chapter 14 of the Compiled Statutes’ (Session Laws, 1885, p. 161, 
ch. 19), does not conflict with section 11, article 3, of the constitu- 
tion, providing that ‘‘no law shall be amended unless the new act 
contains the section or sections so amended,” etc. 


3. 


: TIME Or GoinG InTo ErrectT. Under the constitution of this 
state, a statute which contains no emergency clause does not be- 
come operative until three calendar months after the adjourn- 
ment of the session of the legislature at which it is passed. 


4. 


: AMENDMENTS: CONSTITUTIONAL LAW. Though there be ap- 
parent confusion in the application of an act to an existing statute 
sought to be amended thereby, the amendatory act will not be 
declared unconstitutiona} where the intention of the legislature is 
not doubtful and the amendment is consistent with the title and 
subject-matter of the original law. 


5. 


: : CITIES AND VILLAGES. Held, That the act 
approved March 10, 1885, to amend section 69 of an act entitled 


6. 


*For opinion on rehesring see post, p. 337. 
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**An act to provide for the organization, government, and powers 
of cities and villages,’ approved March 1, 1879” (Session Laws, 
1885, p. 162, ch. 20), does not conflict with section 11, article 3, of 
the constitution, though an act was passed with an emergency 
clause on March 2, 1885, amending a subdivision of said section 69. 


7. 


: ConsTRUCTION. Specific provisions of a statute relating to a 
particular subject will prevail over general provisions in the same 
enactment, 


8 Taxation: WarTer Compantes: CITIES. Under subdivision 15, sec- 
tion 69, chapter 14, Compiled Statutes, 1885, a tax not exceeding 
five mills on the dollar of the assessed valuation could be levied 
by a city of the second class or village ‘‘to pay for water furnished 
such city or village under contract.” 


9, Constitutional Law: Contracts. The legislature is powerless to 
pass a law impairing the obligation of contracts. 


ORIGINAL application for mandamus to compel the 
mayor and council of the city of Kearney to make an 
appropriation and levy a tax to pay for water furnished 
by relator to the city. Writ allowed. 


Marston & Marston, for relator. - 
William Gaslin, contra. 


NoRVAL, J. 


This is an original application for a peremptory writ 
of mandamus to require the mayor and council of the city 
of Kearney to make an appropriation and levy a tax suf- 
ficient to pay for water furnished by the relator to the 
city. There is no controversy over the facts, which, so 
far as may be necessary to an understanding of the ques- 
tions involved, may be summarized as follows: On the 
18th day of August, 1886, the city of Kearney, by ordi- 
nance duly passed, published, and approved, granted to 
the American Water-Works & Guarantee Company the 
privilege of constructing and operating in the city, for 
the term of twenty-five years, a system of water-works, 
and also contracted with said company for the rent of 
fire hydrants during said period and for supplying water 
to the city. By the terms of the ordinance and contract 
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the company: was to put in for the use of the city forty- 
five fire hydrants, and it agreed to pay as rent therefor 
at the rate of $66 2-3 each per annum for the said term 
of twenty-five years, payable semi-annually, on the first 
day of January and July in each year. It was further 
provided that the city should have the right to require 
said company, or its assigns, from time to time to make 
extensions of the pipe system of said water-works and to 
erect upon such extensions additional hydrants at the 
rate of one to every 400 feet of such extension, the city 
to pay rent for the use of such additional hydrants at the 
rate of $40 per annum for the unexpired term of said 
franchise. Subsequently, in September, 1886, the said 
American Water-Works & Guarantee Company assigned 
all its franchises, rights, privileges, and interests ob- 
tained in, under, and by virtue of said contract and ordi- 
nance to the relator, and the latter constructed said 
water-works in accordance with, and pursuant to, said 
ordinance and contract, and the same were accepted by 
the city on the 3d day of March, 1887, and from thence 
hitherto relator has furnished the supply of water as by 
said ordinance and contract required. It also appears 
that the pipe line of said system of water-works, in pur- 
suance of said ordinance, has been extended from time 
to time, and likewise the number of fire hydrants has 
been increased to 106, in addition to the original forty- 
five, through all of which relator has supplied water to 
the city up to the present time in compliance with said 
contract. The municipal authorities of the city of Kear- 
ney have levied and collected taxes upon the taxable 
property in said city sufficient to pay, and have paid, for 
all water supplied the city prior to the year 1896. There 
are no available funds in the treasury of the city to pay 
for the water furnished and to be furnished during the 
present municipal year, and the city council, being in 
doubt as to its power or right in the premises, has failed 
and refused to make any levy to raise funds with which 
to pay the indebtedness. At the time the water-works 
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were erected a levy of five mills upon the assessed valu- 
ation of the taxable property of said city was ample to 
pay the hydrant rental, but owing to the increase in the 
number of hydrants as aforesaid, it will now require a 
levy of about nine mills on the dollar of the assessed 
valuation to raise a sufficient amount to pay for the 
water furnished the city by the relator during the ensu- 
ing year. 

The question presented for consideration is as to the 
power of the city of Kearney to levy a tax for the purpose 
indicated, and the determination thereof necessitates an 
examination and consideration of the various legislative 
enactments bearing upon the subject. 

The legislature in 1879 passed an act entitled “An act 
to provide for the organization, government, and powers 
of cities and villages.” (Session Laws, 1879, p. 191; Com- 
piled Statutes, 1881, ch. 14.) This act conferred no 
power or authority upon cities containing less than 15,- 
000 inhabitants to contract for water or to levy a tax to 
pay for the same. In 1881 various sections of said law 
were amended, among others sections 1 and 69. The 
amended section 1 declared all cities, towns, and villages 
containing more than 1,500 and less than 25,000 inhab- 
itants to be cities of the second class and to be governed 
by said original law, unless a village government should 
be adopted. (Session Laws, 1881, p. 163.) Section 69 of 
said act of 1879 contained thirty-six consecutively num- 
bered subdivisions, and the legislature of 1881, in amend- 
ing said section, engrafted onto subdivision 15 thereof 
a provision empowering cities of the second class and 
villages “to make contracts with, and authorize, any 
person, company, or corporation to erect and maintain 
a system of water-works and water supply, and to give 
such contractors the exclusive privilege, for a term not 
exceeding twenty-five years, to lay down in the streets 
and alleys of said city water mains and supply pipes, and 
to furnish water to such city or village and to the resi- 
dents thereof, under such regulations as to price, supply, 
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rent of water meters as the council or board of trustees 
may from time to time prescribe by ordinance for the 
protection of the city, village, or people.” (Session Laws, 
1881, p. 176.) While the foregoing provision gave to cities 
of the class of Kearney the power to grant a franchise to 
individuals or corporations to erect water-works and to 
contract for the furnishing to the municipality of water, 
neither it nor any other statute then in force contained 
any specific provision for the levying of a tax to pay for 
the water so furnished. 

The next session of the legislature, held in 1883, passed 
an act entitled “An act to amend section 69, chapter 14, 
entitled ‘Cities of the Second Class and Villages.’” (Ses- 
sion Laws, 1883, p. 117, ch. 15.) By this act it was sought 
to amend said section 69 and thereby remedy the defects 
or omission indicated above, but the act of 1883 is in- 
valid, because it contained no provision for the repeal of 
the original section attempted to be amended, as required 
by section 11 of article 3 of the constitution. Under the 
decisions of this court, said act of 1883 was invalid, since 
it contained no repealing clause. (Lancaster County v. 
Hoagland, 8 Neb., 38; Ryan v. State, 5 Neb., 276; City of 
South Omaha v. Taxpayers’ League, 42 Neb., 671.) 

An attempt was made at the session of the legislature 
in 1885 to amend subdivision 1 of section 69 of the act of 
1879 by passing the following: 


“An act to amend subdivision 1 of section 69 of chapter 
14 of the Compiled Statutes. 
“Be it enacted by the Legislature of the State of Nebraska: 

- “Section 1. That subdivison 1 of section 69 of chapter 
14 of the Compiled Statutes be amended to read as fol- 
lows: 

“Section 1. To levy taxes for general revenue purposes 
not to exceed ten mills on the dollar; to levy taxes not 
to exceed ten mills on the dollar for water-works, for fire 
protection, domestic purposes, and for sewerage; to levy 
taxes not to exceed three mills on the dollar for lighting 
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the streets, alleys, public grounds, and public buildings 
with gas, such levy to be made in any one year on all 
property within the limits of said cities and villages tax- 
able according to the laws of the state of Nebraska, the 
valuation of such property to be ascertained from the 
books or assessment rolls of the assessors of the proper 
precinct or township; Provided, That no such taxes shall 
be levied for water-works, sewerage, or gas, or any con- 
tract shall be entered into by such city or village for a 
water supply, gas, or sewerage, unless the same shall 
‘have been submitted to the legal voters of such city or 
village at a regular or special election and carried by a 
majority of all the voters voting on such proposition at 
such election. 

“Sec. 2. Subdivision 1 of said section 69, as now exist- 
ing, is hereby repealed. 

“Sec. 3. Whereas an emergency exists, therefore this 
act shall take effect and be in force from and after its 
passage. 

“Approved March 2, A. D. 1885.” (Session Laws, 1885, 
p. 161, ch. 19.) 


It will be observed that the foregoing provides for the 
levying of a tax not exceeding ten mills for water supply 
and sewerage, in case the municipal authorities have 
been first empowered so to do by the requisite vote of the 
qualified electors. Therefore, if the said act of March 2, 
1885, is constitutional and was in force at the time of 
entering into the contract in question by the city of 
Kearney, there is no room for doubt that a sufficient levy 
can be legally made to pay the rental of hydrants for 
the current year. The first inquiry is whether said leg- 
islation was enacted in the constitutional mode. It can- 
not escape notice that the title to the act only indicates 
a purpose to amend one of the thirty-six subdivisions of 
section 69, and the body of the statute is no more com- 
prehensive in its scope than the title in that respect. 
While the act under consideration is amendatory of said 
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section 69, it does not contain the entire section thereby 
amended, but merely the subdivision charged. This doves 
not contravene the provision of section 11 of article 3 of 
the constitution, which declares: “No law shall be 
amended unless the new act contains the section or sec- 
tions so amended, and the section or sections so amended 
shall be repealed.” In amending statutes it is necessary 
that all parts of the amended law should be set forth in 
the new act, and the old statute so amended repealed. 
The constitution requires that the section as amended 
shall be set out. This court has more than once held that 
the word “section,” as employed in the constitutional pro- 
vision above quoted, refers to a subdivision of a legis- 
lative enactment, and that a law to amend a certain sub- 
division of a section which contains the subdivision so 
amended is not inimical to said clause of the constitution. 
(State v. Babcock, 23 Neb., 128; Fenton v. Yule, 27 Neb., 
758; Baird v. Todd, 27 Neb., 782; State v. Partridge, 29 
Neb., 158; State v. Bemis, 45 Neb., 724.) Those cases are 
directly in point, and fully sustain the validity of the act 
of March 2, 1885. 

It is argued by the city attorney that said law was not 
in force at the time the franchise was granted, but had 
been repealed by the legislature on March 10, 1885. On 
that day section 69 of the act of 1879 was amended, and 
the original section in express terms repealed. (Session 
Laws, 1885, p. 162; Compiled Statutes, 1885, ch. 14.) 
Subdivision 15 of said section 69, as amended on March 
10, 1885, confers authority upon cities of the class to 
which Kearney belongs, and villages, inter alia, “to make 
contracts with and authorize any person, company, or 
corporation to erect and maintain a system of water- 
works and water supply, and to give such contractors the 
exclusive privilege, for a term not exceeding twenty-five 
years, to lay down in the streets and alleys of said city 
water mains and supply pipes, and to furnish water to 
such city or village and the residents thereof, and under 
such regulations as to price, supply, rent of water meters 
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as the council or board of trustees may from time to time 
prescribe by ordinance for the protection of the city, vil- 
lage, or people. * * * And levy and collect a gen- 
eral tax in the same manner as other municipal taxes 
may be levied and collected for the purchase of steam 
engines, and for the purchase, erection, or construction 
and maintenance of such water-works, or to pay for 
water furnished such city or village under contract,to an 
amount not exceeding five mills on the dollar in any one 
year, on all the property within such city or village as 
shown and valued upon the assessment rolls of the as- 
sessor of the proper precinct or township, in addition to 
the sum authorized to be levied under subdivision one of 
this section, and all taxes raised under this clause shall 
be retained in a fund known as ‘Water Fund.’” (Session 
Laws, 1885, p. 167, ch. 20.) Subdivision 1 of this section 
provides for levying a tax not exceeding ten mills for 
general revenue purposes alone, so that the only express 
power given for imposing a tax to pay for a water supply 
is to be found in the language above quoted, which 
limits the rate authorized to be levied to five mills on the 
dollar “to pay for water furnished such city or village.” 
This last act contained no emergency clause, hence it did 
not take effect until three calendar months after the ad- 
journment of the session of the legislature for that year, 
so that the act of March 2 was in force and not super- 
seded until that period. (Constitution, art. 3, sec. 24; 
Roesink v. Barnett, 8 Neb., 148; McGinn v. State, 46 Neb., 
427.) 

But it is insisted by counsel for relator that said act 
of March 10 is invalid because it indicated a purpose to 
amend “section 69 of the act of 1879,” which did not then 
exist, and for the further reason the repealing clause at- 
tempted to repeal a section not then in force. The title 
is, “An act to amend section sixty-nine (69) of an act enti- 
tled ‘An act to provide for the organization, government, 
and powers of cities and villages,’ approved March 1, 
1879.” (Session Laws, 1885, p. 162, ch. 20.) The repeal- 
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ing clause designates section 69 in the same way. The 
argument against the invalidity of the act of March 10 
is based upon the fact that section 69 of the law of 1879 
was amended and the original section repealed, as al- 
ready alluded to, by the legislature in 1881, and hence the 
title and repealing clause, in referring to 69 of the act 
approved March 7, 1879, as the section to be amended and 
repealed, was misleading. It has been held by this court 
that where the amendment to a statute is plain, and the 
intention of the legislature is so distinctly pointed out 
that there is no difficulty in ascertaining to what law it 
was intended to apply, it will not be held invalid merely 
because the section number of the original law and the 
amendment are apparently somewhat confusing. Thus, 
in 1879 the legislature passed an act entitled “An act 
concerning counties and county officers” (Session Laws, 
1879, p. 353), which was carried into the Compiled Stat- 
utes of 1881 and 1885 as chapter 18. On March 30, 1887, 
a bill was passed and approved by the governor to amend 
section 25 of said chapter, which contained an emergency 
clause and repealed the original section. On the next day 
an act was passed to amend subdivision 2 of said section 
25 and section 26, the title to the bill being “An act to 
amend the second division of sections 25 and 26, chapter 
18, of the Compiled Statutes of 1885,” etc. (Session Laws, 
1887, p. 355, ch. 28.) The validity of this last enactment 
was called in question in State v. Babcock, 23 Neb., 128, 
upon the same ground now urged against the act of 
March 10, 1885, but the objection was overruled. The 
court in the opinion say: “Two questions are presented 
by the record: First, does section 25, as amended on the 
30th day of March, 1887, take the place of section 25, 
chapter 18, Compiled Statutes of 1885? Second, is the 
amendment of section 25, passed and approved March 31, 
1887, in conflict with section 11, article 3, of the constitu- 
tion? As to the first proposition, the amendment took 
immediate effect upon its passage and was in force when 
the act referred to amending the second division of sec- 
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tion 25, chapter 18, was passed and took effect. It is 
true that the amendment did not date in the year 1885, 
but this would lead to no confusion, because the chapter 
amended is found in the compilation of 1885. This court 
has held heretofore that all that the law requires is that 
the amendatory statute shall be definite and certain as to 
the statute amended and germane to the title of the orig- 
inal act. And that may be accomplished as well by des- 
ignating the chapter in the Compiled Statutes as by refer- 
ring to the act by its title. The legislature alone decides 
upon the title of an act or an amendment thereto, and it 
will not be declared unconstitutional unless it is clearly 
so. (Dogge v. State, 17 Neb., 143.) In our view, therefore, 
the section intended to be amended is clearly pointed out, 
and is not void as being within the constitutional inhi- 
bition.” The same doctrine was held and applied in Fen- 
ton v. Yule, 27 Neb., 758; Baird v. Todd, 27 Neb., 782; State 
v. Partridge, 29 Neb., 158. In the light of thore adjudica- 
tions we must hold that the act of March 10, 1885, under 
consideration, was not invalid by reason of its title or 
repealing clause, and that it repealed the act of March 2 
of the same year. It follows that on the 18th day of Au- 
gust, 1886, the time the contract was made for the erec- 
tion of the Kearney water-works, the city possessed the 
power to levy a tax not exceeding five mills on the dollar 
in any one year to pay for water supplied to the munici- 
pality under said contract. It is true subdivision 2 of 
said section 69 as amended by the act of March 10, 1885, 
contains a clause authorizing cities and villages “to levy 
any other tax or special assessment authorized by law,” 
yet this general provision must give way to the special 
provision relating to levying a tax to pay for water fur- 
nished the city under contract. (AfcCann v. McLennan, 2 
Neb., 286; Albertson vr. State, 9 Neb., 429; Richardson 
County v. Miles, 14 Neb., 311.) 

There is another piece of legislation yet to be noticed. 
On March 31, 1887, the legislature so amended: said sec- 
tion 69 as to authorize a levy not exceeding seven mills 
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to pay for water supplied the city under contract. (Ses- 
sion Laws, 1887, p. 291.) This law was not upon the stat- 
ute books when the ordinance of the city of Iearney 
granting the franchise in question was adopted, but sec- 
tion 69, as amended on March 10, 1885, was at that time 
in operation, which limited the rate of taxation to meet 
the contracted liability to five mills on the dollar for a 
single year. The law in force at the time of making the 
contract entered into and formed a part thereof. The 
subsequent amendment of 1887 does not purport to have. 
a retrospective effect. It operates only prospectively; 
that is, it applies to contracts for water-works entered 
into subsequent to the legislation. The legislature could 
no more diminish the rate of taxation to pay for water 
supply, as to existing contracts, than it could increase the 
rate for that. purpose. In ‘either case such legislation 
would impair contractual rights, which is inhibited by 
the constitution. The amendment of said section 69 in 
1887, we are, therefore, constrained to hold, had no retre- 
active effect, and did not take away the power of the city 
of Kearney existing at the time of its passage to meet the 
obligations into which it had theretofore entered. The 
proposition is too plain to call for the citation of authori- 
ties to sustain it. 

It is developed by the record before us that after the 
amendment to section 69 on March 31, 1887, the system of 
water-works was enlarged by the extension of pipe lines 
and the putting in of 106 additional hydrants. It is in- 
sisted that the contract to pay for the forty-five original 
hydrants is governed by the act of March, 1885, and the 
council should levy a seven-mill tax under the act of 
1887, if that amount be necessary, to pay the rental on 
the 106 additional hydrants. The answer to this con- 
tention is that the original ordinance granting the fran- 
chise in express terms required the extension to be made, 
and the putting in of additional hydrants and the amount 
of rental to be paid therefor by the city. All the water 
was supplied to the city under one contract entered into 
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prior to the act of 1897; hence the limit of taxation to pay 
for the use of any of the hydrants is not controlled by said 
law, but by the statute in force when the franchise was 
granted. 

Another suggestion contained in the brief of counsel 
for relator is that “by making the original contract, by 
requiring extensions, by accepting the works and using 
the water supply for ten years under the several acts and 
amendments granting enlarged powers and extended 
privileges, the city promised to discharge its duties, and 
by accepting the benefits of these several acts of the leg- 
islature, and of the contracts made under them, the city 
must be held to do equity and pay its obligations.” Mu- 
nicipal officers can only exercise such powers as are con- 
ferred by statute. They cannot ratify an unauthorized 
act so as to make it valid. The city council of the city of 
Kearney could not by any acts of ratification bind the 
city to levy a tax in excess of the rate provided by law. 
(Gutta Percha & Rubber Mfg. Co. v. Village of Ogalalla, 40 
Neb., 775.) This is a legal action, and relator can thereby 
enforce merely its legal or statutory rights. The equi- 
table doctrine invoked by the relator, that the city must 
pay for the benefits received, and the authorities cited in 
the brief in support thereof, are not applicable to the case 
before us. 

It is suggested by the respondents that had only a five- 
mill tax been levied annually in the past to pay the 
water rental, then the writ should be granted for that sum 
to pay for the water during the present year; but that 
as from 1888 to 1892, inclusive, a levy of seven mills an- 
nually was made, and a levy of nine mills was imposed 
for the years 1893, 1894, and 1895, and paid, instead of 
the legal limit of five mills, the relator has received al- 
ready an amount in excess of what it is entitled to under 
the law, more than sufficient to pay the hydrant rental 
for the year 1896, and the writ should accordingly be de- 
nied. The argument is somewhat novel, but it lacks 
merit. The levies made and the amounts paid in excess 
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of law clearly constitute no defense to this application. 
A peremptory mandamus will issue requiring the levy of 
five mills on the dollar of the assessed valuation of the 
property in the city of Kearney to pay the rental of hy- 
drants for the use of the city. 

WRIT ALLOWED. 


STATE OF NEBRASKA, EX REL. CITY WATER COMPANY, V. 
City oF KEARNEY ET AL. 


FILED FEBRUARY 16, 1897. No. 8728. 


1. Statutes: ConstrucTion. A legislative enactment will be construed 
to operate only prospectively, unless the intent of the legislature 
to the contrary is plainly expressed. 


: MUNICIPAL CORPORATIONS: TAXES: WATER COMPANIES. Held, 
That that portion of the act approved March 31, 1887, entitled “An 
act to amend section 69 of article 1 of chapter 14 of the Compiled 
Statutes of Nebraska, and to repeal said section’ (Session Laws, 
1887, p. 291, ch. 12), which provides that a city of the second class 
or village may enact an ordinance providing for the levying of a 
tax not exceeding seven mills on the assessed valuation in any one 
year “to pay for water furnished such city or village under con- 
tract” has no retrospective operation. 


REHEARING of case reported in 49 Neb., 325. 
Marston & Marston and Kennedy & Learned, for relator. 
Wilkam Gaslin, contra. 


Norval, J. 


An opinion was filed in this case October 7, 1896, the 
same being reported in 49 Neb., 325. On application of 
relator a rehearing was granted and the cause has been 
again submitted for adjudication. 

In 1886 the city of Kearney granted a franchise to the 
American Water-Works & Guarantee Company for the 
construction and operation of a system of water-works in 

26 
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said city for a specified period, and at the same time con- 
tracted with said company for supplying water to the 
city during said period at a certain sum each for the 
use of 45 hydrants. The contract also reserved to the 
city the right to require an extension of the pipe lines at 
any time by the company and an increase in the number 
of hydrants, and fixed the sum to be paid as rental for the 
same. In pursuance of this provision, 106 additional hy- 
drants were placed in 1888. The law in force govern- 
ing cities of the class to which Kearney belonged at 
the time the franchise was granted authorized such city 
to contract for the furnishing of water to the munici- 
pality, but limited the levy of tax which could be im- 
posed for the payment of water furnished the city “to 
an amount not exceeding five mills on the dollar in any 
one year,” ete. (Session Laws, 1885, p. 168, ch. 20, sec. 3; 
Compiled Statutes, 1885, ch. 14.) Subsequently, but be- 
fore the 106 additional hydrants were put in, the legis- 
lature of 1887 so amended the law as to permit the levy 
of a tax not exceeding seven mills in any one year to pay 
for water supplied the city under contract. (Session 
Laws, 1887, p. 291, ch. 12.) A levy of five mills on the 
dollar on the present assessed valuation of the taxable 
property of the city of Kearney being insufficient to pay 
relator the amount due it annually for hydrant rentals, 
it was insisted on the former hearing that the writ should 
issue commanding a seven-mill levy, instead of five mills, 
at least to pay the rental on the 106 hydrants constructed 
in 1888. This contention was denied in the former de- 
cision for the reasons that the legislation of 1887 relating 
to the levy of taxes for water supply was not applicable, 
since it did not operate retrospectively, but prospectively 
merely, and that the amendment of 1887 could not apply 
to contracts for water rentals made prior thereto, as to 
do so would impair the obligation of contracts. Those 
propositions alone and their application to the case at 
bar we are now asked to consider. 

It is a well recognized rule in the construction of stat- 
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utes that a law will not be given a retrospective operation, 
unless that intention has been manifested by the most 
clear and unequivocal expression. (Smith v: Auditor-Gen- 
eral, 20 Mich., 398; City of Oakland v. Whipple, 44 Cal., 305; 
In re Tuller, 79 Ill., 99; City of Chicago v. Rumscy, 87 T1., 
348; Tenney v. Foote, 95 Ill, 99; People v. Peacock, 98 I1., 
172; Fuller v. City of Grand Rapids, 40 Mich., 395; Borr- 
man v. Schober, 18 Wis., 459.) We do not understand 
that counsel for relator question the soundness of the 
foregoing principle, but they deny that it has any applica- 
tion to the case in hand; that the levy of a seven-mil] tax 
can be enforced without giving the amendment of 1887 a 
retrospective operation. This argument is predicated 
upon the fact that the system of water-works was ex- 
tended, and the 106 additional hydrants were furnished, 
subsequent to the 1887 amendment, which in our view 
was and is wholly an unimportant feature of the case. 
The important and controlling consideration is, When 
was the contract entered into under which the enlarge- 
ment of the system of water-works was made? The ordi- 
nance granting the franchise was passed in 1886, and it, 
in plain and unequivocal language, provided for the ex- 
tension of the system and for the construction of addi- 
tional hydrants whenever the city deemed the same nec-* 
essary, and it likewise fixed the price that the city should 
pay for the same. The municipal authorities exercised 
this privilege reserved to the city, and the additional 
supply of water was furnished, it is true, after the amend- 
ment of 1887; nevertheless all the water was supplied the 
city,—that before, as well as the quantity after, 1887,— 
under and in pursuance of a single contract—one entered 
into before the amendment of 1887 was adopted. There is 
absolutely no language in said amendment from which 
any inference can be fairly drawn that it was the design 
of the legislature that its provisions should have any re- 
troactive effect, or should apply to taxes levied in pay- 
ment for water furnished under existing contracts. Had 
the 106 additional hydrants been put in under a new and 
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independent contract entered into after the amendment of 
1887, then there might be force to the argument on behalf 
of the relator that said amendment controls the tax levy. 
But such was not the case, and hence a levy of five mills 
is the maximum limit that can be imposed, at least with- 
out further legislative authority. 

The conclusion reached makes it unnecessary to deter- 
mine whether it is within the power of the legislature to 
authorize an increased levy of taxes to pay for water sup- 
plied under existing contracts. The question does not 
arise in the case, and the language employed in the for- 
mer opinion upon that subject is mere obiter, and is ac- 
cordingly withdrawn. The judgment heretofore entered 
herein is adhered to. 


FORMER JUDGMENT SUSTAINED. 


GEORGE OSBORN, APPELLANT, V. VILLAGE OF OAKLAND 
ET AL., APPELLEBS, 


FILED OCTOBER 7, 1896. No. 8416. 


2 


Quo Warranto: MunIcIPAL CorpPoRATions. An information in the na- 
ture of quo warranto, and not a bill for injunction, is the appropri- 
ate remedy to test the legal existence of a municipal corporation. 


APPEAL from the district court of Burt county. Heard 
below before POWELL, J. 


M. R. Hopewell and H.R. Duffie, for appellant. 
J.G. Arthur, Ira Thomas, and W. G. Sears, contra. 


NoRVAL, J. 


The village of Oakland was incorporated in 1881, and 
since which time the village organization has been main- 
tained without any attempt to form or perfect a city 
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government, until March 14, 1896, when the board of 
trustees, both by resolution and ordinance duly adopted, 
declared said village of Oakland to bea city of the second 
class, and the municipality was divided into two wards 
and the boundaries thereof defined. The board of trus- 
tees having threatened to call an election to be held on 
the first Tuesday in April, 1896, for the election of city 
officers, this action was instituted to enjoin the calling 
or holding of such proposed election. The petition sets 
up the foregoing facts, and further alleges that Oakland 
contains less than 1,000 inhabitants. A demurrer to the 
petition was sustained, and the action dismissed. Plaint- 
iff appeals. 
Section 1, article 1, chapter 14, Compiled Statutes, 
1895, declares that “all cities, towns, and villages con- 
taining more than one thousand and less than twenty- 
five thousand inhabitants shall be cities of the second 
_ class and be governed by the provisions of this chapter, 
unless they shall adopt a village government as herein- 
after provided.” By the forégoing provision each vil- 
lage in this state containing the population required by 
statute is a city of the second class without any action 
on the part of the municipality, and it is the duty of the 
board of trustees to divide the territory embraced therein 
into not less than two wards, and call an election at the 
proper time for the election of city officers. (State v. 

' Palner, 10 Neb., 203; State v. Holden, 19 Neb., 249; State 
v. Babcock, 25 Neb., 709.) It follows that if Oakland has 
a population of over one thousand inhabitants, it is a 
city of the second class; otherwise not. 

It is patent that the object and purpose of this pro- 
ceeding is to test the corporate existence of Oakland as 
a city of the second class, and the question presented is 
whether injunction is the appropriate action. It is a gen- 
eral rule, supported by the decisions of this and other 
states, that equity will not grant a party relief by in- 
junction, where he has a plain and adequate remedy at 
law. It is likewise a well established doctrine in this 
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country that quo warranto is the proper remedy to inquire 
whether a municipal corporation was legally created, as 
well as to oust persons exercising the privileges and pow- 
ers of corporate officers when the municipal corporation 
has no legal existence. (State v. Uridil, 37 Neb., 371; State 
v. Dimond, 44 Neb., 154; State v. Mote, 48 Neb., 683; High, 
Extraordinary Legal Remedies [8d ed.], sec. 684.) An in- 
formation in the nature of a quo warranto, and not a bill 
for injunction, is the appropriate remedy. 

In 2 High, Injunctions, sec. 1261, it is said: “Equity 
is averse to interference by injunction with the forma- 
tion of local governments or municipalities in accordance 
with law. And where proceedings are being had under 
the laws of a state for the incorporation of a village, prop- 
erty owners within the proposed village limits will not be 
permitted to enjoin such organization because the terri- 
tory in question does not contain the requisite popu- 
lation, or because complainants would thereby be | 
subjected to burdens of local government largely dispro- 
portionate to the benefits accruing therefrom, or upon 
the ground of informality in the proceedings. Nor will 
the relief be allowed in such case upon the application 
of the attorney general, in behalf of the people of the 
state. And a bill for an injunction cannot be main- 
tained to have declared null and void proceedings for the 
incorporation of a village under an act of legislature for 
the incorporation of villages, the appropriate remedy in 
such a case being by proceedings in the nature of a quo 
warranto.” (See Beach, Injunctions, sec. 13805; Willis ». 
Stapels, 30 Hun [N. Y.], 644; State v. Minnerly, 6 T. & C. 
[N. Y.], 818; People v. Clark, 70 N. Y., 518; Lane v. Morrill, 
51 N. H., 422.) Although it is not sought to thwart the 
formation of a city government for Oakland, the princi- 
ple underlying the above authorities is decisive of the 
case before us, since the purpose is to prevent the election 
of officers to manage the affairs of the municipality on 
the ground that it has no corporate existence. 

The decisions of this court cited by plaintiff do not sus- 
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tain his contention that injunction is the proper action. 
Doubtless, an injunction will lie, in a proper case, to re- 
strain a municipal officer from performing an act in vio- 
lation of law, but that is no reason why an injunction 
against such an oflicer may be resorted to, when the sole 
object or purpose to be accomplished is to test the validity 
of the corporation. In the one case a remedy at law is 
afforded, while in the other equity alone can grant speedy 
and adequate relief. 

It is claimed that equity will enjoin the action of mu- 
nicipal officers from acting in excess of the corporate 
power. Undoubtedly, as a general rule, this is true; but 
if Oakland contains more than 1,000 inhabitants it is an 
incorporated city, and it was the duty of the defendant 
to call an election for city officers. To determine that 
the defendants were about to proceed unlawfully in call- 
ing the proposed election would require us to judicially 
ascertain whether Oakland is a village or city, and that 
cannot be done in this form of action. The judgment 
dismissing the petition is right, and it is 

AFFIRMED. 


ALBERT W. Cox, ADMINISTRATOR, V. JOHN YEAZEL ET AL, 
FILED OcToBER 7, 1896. No. 6685. 
1. Executors and Administrators: Acrions. Generally, an action to 


recover a debt payable to a deceased intestate must be brought by 
the administrator of the estate. 


x Such an action cannot be maintained by the heirs at 
law, unléss there be no demands against their decedent ancestor 
and there has been no administration, or the administration has 
been closed. 

3. The right of a foreign administrator to sue in this 
state is recognized by chapter 23, section 337, Compiled Statutes. 

4, : Evipence. Held, That the verdict of the jury is un- 


supported by the evidence. 
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Error from the district court of Adams county. Tried 
below before BEALL, J. 


Batty & Dungan, for plaintiff in error. 


Tibbets, Morey & Ferris and Bedford Brown, contra: 

This action is properly brought by plaintiffs below. 
They have legal capacity to bring this suit. Where an 
estate has been administered and all claims against it 
paid, and only one claim outstanding in its favor, which 
the administrator is nuwilling to sue, and which { * a 
number of years he fails and neglects to protect, the heirs 
can bring the suit. (Mreticell vr. MeLemore, 52 Ala., 124; 
Salter v. Salter, 98 Ind., 522; Sanders v. Moore, 12 8S. W. 
Rep. [Ark.], 783; Vanderveer v. Alston, 16 Ala., 494; Plink- 
ett v. Kelly, 22 Ala., 655; Frowner v. Johnson, 20 Ala., 477; 
Marshall v. Crow, 29 Ala., 278; Amis v. Cameron, 55 Ga., 
449; Needham v. Gillette, 39 Mich, 574; Foote v. Foote, 61 
Mich., 181; Kilerease v. Shelby, 23 Miss., 161; Watson v. 
Byrd, 53 Miss., 480; Ricks v. Hilliard, 45 Miss., 359; Wright 
v. Smith, 19 Nev., 143; George v. Johnson, 45 N. H., 456; 
Hibbard v. Kent, 15 N. H., 516; Woodman v. Rowe, 59 N. H., 
453; Begien v. Freeman, 75 Ind., 398; Holzman v. I/ibben, 
100 Ind., 338; Lewis v. Lyons, 13 M1]., 117; Abbott v. People, 
10 Til. App., 62; WeCleary v. Menke, 109 Tll., 294; Wal- 
worth v. Abel, 52 Pa. St., 370; Weaver v. Roth, 105 Pa. 
St, 408-4138; Patterson v. Allen, 50 Tex., 23; Webster v. 
Willis, 56 Tex., 468; Taylor v. Phillips, 30 Vt., 238; Babbitt 
v. Bowen, 32 Vt., 437; Richardson v. Cooley, 20 S. Car., 347; 
Randel v. Dyeti, 38 Hun [N. Y.], 347; Wood v. Weinar, 104 
U.S., 787; Cooper v. Davison, 5 So. Rep. [Ala.], 650; Carter 
v. Owens, 41 Ala., 217; Sullivan . Lawler, 72 Ala., 68; 
Thomas v, White, 14 Am. Dee. [Ky.], 56; Gilbert v. Thomas, 
3 Ga., 575; Worthy v. Johnson, 52 Am. Dec. [Ga.], 401; Pat- 
ton v. Gregory, 21 Tex., 513; Roger v. Kennard, 54 Tex., 36; 
Hargroves v. Thompson, 31 Miss., 211; Dorshcimer v. Ror- 
back, 23 N. J. Eq., 46; Hubbard v. Ricart, 23 Am. Dec. [V t], 
202.) 
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Norval, J. 


The case is substantially this: That in 1877 James 
Yeazel resided in Champaign county, Illinois, and being 
the owner of considerable real estate in said county, he 
negotiated a loan, secured by a mortgage thereon, for 
$5,000, of which sum he loaned $3,000 to his son, Abra- 
ham Yeazel, who then resided in this state, to enable the 
latter to engage in the business of banking. No note 
was taken for the $3,000 sent to Abraham Yeazel, yet the 
latter at various times paid interest on the money, and 
otherwise acknowledged the validity of the indebted ness, 
but never paid the principal to his -father. In 1879, 
James Yeazel having become financially involved con- 
veyed his lands to his said son Abraham, who then re- 
sided at Hastings, for the purpose of placing the same 
beyond the reach of the creditors of the father. There 
was no consideration whatever for this conveyance. In 
1881 Abraham Yeazel borrowed $8,000 and secured the 
payment thereof upon the land so conveyed to him, and 
out of the proceeds arising from this loan the $5,000 
mortgage and accrued interest was paid off and canceled, 
and a judgment recovered against James Yeazel by an 
Tllinois bank was paid, and the balance of the $8,000, 
amounting to over $1,000, was paid over by the mort- 
gagee to Abraham Yeazel, who retained the same. In 
1886 about 100 acres of the land was sold, and $3,000 of 
the consideration was applied on the mortgage last afore- 
said, a new note for $6,000, secured by a mortgage on the 
remainder of the land, was executed by Abraham Yeazel, 
and the balance of the $8,000 loan was paid off. Various 
other sums of money, it is claimed, were loaned by James 
Yeazel to his said son which were never paid back. On 
December 5, 1887, Abraham Yeazel and wife conveyed 
the unsold portion of the land, subject to the $6,000 mort- 
gage, to John Yeazel in trust for the children of the said 
James. In January, 1888, the said James Yeazel died in- 
testate, leaving, him surviving, ten children and heirs at 
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law. One White was duly appointed administrator by 
the probate court of Champaign county, Illinois, and 
various claims were allowed against the estate. Subse- 
quently, the estate was declared insolvent. Shortly 
thereafter White resigned, and one Patrick Richards was 
appointed administrator de bonis non, who qualified as re- 
quired by law. In 1888 an action was brought by certain 
of the heirs of James Yeazel in the circuit court of Cham- 
paign county to obtain a partition of said real estate, 
against the resident heirs of the deceased and the admin- 
istrator de bonis non, but Abraham Yeazel was not a party 
to the litigation. Pending the action certain of the cred- 
itors of the deceased intervened, and filed creditors’ bills 
praying that the deeds from James to Abraham, and from 
Abraham and wife to John, be set aside as fraudulent as 
to said creditors, and that the real estate be subjected to 
the payment of their claims. The prayer of the inter- 
venors was granted, and the lands were sold in accord- 
ance with the decree. In 1890 Abraham Yeazel died, 
leaving, him surviving, his widow and a minor child. 
The widow was appointed administratrix of his estate 
by the county court of Adams county, and subsequently 
Albert W. Cox was appointed administrator de bonis non 
of the estate of Abraham Yeazel, deceased. On January 
8, 1891, the defendants in error, as heirs of said James 
Yeazel, deceased, filed in the county court of Adams 
county a claim against the estate of Abraham Yeazel, 
deceased, for the sum of $6,000 on account of moneys so 
loaned by James to Abraham. Objections to the allow- 
ance of the claims were made, and upon the hearing on 
the testimony adduced by the claimants alone, the 
county court disallowed the claim. From this order of 
disallowance the claimants appealed to the district 
court, where they filed a petition setting up therein, 
inter alia, the matters already detailed. The adminis- 
trator demurred to the petition upon the following 
grounds: 
1. Plaintiffs have no legal capacity to sue. 
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2. Several causes of action are improperly joined. 

3. Misjoinder of parties ‘plaintiff. 

4, The petition does not state a cause of action. 

5. The several causes of action are barred by the stat- 
ute of limitations. 

The demurrer was overruled by the court, an answer 
was filed alleging the same defenses interposed by the 
demurrer, and others which need not be stated here. 
Claimants filed a reply, and upon a trial of the issues to 
a jury a verdict was returned against the estate of Abra- 
ham Yeazel for $5,215.54, upon which judgment was sub- 
sequently rendered. The administrator has brought the 
record to this court for review. 

Many interesting legal propositions are discussed in 
the briefs of counsel, but the most important controverted 
question presented by the record, and the controlling one 
in the case, is whether the heirs of James Yeazel can 
maintain an action to recover the moneys in question. It 
must be conceded, we think, that two suits cannot be suc- 
cessfully prosecuted to collect the same,—one by the heirs 
of the decedent and another by the personal representa- 
tive. The question arises, then, in whose favor does the 
right of action exist? The title to the debt or chose in 
action did not vest in the heirs of James Yeazel immedi- 
ately upon his death, but passed to his administrator, 
who is entitled to all the personal property, rights, and 
credits of the deceased. They are assets in his hands, 
chargeable first with the payment of the debts of the 
estate and costs and expenses of administration. It is 
only the residue of the personalty remaining after such 
debts and expenses are paid that descended to the heirs or 
distributees. (Gilkey v. Hamilton, 22 Mich., 283; Babcock 
v. Booth, 2 Hill [N. Y.], 181; Valentine v. Jackson, 9 Wend. 
[N. Y.], 302; Rockwell v. Saunders, 19 Barb. [N. Y.], 473; 
Laurence v. Wright, 40 Mass., 128; White v. Ray, 4 Ired. 
[N. Car.], 14; Beecher v. Buckingham, 18 Conn., 110; Neale 
v. Hagthorp, 3 Bland Ch. [Md.], 551.) If, then, the title to 
the personal assets of James Yeazel vested in his admin- 
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istrator, for the purpose of collecting and disposing of 
the same for the benefit of the creditors and heirs or dis- 
tributees, it necessarily follows that the administrator, 
and not the heirs, is the proper party to bring this action 
to recover the debt in question. 

The rule is thus stated in Schouler, Executors & Ad- 
ministrators [2d ed.], sec. 239: “The title of the executor 
or administrator, as representative, extends so com- 
pletely to all personal property left by the decedent as to 
exclude creditors, legatees, and all others interested in 
the estate. They cannot follow such property specif- 
ically in the hands of others, much less dispose of it; 
but the executor or administrator is the only true repre- 
sentative thereof that the law will regard. The legal 
and equitable title to all the personal property of the 
deceased, including choses in action and incorporeal 
rights, vests in fact in the executor or administrator as 
against all others, during the suitable period for adminis- 
tration, and he holds this property as a trustee and 
proper representative of all parties interested therein.” 
And at section 276 the same author says: “A payment 
made by a debtor of the estate to anyone, even to the re- 
siduary legatee or next of kin, is a mispayment, and from 
such person the representative may recover.” 

The following authorities, in addition to those already 
cited, sustain the doctrine that the heirs cannot maintain 
this action: 7 Am. & Eng. Ency. of Law, secs. 232, 258, 
307, 360; 2 Woerner, American Law of Administration, 
sec. 322; Haynes v. Harris, 38 Ia., 516; Rhodes v. Stout, 26 
Ta., 313; Baird v. Brooks, 21 N. W. Rep. [Ia.], 163; Rich- 
ardson v. Vaughan, 23 S. W. Rep. [Tex.], 640; Varner v. 
Johnston, 17 8. E. Rep. (S. Car.], 483; Highnote v. White, 
67 Ind., 596; Finnegan v. Finnegan, 125 Ind., 262; Schouler, 
Executors & Administrators, secs. 239 to 276; Beattie v. 
Abercrombie, 18 Ala., 9; 3 Wait, Actions & Defenses, 238, 
442; Webster v. Tibbits, 19 Wis., 488; Linsenbigler v. Gour- 
ley, 56 Pa. St., 166; Pope’s Heirs v. Boyd, 22 Ark., 535; 
Lemon’s Heirs v. Rector, 15 Ark., 486; Snow vr. Snow, 49 Me., 
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159; Cheely v. Wells, 33 Mo., 106; Ketchum v. Dew, 7 Cold. 
[Tenn.], 582; Pritchard v. Norwood, 30 N. E. Rep. [Mass.], 
80; Morse v. Clayton, 13 S. & M. [Miss.], 373; Hollowell v. 
Cole, 25 Mich., 345; Woodin v. Bagley, 13 Wend. [N. Y.], 
453; Marshall v. King, 24 Miss., 85; Allen v. Simons, 1 Cur- 
tis (U.S. C. C.], 122; Miller v. Eatman, 11 Ala., 609; Murphy 
v. Hanrahan, 50 Wis., 485; Bradford v. Felder, 2 McCord 
Ch. [S. Car.], 168; Cochran v. Thompson, 18 Tex., 652; Sinith 
». Denny, 37 Mo., 20; Leamon v. McCubbin, 82 Til., 263; New- 
man v. Schwerin, 61 Fed. Rep., 865; Hazelton v. Bogardus, 8 
Wash., 102; Longacre v. Stiver, 35 N. E. Rep. [Ind.], 900; 
Fisenbise v. Hisentise, 4 Watts [Pa.], 184; Barlow v. Nelson, 
32 N. E. Rep. [Mass.], 359; Palmer v. Green, 63 Hun [N. 
Y.], 6; Brunk v. Means, 11 B. Mon. [Ky.], 214. 

The syllabus of Hollowell v. Cole, 25 Mich., 345, reads as 
follows: “A son and sole heir of a decedent, upon whose 
estate an administrator has been appointed and qualified, 
and has not been discharged, has no authority to enforce 
collection, in his own name, of a claim which had existed 
in favor of said decedent during her lifetime, against the 
estate of another decedent.” 

Counsel for plaintiffs below concede the general rule to 
be that the heirs cannot sue for assets belonging to an 
estate of an intestate, but that such action must be 
brought by the administrator. They insist, however, 
that this rule has a general recognized exception, that 
when it is shown that the estate owes no debts and that 
no letters of administration have been granted, the title 
to the personal property and choses in action passes to 
the heirs and they may sue to recover the same, and dis- 
tribute the assets among themselves without the expense 
of administration. That such doctrine exists and is 
abundantly sustained by the authorities, cannot be 
doubted. Where there are no liabilities or debts against 
the estate of an intestate, there is no necessity for in- 
creasing the expense of administration, and in such case 
the heirs may maintain an action to recover a debt owing 
the estate. But the rule invoked by counsel is not appli- 
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cable to this record. The petition, as well as the proof, 
shows that when the claim was filed by the heirs against 
the estate of Abraham Yeazel, there was a qualified and 
acting administrator of the estate of James Yeazel, de 
ceased. His estate had not been fully settled, nor is it 
alleged that even the costs of administration have been 
paid; hence, the administrator, and not the heirs, had the 
right to recover the debts due his intestate. The fact 
that more than a year subsequent to the bringing of this 
action the administrator de bonis non was discharged is 
unimportant and has no bearing upon the issues. The 
case must be determined upon the rights of the parties 
when the proceedings were instituted. At that time the 
heirs had no right of action. The fact that thev after- 
wards acquired title to the assets of their father, if it be 
a fact, by the discharge of the administrator de bonis non, 
could not help them in this action. They could no more 
maintain a suit by reason of an after-acquired title or 
right than could a plaintiff recover upon a promissory 
note to which he had no title when he brought his action 
thereon, but which obligation he subsequently purchased 
from the original owner. If the administrator de bons 
non of the estate of James Yeazel failed, neglected, and re- 
fused to take any steps to collect this claim, as is now in- 
sisted, the heirs should have had him removed before 
bringing this suit. If the claim was lost by his neglect, 
they have their remedy against him upon the bond. It 
is true, no administrator of the estate of James Yeazel, 
deceased, was ever appointed in this state, but this cannot 
aid the plaintiffs below, since the right of a foreign ad- 
ministrator to sue in this state is recognized by statute. 
(Compiled Statutes, ch. 23, sec. 337.) 

It is argued that the question whether the heirs have 
the right to prosecute the suit is not before us for review, 
since, after demurring to the petition on the ground 
that plaintiffs have no legal capacity to sue, the defend- 
ant did not stand upon his demurrer, but filed an answer. 
Conceding that answering and going to trial constituted 
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a waiver of the first ground of demurrer, the defendant 
did not thereby waive the fourth objection therein stated, 
namely, that the petition fails to state a cause of action 
in favor of the plaintiffs. This defect or objection is al- 
ways available, and is not lost by answering after the 
overruling of a demurrer. The petition on its face, as 
well as the evidence adduced, discloses that an adminis- 
trator de bonis non of the estate of James Yeazel had been 
appointed and qualified prior to the filing of this suit and 
that he had not been discharged. So that the petition 
and the proofs make out a cause of action in his favor, 
and not any liability in favor of the heirs. See authori- 
ties heretofore cited. ‘The verdict is therefore contrary 
to the evidence. The conclusion reached makes it un- 
necessary to consider the other points argued in the brief, 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


JOHN RatH v. HENRY ZEMBLEMAN. 
Fitep OcTosBer 7,1896. No. 6811. 


Surface Water: DRAINAGE: DAMAGES: TRIAL: ADMISSIONS. Fh an ace 
tion for damages alleged to have been caused by the drainage of 
surface water from a pond on defendant’s land into a draw, by 
which said water was conducted to and across the land of plaintiff, 
an admission by plaintiff that the draw was a natural waterway 
and had, since his ownership of the land claimed to have becn 
damaged, been such a waterway, and that the water generally 
from that portion of the country had flowed through this ravine, 
precluded the possibility of a recovery of damages for the destruc- 
tion of the grass in the bed of such draw on his premises caused 
by the additional flowage resulting from the aforesaid drainage. 


Error from the district court of Fillmore county. 
Tried below before HASTINGS, J. 


John Barsby, for plaintiff in error. 
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Charles H. Sloan, contra. 


Ryan, C. 


This action was brought by fhe plaintiff in error for 
the recovery of damages which he alleged he had sus- 
tained by the defendant draining a pond in such a man- 
ner that the water therefrom ran across the premises of 
the plaintiff. Between the drained land and that alleged 
to have been injured there was a meandering draw of the 
length of between three and four miles. After a rainfall 
the flowage of water through this draw, it was alleged, 
was increased to and through the plaintiff’s land, 
whereby on one occasion his hay in such draw was de- 
stroyed. For its value this action was brought before a 
justice of the peace of Fillmore county, from whose judg- 
ment there was an appeal to the district court, wherein 
there was a verdict and judgment in favor of the de. 
fendant. 

On the trial it was admitted by the plaintiff, in open 
court, that the draw through which the water flowed 
from the defendant’s land to and across plaintiff’s, was 
a natural waterway running from Clay county, and that 
it had been such ever since plaintiff had occupied his 
premises, and that the waters from that country were 
drained through this ravine or draw and ran down 
through plaintiff’s land. In view of the holdings of this 
court since the trial of this case, announced in Anheuser- 
Busch Brewing Association v. Peterson, 41 Neb., 897, Mor- 
rissey v. Chicago, B. dQ. R. Co., 38 Neb., 406, Lincoln & B. 
H. R. Co. v. Sutherland, 44 Neb., 526, City of Beatrice v. 
Leary, 45 Neb., 149, and Jacobson v. Van Boening, 48 Neb., 
80, the plaintiff in no event could have recovered damages 
in the face of his admissions as to the flowage and the 
character of the waterway which it followed. The judg- 


ment of the district court is, therefore, 
AFFIRMED, 
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FARMERS LOAN & TRUST COMPANY V. Z. T. FUNK. 
Fitep OcTOBER 7, 1896. No. 6820. - 


1, Constitutional Law: Corporations: LIABILITY oF STOCKHOLDERS. 
The provisions of section 7, article 11, of the constitution of Ne- 
braska, designated ‘‘Corporations,” that “every stockholder in a 
panking corporation or institution shall be individually responsi- 
ble and liable to its creditors over and above the amount of stock 
by him held to an amount equal to his respective stock or shares 
so held, for all its liabilities accruing while he remains such stock- 
holder,” are enforceable without special supplementary statutory 
enactments. 


2. Corporations: LiaBiLitTy oF STOCKHOLDERS: ACTION BY CREDITOR. 
The special individual liability of a stockholder in a banking cor- 
poration or institution, superadded to his ordinary liability by the 
above quoted section of the constitution, is for the creation of a 
trust fund for the benefit of all creditors of the banking corpora- 
tion or institution in which stock is held, and an action to render 
available such liability must be prosecuted by one creditor of such 
corporation or institution for the benefit of all other creditors, or 
by the receiver of such corporation or institution when there is a 
receiver. 


8. Banks and Banking: LiaBitiry oF STOCKHOLDERS: ENFORCEMENT, 
The requirements of section 4, article 11, designated ‘‘Miscellane- 
ous Corporations,” of the constitution, that, before enforcement of 
individual liability of stockholders, there must be judicially ascer- 
tained the indebtedness proposed to be enforced, and that the as- 
sets of the corporation be first exhausted, held applicab'e to tte 
stockholder’s liability in banking corporations or institutions de- 
scribed by section 7 of the same article, 


Error from the district court of Brown county. Tried 
below before Bartow, J. 


The facts are stated by the commissioner. 


M. J. Sweeley and P. D. McAndrew, for plaintiff in error: 


The following section of the constitution is self-execut- 
ing: “Every stockholder in a banking corporation or in- 
stitution shall be individually responsible and liable to its 
creditors over and above the amount of stock by him held 
to an amount equal to his respective stock or shares so 

27 
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held, for all its liabilities accruing while he remains such 
stockholder; and all banking corporations shall publish 
quarterly statements under oath of their assets and lia- 
bilities.” (Constitution, sec. 7, art. 11, under “Miscella- 
neous Corporations”; State v. Weston, 4 Neb., 216; Willis 
rv. St. Paul Sanitation Co., 50 NX. W. Rep. [Minn.], 1110; 
Thomas v. Owens, 4 Md., 189; Reynolds v. Taylor, 43 Ala., 
420; Miller v. Maraw, 55 Ala., 352; People v. Hoge, 55 Cal., 
612; Hentig v. James, 22 Kan., 326; Fowler.v. Lamson, 34 N, 
E. Rep. [Tll.], 932.) 

By filing its claim with the receiver, plaintiff did not 
lose its right to proceed against the stockholders. (Shell- 
ington v. Howland, 53 N. Y., 371; Sleeper v. Goodwin, 67 
Wis., 579; First Nat. Bank of Barre v. Hingham Mfg. Co., 
127 Mass., 563; 2 Beach, Private Corporations, sec. 658.) 

The action was properly brought by plaintiff as a cred- 
itor in its individual capacity. (2 Morawetz, Private Cor- 
porations, sec. 869; 1 Cook, Stock & Stockholders, sec. 
218; Thompson, Liability of Stockholders, sec. 341.) 

Plaintiff concedes that this suit might have been 
brought in equity. Had that been done it should have 
been for the benefit of all the creditors, and perhaps 
against all the stockholders, but it contends that it had its 
election, and when the action is at law it must be by a 
single creditor and against a single stockholder. (1 Cook, 
Stock & Stockholders, sec. 220; First Nat. Bank of Barre v. 
Hingham Mfg. Co., 127 Mass., 563; Alason v. Alewander, 44 
O. St., 318; Bank of Poughkeepsie v. Ibbotson, 24 Wend. [N. 
Y.], 479; Flour City Nat. Bank v. Wechselberg, 45 Fed. Rep., 
547; Norris v. Johnson, 34 Md., 485; Abbey v. Grimes Dry 
Goods Co., 24 Pac. Rep. [Kan.], 426; Flash v. Conn, 109 U. 
§., 371; Kennedy v. Gibson, 8 Wall. [U. S.], 498; Casey v. 
Galli, 94 U. S., 678; Hatch v. Dana, 101 U.S., 213; Terry 
v. Little, 101 U. S., 216; Fuller v. Ledden, 87 Ill., 310; Me- 
Carthy v. Lavasche, 89 Ill., 270; Hull v. Burtis, 90 TIL, 213; 
Culver v. Third Nat. Bank of Chicago, 64 111.,.528; Freeland 
v. McCollough, 48 Am. Dec. (N. Y.], 685, note and cases 
cited.) 
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Plaintiff was not compelled to reduce its claim to judg- 
ment and exhaust the assets of the bank as conditions 
precedent to suit. (Terry v. Anderson, 95 U.S., 682; Mills 
v. Scott, 99 U. S., 29; Hatch v. Dana, 101 U. S., 218; Ma- 
rine & River Phosphate Mining & Alfg. Co. v. Bradicy, 105 U. 
S., 175; McDonnell v. Alabama Gold Life Ins. Co., 5 So. 
Rep. [Ala.], 120; Flour City Nat. Bank v. Weehsclberg, 45 
Fed. Rep., 547; Abbott v. Aspinwall, 26 Barb. [N. Y.], 202; 
Perkins v. Church, 31 Barb. [N. Y.], 84; Paine v. Stewart, 
33 Conn., 516; Munger v. Jacobson, 99 Ill., 349; Kincaid v. 
Dwinelle, 59 N. Y.,548; Toucey v. Bowen, 1 Biss. [U. S.], 81; 
Kennedy v. Gibson, 8 Wall. [U. 8.], 498; Moses v. Oconee 
Bank, 1 Lea [Tenn.], 398; Morgan v. Lewis, 17 N. E. Rep. 
[O.], 558.) 


R. M. Logan, contra: 


An action at law cannot be maintained by a creditor 
against an individual stockholder to enforce the statutory 
liability for corporate debts; but if such an action will 
lie, plaintiff must reduce its claim to judgment and ex- 
haust the assets of the bank as conditions precedent. 
(Coleman v. White, 14 Wis., 762; Sleeper v. Goodwin, 31 
N. W. Rep. [Wis.], 355; Harris v. First Parish of Dor- 
chester, 23 Pick. [Mass.], 112; Smith v. Huckabee, 53 Ala., 
191; Baker v. Atlas Bank, 9 Met. [Masgs.], 182; Crease v. 
Babcock, 10 Met. [Mass.], 525; Spear v. Grant, 16 Mass., 9; 
Spence v. Shapard, 57 Ala., 598; Judson v. Rossie Galena 
Co., 38 Am. Dec. [N. Y.], 569; Briggs v. Penniman, 18 Am. 
Dee. [N. Y.], 454; Morgan v. New York R. Co., 40 Am. Dec. 
[N. Y.], 244; Wright v. McCormack, 17 O. St., 86; Umsted 
v. Buskirk, 17 O. St., 113; Brown v. Hitchcock, 36 O. St, 
667; Pollard v. Bailey, 20 Wall. [U. S.], 520; Globe Pub- 
lishing Co. v. State Bank of Nebraska, 41 Neb., 175.) 


J. A. Gallaher, also for defendant in error. 

References: Belknap v. North American Life Ins. Co., 11 
Hun [N. Y.], 282; Cole v. Knickerbocker Life Ins. Co., 23 
Hun [N. Y.], 255; Paulsen v. Van Steenbergh, 65 How. Pr. 
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[N. Y.], 842; Stewart v. Lay, 45 Ia., 604; Allen v. Clayton, 
63 Ia., 11; 2 Morawetz, Corporations, sec. 748. 


RYAN, C. 


By its petition filed in the district court of Brown 
county plaintiff alleged that on the 23d of June, 1892, it 
deposited in the Ainsworth State Bank $5,000, for which 
there was issued by the bank its certificate of deposit 
payable four months after date, with eight per cent per 
annum interest; that, with the exception of two pay- 
ments, in the aggregate amounting to $3,040, said certifi- 
cate was unpaid, and that after said issue of its certifi- 
cate of deposit said bank had failed and become ingolv- 
ent, and that by reason of such failure and insolvency 
plaintiff was unable to enforce or collect said claim from 
said bank. The sole defendant was Z. T. Funk, against 
whom the following were the only allegations contained 
in the petition, to-wit: “That on the 23d day of June, 
1892, and at the time the liability of said bank to plaintiff 
was incurred, as hereinbefore alleged, the defendant, Z. 
T. Funk, was a stockholder in said Ainsworth State 
Bank and at said time held therein one share of stock of 
the total par value of one hundred dollars.” Following 
the above described and quoted allegations there was a 
prayer for judgment in the sum of $100 and interest 
against Mr. Funk. There were, in effect, denials of the 
averments of the petition, followed by allegations that 
for the State Bank of Ainsworth a receiver had been ap- 
pointed before this action was brought, and that plain- 
tiff, on the 9th day of January, 1893, had filed the claim 
sued on in this action and that said claim was still in 
the hands of said receiver pending adjudication by him. 
It was also answered that there were sufficient assets to 
pay the bank’s indebtedness which the receiver was en- 
deavoring to collect, and that no suit could be maintained 
till the assets of the bank were exhausted, and that 
neither a judgment had been rendered nor an execution 
issued against said bank when this action was brought. 
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By reply there was a denial of each averment of the an- 
swer except that a receiver had been appointed for the 
bank, which alleged fact was admitted. On the trial the 
proofs were that the assets of the bank had not been ex- 
hausted and the receiver, being sworn as a witness, in 
his testimony estimated that when realized said assets 
would enable him to pay about ten per cent of the in- 
debtedness of the bank. It was further shown that no 
judgment had been rendered and of course no execution 
had ever been issued against the bank on plaintiff’s 
claim. There was a judgment in the district court for 
the defendant and this error proceeding is prosecuted by 
the plaintiff for its reversal. 

In regard to the necessity of a judgment to establish 
the amount of its claim against the bank plaintiff insists 
that it was sufficient for this purpose to file its claim 
with the receiver of the bank. The interest which this 
contention might elicit is wholly destroyed by the consid- 
eration that by its reply plaintiff denied certain aver- 
ments of the answer, among which was one that his 
claim was filed as the plaintiff now in argument assumes 
it was. What effect this filing would have had in a 
proper case we cannot therefore determine. 

In Glove Publishing Co. v. State Bank of Nebraska, 41 
Neb., 175, there was quoted section 4, article 11, of the 
constitution of this state, of which the provisions are as 
follows: “In all cases of claims against corporations and 
joint stock associations, the exact amount justly due 
shall be first ascertained, and, after the corporate prop- 
erty shall have been exhausted, the original subscribers 
thereof shall be individually liable to the extent of their 
unpaid subscription and the liability for the unpaid sub- 
scription shall follow the stock.” Tollowing the above 
quotation was this language: “The word ‘ascertained’ 
in this provision we take to mean ‘judicially ascertained,’ 
and to ‘judicially ascertain’ the amount due from a cor- 
poration to a creditor means to have the finding and 
judgment or decree of a court as to such amount. Such 
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an ascertainment of a debt due from a corporation could 
be ascertained, and ascertained only, within the meaning 
of this constitution, in a suit brought by a creditor of a 
corporation against it, not against the stockholders 
thereof, nor against the stockholders and corporation 
jointly. The expression in the constitutional provision 
just quoted above, ‘that after the corporate property 
shall have been exhausted,’ means exhausted by judicial 
proceedings; that is, when executions issued on judg- 
ments or decrees rendered against corporations shall be 
returned unsatisfied. This constitutional provision is 
the supreme law of the land and we are not at liberty 
nor desirous of evading it or construing it away. We 
think, therefore, that the creditors of a de jure corpora-. 
tion have no right of action against the stockholders 
thereof,until they have reduced their claims against the 
corporation to judgment and until an execution issued 
upon such judgment has been returned wholly or in part 
unsatisfied. It follows from this that a creditor’s cause 
of action against the stockholders of a corporation under 
said section 136 would not accrue until such creditor had 
sued the corporation for the corporate debt, obtained a 
judgment thereon, and an execution issued on such judg: 
ment had been returned, at least in part, unsatisfied.” 
Counsel for plaintiff concede that the above construc- 
tion is proper as applied to section 136, chapter 11, Gen- 
eral Statutes, 1873, which prescribed a penalty for 
failure to publish notice of incorporation, but criticises 
the general language used as to the ascertainment of the 
amount due and exhausting the corporate property, as 
not being applicable to banking corporations. It is also 
insisted by plaintiff that the receiver was not the proper 
party to bring this action, and that any creditor of the 
bank, for himself alone, to the extent of his being such a 
creditor, had a right of action against any shareholder 
to an amount equal to the par value of such sharehold- 
er’s stock in the bank. In line with its above noted criti- 
cism of the language quoted from Globe Publishing Co. v. 
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- State Bank of Nebraska it is argued that neither judgment 

nor issue and return of execution was an indispensable 
‘condition precedent. These questions we shall now con- 
* sider as general propositions, in view of the facts already 
stated. 

Section 7, article 11, designated “Corporations,” of the 
constitution is in this language: “Every stockholder in a 
banking corporation or institution shall be individually 
responsible and liable to its creditors over and above the 
amount of stock by him held, to an amount equal to his re- 
spective stock or shares so held, for all its liabilities accru- 
ing while he remains such stockholder, and all banking 
corporations shall publish quarterly statements under 
oath of their assets and liabilities.” The liability of a 
stockholder, individually, for an amount equal to the par 
value of his stock requires no supplementary statutory 
legislation to render it effective and we must therefore 
enforce this liability under constitutional provisions, 
statutory enactments, and legal principles of general ap- 
plication. (State v. Weston, 4 Neb., 216; In re Petition of 
Attorney General, 40 Neb., 402.) 

At common law, stockholders in a corporation proper 
were not personally liable for its debts. Quite early in 
the history of this country there were frequently inserted 
in the charters of corporations provisions fixing the indi- 
vidual liability of stockholders in certain contingencies. 
When there were presented cases in which it was sought 
to render effective these special provisions, the courts 
differed among themselves as to the nature of this lia- 
bility, the character of the fund arising from it, the per- 
sons entitled to sue, and the manner in which the action 
should be brought. These four matters of difference, on 
examination, will be found to depend on one question, and 
that is whether this liability is to be deemed to have been 
created for the purpose of raising a trust fund for the 
payment of the debts of the corporation, or whether it 
created the relation of debtor and creditor directly be. 
tween a creditor of the corporation and one of its stock- 
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holders. If the fund derived from this liability should 
be deemed a trust fund of the nature suggested, it natu- 
rally resulted that an equitable action was recognized as 
proper, with its concomitants of parties, beneficiaries, - 
and relief. One of the first cases involving these ques- 
tions was one which is regarded as the leading case in 
favor of the view that an action at law by a corporation 
creditor would lie to charge a stockholder personally. 
(Bank of Poughkeepsie v. Lbbotson, 24 Wend. [N. Y.], 473.) 
The liability sought to be enforced in this case was for all 
debts due and owing by the company at the time of its 
dissolution. Nelson, C. J., in delivering the opinion of 
the court, said: “It has been repeatedly held that the 
dissolution here spoken of, in order to subject the share- 
holder, may be shown short of judicial proceedings for 
that purpose. Having ceased to act, and being without 
funds and indebted, it is to be deemed dissolved so far as 
to give the remedy to the creditor. (19 Johns R., 456; 
Hopk., 300; 8 Cowen, 387.) This dissolution sub medo 
being proved, the liability of the stockholder, as declared 
by the act, becomes absolute; and I see no valid objection 
to the enforcement of it in a court of law.” Later in this 
opinion it was said: “It was made a question in the sey- 
eral cases above referred to whether the suit in equity 
could be maintained, on the ground of a remedy at law; 
the answer given confirms the view we have taken—it is 
that the creditor is entitled to contribution from all stock- 
holders if requisite to the satisfaction of his debt, and 
that numerous suits might become necessary. To avoid 
this he may resort to that court. The creditors, if more 
than one, may also, it seems, if they apprehend a defi- 
ciency in the fund, enforce in equity a pro rata distribu- 
tion. (8 Cowen, 392.) But it must be at their election.” 
It is clear that the circumstance that no judicial proceed- 
ing was necessary to entitle a creditor of the corporation 
to proceed against one of its shareholders somewhat in- 
fluenced the court, in the above case, to hold that a suit 
at law might be maintained by the creditor against the 
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stockholder. Moreover, it is clear that the liability of 
the stockholder to the corporation creditor was regarded 
as primary and not in any degree secondary. These con- 
siderations govern the cases which support the view that 
an action at law may be maintained by a corporation 
creditor against one of the stockholders to enforce an in- 
dividual liability imposed by the statute. (Vick v. Lane, 
56 Miss., 681; Fuller v. Ledden, 87 IL, 310; Norris v. John- 
son, 34 Md., 485; Grund v. Tucker, 5 Kan., 70.) It is no- 
ticeable that while these courts have said that an action 
at law may be prosecuted by an individual creditor 
against a stockholder, it has never been denied that a 
proceeding in equity might be maintained—indeed, in 
nearly all the cases this right of election is expressly 
recognized. 

It has been held by other courts that the liability of the 
individual stockholder could be made available only in a 
court of equity. (Pollard v. Batley, 20 Wall. [U. S.], 526; 
Hornor v. Henning, 98 U. S., 228; Allen v. Arnold, 31 Atl. 
Rep. [R. I.], 268; Umsted v. Buskirk, 17 O. St., 1138; Crease 
v. Babcock, 10 Met. [Mass.], 525; Tradesman Publishing Co. 
v. Knoxville Car-Wheel Co., 832 S. W. Rep. [Tenn.], 1097; 
Coleman v. White, 14 Wis., 762.) 

The case of Mills v. Scott, 99 U. S., 25, was cited by 
plaintiff as sustaining his contention that an action 
might be brought at law by an individual creditor of a 
corporation against one of its stockholders. A refer- 
ence to the opinion shows that this action was brought 
agreeably to the construction of the statutes of Georgia 
adopted by the supreme court of that state, and that the 
author of the opinion deferred to that construction, re- 
marking, however, that “Such liability may ugdoubtedly 
be enforced by a suit in equity, and in many cases such 
proceeding would seem to be the only appropriate one, 
as was held in this court in Pollard v. Bailey, 20 Wall., 
520.” (See, also, Terry v. Tubman, 92 U.8., 156.) 

In Hornor v. Henning, 93 U. S., 228, there was under 


consideration an act of congress providing for the forma- 
® 
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tion of corporations within the District of Columbia in 
which was the provision that “If the indebtedness of any 
company organized under this act shall at any time ex- 
ceed the amount of its capital stock, the trustees of such 
company assenting thereto shall be personally and indi- 
vidually liable for such excess to the creditors of the com- 
pany.” In this case there were cited, with approval, 
Pollard v. Bailey and Terry v. Tubman in support: of the 
proposition that the action should be in equity, and we 
therefore assume that such is the holding of that court 
when not controlled by state statutes and the construc- 
tion thereon placed by state courts. 

From the opinion of Brickell, C. J., in Smith v. Hucka- 
bee, 58 Ala., 191, is quoted the following language: “The 
members of a private corporation, not being personally 
liable for corporate debts, the capital of the corporation 
was the source of its credit. This capital, as a fund for 
the payment of corporate debts, embraced all the prop- 
erty, real and personal, of which the corporation has the 
beneficial ownership. The subscriptions of the several 
members to its capital stock, or the acquisitions from the 
use of the capital, were alike liable for the payment of 
corporate debts. A subscription for stock converts the 
subscriber into the debtor of the corporation to the 
amount subscribed, and in the event of the insolvency of 
the corporation can in equity be condemned to the satis- 
faction of creditors. Ina court of equity ‘the stock and 
other private property of corporation is deemed a trust 
fund for the payment of the debts of the corporation; so 
that the creditors have a lien or right of priority of pay- 
ment on it in preference to any of the stockholders of the 
corporation. Therefore, if a corporation is dissolved the 
contracts of such corporation are not thereby deemed 
extinguished, but they survive the dissolution of the 
corporation.’ (2 Story, Equity Jurisprudence, sec. 1252; 
Wood v. Dummer, 3 Mason [(U. 8.], 308; Mumma v. Potomac 
Co., 8 Pet. [U. 8.], 281; Curran v. State of Arkansas, 15 How. 
[U. 8.], 804; Paschall v. Whitsett, 11 Ala., 472; Allen 


VOL. 49] SEPTEMBER TERM, 1896. 363 


Farmers Loan & Trust Co. v. Funk. 


v. Montgomery R. Co., 11 Ala, 437.) When the legis- 
lature imposed on the members of the corporation, in 
the event of its dissolution, a personal liability for cor- 
porate debts to the extent of their stock, it was a mere 
increase of the security for such debts. It was not in- 
tended to exempt from or diminish the liability of the 
fund, which a court of equity regarded as pledged to the 
payment of corporate debts. To this fund was super- 
added the personal liability of the members and whatever 
should be realized therefrom. In a court of equity only 
was the capital of the corporation treated as a trust fund 
and subjected to the payment of corporate debts. If the 
fund could be reached at law by legal process against the 
corporation, the remedy at law was adequate, and equity 
would not interfere. Then, legal priorities, dependent 
on legal remedies, would prevail. One creditor might 
obtain a preference in payment over another. When, how- 
ever, a resort to equity became necessary as the court 
proceeded upon the ground of a trust attaching to all 
corporate debts alike, equality was equity, and no legal 
diligence would entitle one creditor to priority over an- 
other.” Later in this opinion Brickell, C. J., said: “The 
liability is single, distinct in amount,—can it be split up 
into as many several causes of action as there may te 
creditors? That an entire or single cause of action may 
not be divided or split into several, is an elementary prin- 
ciple. The liability arises only on the dissolution of the 
corporation. Until the dissolution it is contingent. 
That is the event rendering it capable of enforcement. 
On that event it accrues for the debts of the corporation, 
limited to the extent of the stock. Ifa suit is maintaina- 
ble, which creditor shall be entitled to priority, he who 
first commences suit or he who, by superior diligence, 
first obtains judgment? Can the stockholder, after a 
dissolution of the corporation, when its credit is im- 
paired, avail himself of its condition to pay such cred- 
itors as he may choose to prefer and thereby absolve him- 
self from a liability due alike to all creditors? If he is 
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liable to a suit at law at the instance of any corporate 
creditor how can this right be denied him? Can he 
speculate in the debts of the dissolved corporation and 
avail himself of such debts as he may purchase as a set 
off to his liability? To what extent can the set-off be al- 
lowed—-‘for the nominal value of the debts, or the sum he 
paid for them? Suppose the corporation really indebted 
to him at its dissolution, can he set off such debt against 
the action of a creditor pursuing a right not derived from 
the corporation and which the corporation never had ca- 
pacity to enforce because it was not due to it? The 
statutory liability is an additional security for the cor- 
porate debts, springing up on the dissolution of a cor- 
poration, to which the legislature intended the principle 
that equality is equity should be applied. Any creditor 
of the corporation suing for himself and on behalf of all 
other creditors, can in equity enforce it. In such suit all 
rights and equities can be fully adjusted and every cred- 
itor receive satisfaction of his debt to the extent to which 
heis entitled. A court of law is incapable of this adjust- 
ment and therefore the remedy is in equity only.” 

In Wilson v. Book, 43 Pac. Rep., 989, the supreme court 
of Washington had under consideration the following 
provisions of the constitution of that state, to-wit: 
“Each stockholder of any banking * * * corpora- 
tion * * * = shall be individually and personally lia- 
ble, equally and ratably, and not one for another, for all 
contracts, debts, and engagements of such corporation ac- 
cruing while they remain such stockholders, to the extent 
of the amount of their stock therein, * * * in addition 
to the amount invested in such shares.” In the opinion 
this language was used: “The liability is not on, but for, 
the contract, debt, or agreement. That the liability so 
provided is in addition to that flowing directly from the 
holding of stock which has not been fully paid for. The 
latter, in event of the insolvency of the corporation, is 
held to be a trust fund for creditors and there is no good 
reason why the same should not be held as to the former. 
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No satisfactory reason can be given for holding one to 
be a trust fund and the other not to be. There is no prin- 
ciple by which the two classes of liability can be distin- 
guished, further than that one is primary and the other 
secondary; for while it is true that one can be enforced 
by the corporation itself and the other only by creditors, 
yet they were both created for the benefit of the corpora- 
tion in carrying on its business and to secure to creditors 
the payment of its obligations. If the liability which is 
clearly primary must be treated as a trust fund for the 
benefit of all of the creditors of the corporation, greater 

reason exists why a liability which is secondary only, 
‘and created entirely for the benefit of the creditors, 
should likewise be treated as such trust fund. There is 
nothing in our constitution which defines the method by 
which this liability shall be made available; hence the 
method must be determined by the courts, and their aim 
should be to prescribe one which will accomplish the ob- | 
ject of the provision with the least inconvenience to the 
creditors without unnecessary annoyance to the stock- 
holders. A method which would allow a single creditor 
to maintain an action at law against one or more of the 
stockholders for his own benefit would be so unjust to 
other creditors and might result in such annoyance to the 
stockholders that only the most positive language would 
justify the courts in holding that the liability might b. 
thus enforced. So to hold would enable one creditor to 
obtain more than his share of the fund which should be 
derived from this liability. Not only would such a hold- 
ing allow a creditor to do this, but under it a stockholder 
could be subjected to a separate suit at the instance of 
each one of the creditors of the corporation. * * * 
The object of this provision was to furnish to creditors 
of certain corporations security which those of other 
kinds did not have. Stockholders of such corporations 
assumed a liability not imposed upon those of other 
kinds. But there is no good reason for holding that this 
liability made them active parties to the contracts of the 
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corporations. The creditors as a body will be as well, 
if not better protected if it is held that the stockholders 
are only sureties, and have a right to demand that the 
creditors shall first attempt to enforce their claims 
against the principal.” 

These free quotations have been made from Smith v.— 
Huckabee and from Wilson v. Book, because, uninfluenced 
by statutory or constitutional provisions, each distin- 
guished court entitled to the credit of one of these adjudi- 
cations has concluded that the liability of the stock- 
holders ought to be enforced as a secondary liability by a 
single action in equity for the benefit of all the creditors 
of the corporation. In the first of these cases there was 
considered the liability of a stockholder in any corpora- 
tion; in the last it was shown that the same rules should 
obtain with respect to a stockholder’s liability created 
by a constitutional provision most strikingly resembling 

_ourown. The reasoning of these cases is with reference 
to the rights both of the creditor and the oftentimes un- 
fortunate stockholder, and, in view of these rights as de- 
fined, we can readily understand the purpose of the pro- 
vision of section 4, article 11, designated “Miscellaneous 
Corporations,” of the constitution of this state, that “In 
all cases of claims against corporations and joint stock 
associations, the exact amount justly due shall be first 
ascertained, and after the corporate property shall have 
been exhausted the original subscribers thereof shall be 
individually liable to the extent of their unpaid subscrip- 
tion, and the liability for the unpaid subscription shall 
follow the stock,” supplemented, where banking institu- 
tions are concerned, by the provisions of section 7, that 
“Every stockholder in a banking corporation or institu- 
tion shall be individually responsible and liable to its 
creditors over and above the amount of stock by him 
held, to an amount equal to his respective stock or shares 
so held, for all its liabilities accruing while he remains 
such stockholder.” In each case the special individual 
liability is to be used as a trust fund for the benefit of the 
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creditors of the corporation, as pointed out in Wilson », 
Book, and the method by which that fund is to be created 
is clearly indicated by the constitutional provisions just 
quoted. 

In argument it was stated that there could be no ques- 
tion of the proposition that a receiver could not maintain 
an action for the benefit of the creditors of the bank, and 
in support of this proposition there were cited Morawetz, 
Corporations, section 869, and Cook, Stock & Stockhold- 
ers, section 218. A reference to the authorities cited by 
these text-writers discloses the fact that the author, in 
each instance, founded this proposition on the decisions 
of those courts which hold that the liability of an indi- 
vidual stockholder is to the creditors of the corporation, 
and, therefore, not enforceable as a trust fund for the 
benefit of all creditors of the corporation. It would log- 
ically result from these premises that a receiver could 
not bring an action against the stockholders, for, accord- 
ing to this theory, the actions must be by creuitors as 
such in their own right. Even in this, however, there is 
not a uniformity of views, for the action in Stewart v. Lay, 
45 Ia., 604, was by a receiver, although the supreme court 
of that state, under special statute, holds that the action 
must be at law. The proper view to be taken of this 
proposition is so well expressed in Wilson v. Book, supra, 
that we quote therefrom the following language: “If the 
liability is secondary and for the benefit of all the cred- 
itors, it is a trust fund for the purpose of satisfying their 
claims. All the other property of an insolvent corpora- 
tion is a trust fund for the same purpose, and there is no 
reason why trust funds for a single purpose, though de- 
rived from different sources, should not be collected and 
administered in the same proceeding. It is conceded 
that the appointment of a receiver for an insolvent cor- 
poration is the commencement of a proceeding to enforce 
liabilities of one kind, the proceeds of which will consti- 
tute a trust fund for the benefit of creditors, and there 
is no good reason why another should be commenced to. 
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accomplish the same purpose as to liabilities of another 
kind. The receiver, when appointed, takes possession 
of all the property of the corporation for the benefit of all 
its creditors, and it should be held that he has the right, 
under the direction of the court, to enforce every liability 
of whatever nature which the court may find necessary 
to fully protect the rights of the creditors. In this way 
all creditors will share alike and the entire affairs of the 
corporation, including the adjustment of the liabilities 
of its stockholders, will be subject to the control of the 
court in a single action and unnecessary delay and ex- 
pense prevented.” The right of the receiver to enforce 
the liability of individual stockholders on behalf of the 
creditors is based, in the above opinion, on the fact that 
such liability is enforced for the realization of a trust 
fund for the benefit of all creditors of the corporation. 
As has already been noted, we cannot determine what 
effect should be held to follow the filing and allowance of 
a claim, so that this discussion by plaintiff of the neces- 
sity of a receiver applies only to the contention of the 
defendant, that the receiver, when there is one, can alone 
enforce the payment of the individual liability of a stock- 
holder. 

It follows from the views expressed that plaintiff, as a 
creditor of the State Bank of Ainsworth, had no right to 
maintain an action at law in his own right against the 
individual stockholder of the bank merely as such, for 
the collection of an amount equal to the par value of his 
stock. The judgment of the district court is therefore 


AFFIRMED. 
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MARGARET Y. HENDRIX V. JOSEPH BARKER ET AL. 
BILED OcTOBER 7,1896. No. 6718. 


1. Vendor and Vendee: Equiry. In an executory contract for the sale 
of real estate equity treats the vendor as the trustee of the pur- 
chaser and the purchaser as the trustée of the purchase money for 
the vendor. This rule rests upon the doctrine that equity con- 
siders that’ done which ought to be done. 


2. 


: ConrractT: LIEN FOR PurcHASE Money. In an executory 
contract for the sale of real estate the title retained by the vendor 
is security for the payment of the unpaid purchase money. 


: FoRECLOSURE. In such a contract the vendor, 
upon default made by the vendee, may treat the contract as an 
ordinary real estate mortgage and foreclose it as such. 


4, 


: : DECREE. Where a suit is brought by 
a vendor to foreclose an ordinary contract for the sale of real 
estate as a mortgage the character of the decree to be rendered 
must be determined by the particular facts and circumstances in 
the case and the equitable rights of the parties, 


Error from the district court of Douglas county. 
Tried below before HOPEWELL, J. 


Warren Switzler, for plaintiff in error, : 
B. N. Robertson, contra. 


RAGAN, C. 


On the 15th of March, 1887, Joseph and George Barker, 
as parties of the first part, and Margaret Y. Hendrix, as 
party of the second part, entered into a contract in writ- 
ing, in and by the terms of which Barker agreed to sell 
and convey to Hendrix certain real estate situate in the 
city of Omaha. Hendrix on her part agreed to pay for 
said real estate $2,700, a part of which was paid on the 
date of the execution of the contract, and the remainder 
to be paid in installments of $500 on the 15th day of 
March of the years 1888, 1889, 1890, and 1891, the de- 
ferred installments to draw interest at the rate of eight 

28 : 
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per cent per annum. The contract provided: “And the 
said party of the second part does hereby * * * 
covenant, promise, and agree to and with the said parties 
of the first part * * * to pay the residue of the con- 
sideration price for said premises.” There was also in 
said contract the further provision: “These presents are 
upon the express condition that in case of the failure of 
the said party of the second part * * * to perform 
all or either of the covenants and promises on his part to 
be performed, then said parties of the first part * * * 
shall have the right to declare this contract void and 
thereupon to recover * * * all the interest which 
shall have accrued upon this contract up to the time of 
‘declaring it void as rent for the use and occupation of 
said premises, to hold and retain the moneys paid on this 
contract by said party of the second part as liquidated 
damages and to take immediate possession of the prem- 
ises.” Mrs. Hendrix failed to make some of the pay- 
ments due from her to Barker according to the terms of 
said contract and thereupon the Barkers brought a suit 
in the district court of Douglas county against Hendrix 
to foreclose this contract as an ordinary mortgage. In 
their petition the Barkers prayed for an accounting be- 
tween themselves and Hendrix and for a decree that un- 
less the amount found due should be paid within a. day 
fixed the interest of Hendrix in said real estate might be 
sold to make and raise the sum found due, and in case 
said real estate failed to sell for a sufficient amount to 
pay the debt found due to them from Hendrix that they 
might have a deficiency judgment against her for the re- 
mainder. The only defense interposed by Hendrix to 
this action, if it can be called a defense, was that she 
claimed she was entitled to forego all claim against the 
Barkers for payment that she had made upon the con- 
tract, and that they should take possession of the real es- 
tate and be discharged of any liability to convey it to her. 
The court, however, treated the contract as an ordinary 
real estate mortgage upon the premises and made a find- 
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ing that in default of the payment of the sum found due 
within a certain date that the interest of Hendrix in the 
land should be appraised, advertised, and sold to make 
and raise said sum of money. From this decree Hen- 
drix has prosecuted to this court a petition in error. 

1, The counsel for Mrs. Hendrix states his contention 
here as follows: “The plaintiff in error contends that the 
court erred in not entering a decree of strict foreclosure 
as provided by the contract entered into by the parties 
and erred in entering a decree ordering a sale of the 
premises over the offer of the plaintiff in error to submit 
to a forfeiture and strict foreclosure.” But the contract 
between the parties does not provide that Mrs. Hendrix 
at her option may waive her claim against the Barkers 
for any payments that she has made on the contract and 
by releasing them from any obligations to convey the 
real estate to her be thereby discharged and released 
from the contract. For the court to have entered such a 
decree in this case would have been for the court to make 

‘a contract for the parties instead of enforcing one made 
by themselves. The contract does provide that in case 
Mrs. Hendrix should make default in any of the pay- 
ments promised by her to be made on the contract, that 
then the Barkers, at their option, may declare the con- 
tract at an end, recover from Mrs. Hendrix the interest 
accrued on the deferred payments to the date of declar- 
ing the contract at an end and retain as liquidated dam- 
ages all payments made by Mrs. Hendrix on the contract 
and take possession of the premises. Had the Barkers 
exercised or attempted to exercise this option it may be 
that Mrs. Hendrix would be entitled to be discharged 
from all further liabilities under the contract. But they 
did not exercise this option or attempt to. We are not 
prepared to say, notwithstanding the terms of the con- 
tract, that had the Barkers attempted to exercise their 
option that a court of equity at the instance of Mrs, Hen- 
drix and on her offering to comply with the contract 
would not have interposed and stayed the forfeiture. 
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But that question is not before us. The character of the 
decree to be rendered in such a case as this must be de- 
termined by the particular facts and circumstances in 
each case, regard being had to the equitable rights of the 
parties in the particular case. (Gardels v. Kloke, 36 Neb., 
493.) Whatever other rights or remedies the Barkers 
may have had under this contract, we are very clear that 
the rights and equities of Mrs. Hendrix have not been 
destroyed or infringed by the decree complained of. It 
is a well established principle that, where a contract is 
made for the sale of real estate, equity treats the vendor 
as the trustee of the purchaser for the land, and the 
purchaser as the trustee of the purchase money for the 
vendor. This doctrine rests upon the equitable doctrine 
that equity considers that done which ought to be done. 
(Dorsey v. Hall, 7 Neb., 460; Gardels v. Kloke, 36 Neb., 498; 
Church v. Smith, 39 Wis., 492; King v. Ruckman, 21 N. J. 
Eq., 599; 1 Pomeroy, Equity Jurisprudence [2d ed.], sec. 
368; Fitzhugh v. Maawell, 34 Mich., 138.) 

2. All the authorities agree that in an executory con- 
tract for the sale of real estate the vendor retains the 
legal title to secure the payment of the unpaid purchase 
money. In Church v. Smith, 39 Wis., 492, the court says: 
“The vendor of land by an ordinary land contract holds 
the legal title as security for the unpaid purchase money. 
(Sparks v. Hess, 15 Cal., 186.) And in Grahgm v. McCamp- 
bell, 833 Am. Dec., 126, the supreme court of Tennessee 
says: “We are not able to draw any sensible distinction 
between the cases of a legal title conveyed to secure the 
payment of a debt and a legal title retained to secure the 
payment of a debt. In both cases courts of chancery con- 
sider the estate only as security for the payment of the 
debt, upon the discharge of which the debtor is entitled 
to a conveyance in the one instance and a reconveyance in 
the other.” 

3. And the authorities are harmonious that in an ex- 
ecutory contract for the sale of real estate the vendcr, 
upon default made by the vendee, may treat the contract 
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as an ordinary real estate mortgage and foreclose it as 
such. In Fitzhugh v. Maawell, 34 Mich., 188, the court said: 
“A contract for the sale of land conveys to the vendee 
an equitable title, and the only principle upon which 
the vendor may sue for his money, and at the same time 
seek security against the land, is the one which recognizes 
the analogy to a vendor’s lien in cases where the legal 
title has been conveyed; and the vendee’s title can only 
be divested by a sale. The claim of a vendor in a land 
contract is but an ordinary money debt secured by the 
contract, and his proceedings to enforce the lien upon the 
land should be governed by the analogies of proceedings 
to enforce other equitable liens and be executed by a sale 
to satisfy the amount due.” In Gardels v. Kloke, 36 Neb., 
493, this court distinctly held: “An action will lie to 
foreclose the rights of a purchaser in a contract for the 
sale of real estate, and the court by its judgment may 
direct the purchaser to comply with the terms of the con- 
tract within a reasonable time, to be named by the court, 
or order the premises sold and the proceeds applied to 
the payment of the judgment.” (Vail v. Drewel, 9 Il. 
. App., 439.) In Sparks v. Hess, 15 Cal., 186, the court said 
the position of a vendor in an executory contract for the 
sale of real estate is similar to that of a party executing 
a conveyance and taking back a mortgage. He “may 
sue at law for the balance of the purchase money or file 
his bill in equity for the specific performance of the con- 
tract and take an alternative decree that if the pur- 
chaser will not accept a conveyance and pay the pur- 
chase money the premises be sold to raise such money 
and that the vendee pay any deficiency remaining after 
the application of the proceeds arising upon such sale.” 
(Gaston v. White, 46 Mo., 486.) The decree of the district 
court is right and is in all things 


AFFIRMED. 
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Victor G. LANTRY v. ALFRED F. WOLFF. 
FILED OcTOBER 7, 1896. No. 6803. 


1 Ejectment: Evipence. A plaintiff in ejectment, to recover, must 
show a legal estate to the premises for which he sues, but the evi- 
dence of this legal estate need not be a perfect legal paper title. 


2 Adverse Possession. The title to land becomes complete in the ad- 
verse occupant when he and his grantors have maintained an 
actual, continued, notorious, and adverse possession thereof, claim- 
ing title to the same against all persons, for ten years. 


: EvIpencE. It is not essential that the claim of right or title 
to the land by the adverse occupant should be a valid legal claim 
in order that the statute may run in his favor. The facts of the 
continuous possession, its adverse character, and the claim of the 
occupant to be the owner of the premises are the essential things 
to vest a title to real estate by occupancy thereof, 


: TACKING PossEssion. If the adverse possession of the 
occupant is a continuation of the possession of a prior adverse 
possessor claiming title, and such occupant claims title from such 
prior possessor, then the possession of the occupant may be tacked 
to that of such prior possessor. 


6 Ejectment: EvipENcE. A plaintiff in ejectment must recover upon 
the strength of his own title, but this does not mean that he is 
required to prove a title as against the whole world; it is sufficient 
if he prove title good as against the defendant. Carson v. Dundas, 
89 Neb., 503, followed. 


6 Adverse Possession: EviIpDENCE. Evidence examined, and held te 
sustain the finding of the district court that defendant in error had 
acquired the legal title to the real estate in controversy by reason 
of the adverse occupancy thereof under claim of ownership by 
him and his grantors for ten years prior to the date the plaintiff 
in error acquired any interest in, or possession of, said premises, 


Error from the district court of Douglas county. 
Tried below before DuFFiE, J. 


Charles A. Goss, for plaintiff in error. 
Curtis & Shields and G. W. Shields, contra. 


RaGan, C. 


This is an action in ejectment, brought in the district 
court of Douglas county by Alfred F. Wolff against Vic- 
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tor G. Lantry, to recover the possession of “lot 128, in 
the city of Florence, known as the ‘Mormon Grant.’ ” 
Wolff had a verdict and judgment, and Lantry brings the 
judgment here for review. 

The only argument relied upon here for a reversal of 
the judgment is that the finding of the court, to whom 
the case was tried without a jury, is not supported by 
sufficient evidence. The evidence in the record shows 
that on the 7th of April, 1856, the Florence Land Com- 
pany conveyed the real estate in question to Brigham 
Young, “trustee, in trust for the Church of Jesus Christ 
of Latter-Day Saints.” On the 14th of October, 1872, the 
county treasurer of Douglas county executed a treas- 
urer’s or tax deed of the lot to Ellen M. Piper. On the 
16th of September, 1874, Piper, under and by the name 
of Wood, conveyed the lot to William Tubb. Tubb re- 
sided upon this lot, cultivated it, and paid the taxes upon 
it until April 30, 1879, claiming title to the same by 
virtue of his deed from Wood. On the 30th of April, 1879, 
Tubb died intestate, leaving no heirs in this country. At 
the time of his death, and for some years before, his step- 
daughter, Mrs. Sarah Foster, was residing with him on 
the property, and on his deathbed he said to her that she 
should have what he had when he died, and asked her 
if she would see that his debts were paid. She told him 
that she would, and he then said, “After they are paid, 
‘do what you like with the rest.” Mrs. Foster, in pursu- 
ance of this, remained in actual possession of the prem- 
ises after the death of Tubb, claiming to be the owner of 
them by virtue of the conversation, just quoted, with 
Tubb during his last sickness, until the 3d of April, 1881, 
when she sold and conveyed the property to Mary Dunk. 
Mrs. Dunk and husband occupied the premises until the 
25th of January, 1882, when they sold and conveyed them 
to William Reeves. He remained in occupancy of the 
premises until the 12th of July, 1884, when he sold and 
conveyed them to John F. Behm. Behm remained in the 
occupancy of the premises until the 10th of August, 1885, 
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when he sold and conveyed them to Mary Mack, and she 
and her husband occupied the premises and cultivated 
them until the 9th of September, 1886, when they sold 
and conveyed them to Wolff, the defendant in error. 
Wolff took the actual possession of the premises and 
leased them to one Larsen on the 25th of March, 1887, 
for two years. To establish his title and right to the 
possession of the premises, Wolff relied upon the actual, 
open, notorious, exclusive, and adverse possession thereof 
by himself and grantors, claiming ownership for more 
than ten years; and we are of opinion that the evidence 
just quoted abundantly sustains his claim and justified 
the finding of the district court. 

It is true that a plaintiff in ejectment, to recover, must 
show a legal estate to the premises for which he sues 
(Code of Civil Procedure, sec. 626); but the evidence of 
this legal estate need not be a perfect legal paper title. 
The title to land becomes complete in an adverse occu- 
pant when he and his grantors have maintained an 
actual, continued, notorious, and adverse possession 
thereof, claiming title to the same against all persons, for 
ten years. (Horbach v. Miller, 4 Neb., 31; Parker v. Starr, 
21 Neb., 680; Hull v. Chicago, B. € Q. R. Co., 21 Neb., 371.) 
In Tex v. Pflug, 24 Neb., 666, it was held: “If one by mis- 
take inclose the land of another and claim it as his own 
to certain fixed monuments or boundaries, his actual and 
uninterrupted possession for the statutory period will 
work a disseizin and his title will be perfect.” (Levy v. 
Yerga, 25 Neb., 764; Obernalte v. Edgar, 28 Neb., 70.) In 
Meyer v. City of Lincoln, 33 Neb., 566, it was held that 
where a person had been in the actual, exclusive, and un- 
interrupted possession of a portion of a public street 
under a claim of right thereto for ten years, the title to 
such part of the street had vested absolutely in such oc- 
cupant. (Lewis v. Baker, 39 Neb., 637.) 

It is not essential that the claim of right or title to the 
land by the adverse occupant should be a valid legale 
claim in order that the statute may run in his favor. 
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The facts of the continuous possession, its adverse char- 
acter, and the claim of the occupant to be the owner of 
the premises are the essential things to vest a title to real 
estate by occupancy thereof. (Gatling v. Lane, 17 Neb., 
77.) It is quite immaterial, then, whether the statement 
made by Tubb to Mrs. Foster amounted to a devise or a 
gift to her of the land in question, and whether by such 
statements she acquired any valid title whatever to the 
property. The important facts are that she believed that 
Tubb had given her the real estate; that she took and 
remained in possession thereof by virtue of such state- 
ments and claimed title to the same as against the world. 

In the case at bar the possession of Mrs. Foster to 
this land should be tacked to that of Tubb, since she 
came in claiming under Tubb, and her possession of the 
property was connected with, and was a continuation of, 
the possession of Tubb. (Stetinische v. Lamb, 18 Neb., 
619.) And since Tubb took possession of the land on the 
16th of September, 1874, and until his death actually 
occupied, paid taxes upon it, claimed to own, and held 
possession adverse to all the world, the statute began to 
run in his favor from the date of his possession; and as 
Mrs. Foster’s possession was with claim of title and ad- 
verse, and she claimed title from Tubb, the statute was 
not interrupted, and it follows that, if Lantry took posses- 
sion of the real estate in question at the time he claims he 
did, in 1888, Wolff’s title had at that time been perfected 
by the statute of limitations. Lantry’s claim of title is 
this: In the year 1886 he became interested in the land 
through “a deal” which he had with a man named John 
Taylor, president.of the Mormon church, and trustee in 
trust for the Mormon church; that about the close of the 
year 1886, or early in the year 1887, he made a “deal” 
with the church through its president, Taylor, or Staynor, 
its agent, for the property in controversy; that he made 
a payment upon this property; that in 1887 John Taylor 
sent him a deed for the property, which he declined to 
accept because of the manner of its execution; but in 
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1888 he took possession of this property. At that time, 
however, Wolff was in possession of the property through 
his tenant, Larsen, as already stated, but it seems that 
while the lot was in cultivation and fenced no one was 
actually living upon it at the time Lantry took possession. 

Lantry put in evidence a quitclaim deed to the prem- 
ises, dated January 27, 1888, made by one John Stalon 
to one Eldridge, but the evidence does not show that 
Stalon was ever in possession of the property, or that he 
ever had any claim or any title to it whatever. On the 
28th of June, 1888, Eldridge quitclaimed the property to 
Lantry, and on the 28th of September, 1892, Wilford 
Woodruff, “trustee in trust for the Church of Jesus Christ 
of Latter-Day Saints,” executed and delivered a quitclaim 
deed of the property to Lantry; but the record does not 
disclose that Young as trustee had ever conveyed to 
Woodruff as trustee, nor was any attempt made to show 
that Woodruff had succeeded Brigham Young as trustee 
of the property. A plaintiff in ejectment must recover, 
of course, upon the strength of his own title, but this does 
not mean that the plaintiff is required to prove a title 
to the real estate as against the whole world. It is suf- 
ficient if he prove a title good as against the defendant. 
(Carson v. Dundas, 39 Neb., 503.) We conclude, therefore, 
that the evidence supports the finding of the district court 
that prior to the time that Lantry claims to have acquired 
any interest in this property, or claims to have been in 
possession thereof, a perfect legal title thereto had vested 
in Wolff because of the open, notorious, exclusive, and 
adverse possession of the property under claim of owner- 
ship thereto of Wolff and his grantors for more than ten 
years. The judgment of the district court is 


AFFIRMED. 
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Farmers & MERCHANTS BANK OF ELK CREEK, NB 
BRASKA, ET AL. V. FARMERS & MERCHANTS NaA- 
TIONAL BANK OF AUBURN, NEBRASKA. 


FILED OcTOBER 7, 1896. No. 6779. 


1. Principal and Agent: DisaFFIRMANCE. A principal must disaffirm 
the unauthorized act of his agent within a reasonable time after 
such act comes to his knowledge, or he will be bound thereby. 


2. A principal will not be permitted to adopt the bene~ 
ficial part of an unauthorized contract made by his agent and re- 
ject the remainder. 

3. : Time. A principal sued upon an unauthorized con- 


tract made by his agent may on the trial of the case disaffirm the 
agent’s act, if at that time such act is first brought to his knowl- 
edge. 


Error from the district court of Johnson county. 
Tried below before BusH, J. 


J. Hall Hitchcock and HE. W. Thomas, for plaintiffs in 
error. 


Davidson & Giffen, contra. 


RAGAN, C. | 


On and prior to April 28, 1892, one Russell and one 
Holmes were copartners and conducting a banking busi- 
ness at Elk Creek, Nebraska. This copartnership will 
hereinafter be called the “Elk Creek Bank.” While the 
Elk Creek Bank was doing business it borrowed of the 
Farmers & Merchants National Bank of Auburn, Ne- 
braska, hereinafter called the “Auburn Bank,” $1,000, 
for which it executed and delivered to the Auburn Bank 
its note, and secured the payment of the same by the de- 
posit with the Auburn Bank of certain bills or notes be- 
longing to it, the Elk Creek Bank. About the 28th of 
April, 1892, a corporation, the Farmers & Merchants 
Bank of Elk Creek, Nebraska, hereinafter called the 
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“Farmers Bank,” was organized for the purpose of con- 
ducting a banking business at Elk Creek, Nebraska. It 
bought a part of the assets of the Elk Creek Bank, in- 
cluding its furniture and fixtures, and conducted its 
banking business in the banking house formerly occu- 
pied by the Elk Creek Bank, and Holmes became the 
cashier of the Farmers Bank. On the 24th of January, 
1893, the cashier of the Farmers Bank, without the au- 
thority or knowledge of the Farmers Bank, caused the 
Auburn Bank to surrender to the Farmers Bank the note 
of the Elk Creek Bank and the collateral pledged to se 
cure its payment, and in lieu of said note and collateral 
Holmes executed and delivered to the Auburn Bank the 
note of the Farmers Bank for $1,000, due six months 
after date. About the ist of March, 1893, the Farmers 
Bank suspended business and its effects were placed in 
the hands of a receiver by an order of this court, and 
thereupon the Farmers Bank as principal and a number 
of gentlemen as sureties made and delivered to the attor- 
ney general of the state a bond conditioned if the su- 
preme court would make an order discharging said re- 
ceiver that they would pay all the debts of the Farmers 
Bank within six months after March 1, 1893. This court 
made the order discharging the receiver, and the note 
held by the Auburn Bank remaining unpaid, it brought 
suit on said bond to recover the amount due it on said 
note. A jury was waived by the parties and the case 
tried to the court, which made a finding for the Auburn 
Bank, upon which judgment was rendered, to reverse 
which the Farmers Bank and the sureties on the bond 
aforesaid have prosecuted to this court a petition in 
error. 

The only assignment of error argued in the brief is 
that the finding on which the judgment of the district 
court was based is unsupported by sufficient evidence. 
The uncontradicted evidence is that the debt sued for 
was not originally the debt of the Farmers Bank, but the 
obligation of the Elk Creek Bank, and that the cashier 
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of the Farmers Bank, in taking up the note of the Elk 
Creek Bank and giving the obligation of the Farmers 
Bank therefor, was unauthorized and without authority; 
but the learned district judge was of opinion that the 
Farmers Bank had ratified the act of its cashier and, 
therefore, was liable in this action, and whether the evi- 
dence is sufficient to sustain this finding is the only ques- 
tion presented by this record. The rule is that a princi- 
pal must disaffirm the unauthorized act of his agent 
within a reasonable time after such act comes to his 
knowledge or he will be bound thereby, and a principal 
will not be permitted to adopt that part of a contract 
made by his agent which is beneficial to him and reject 
the remainder. (lsterly Harvesting Machine Co. v. Frol- 
key, 84 Neb., 110; Johnston v. Milwaukee & Wyoming In- 
vestment Co., 49 Neb., 68.) 

The evidence in the record shows, without conflict, that 
the Auburn Bank, to secure the payment of the note of 
the Elk Creek Bank, held a number of collateral notes; 
that when the cashier of the Farmers Bank caused the 
surrender to it of the note held by the Auburn Bank, he 
took up these collateral notes and, after canceling the 
original note of the Elk Creek Bank and delivering the 
note of the Farmers Bank in its stead, he turned over 
said collateral notes to the Farmers Bank and that it 
has since retained them. As already stated, all these 
acts were without the knowledge or consent of the F'arm- 
ers Bank, and in performing them Holmes as cashier 
exceeded his authority. It does not clearly appear when 
the Farmers Bank first became aware of the transaction 
made the subject-matter of this suit; but if it was not 
aware of the action of its cashier before, it learned at the 
time of the trial for what purpose the note in suit had 
been given by its cashier, and it then learned that the 
collateral notes pledged to secure the note of the Elk 
Creek Bank had been turned over to it, the Farmers 
Bank, and that they were still in its possession. It was 
not too late even then for the Farmers Bank to disaffirm 
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the act of its cashier if it at that time first became aware 
of such act; and if it then desired to disaffirm the act of 
its cashier, it should on the trial have amended its an- 
swer and set out what Holmes had done, that his acts 
were unauthorized, and that it had then for the first time 
discevered that it held the collateral notes which had 
been surrendered by the Auburn Bank and returned or 
offered to return them or their proceeds to the Auburn 
Bank. Not having done this, or attempted to do it, we 
are of opinion that the district judge was right and that 
the Farmers Bank, by retaining the collateral surren- 
dered by the Auburn Bank at the time the note in suit 
was given to it, thereby ratified the act of its cashier, and 
the judgment is 
AFFIRMED. 


J. H. TILDEN Vv. 8. H. STILsON, 
FILED OcTOBER 7, 1896. No. 6729. 


1. Chattel Mortgages: ASSIGNMENT OF NOTE: PRINCIPAL AND AGENT, 
A sale and transfer of a negotiable note secured by mortgage oper- 
ates as an assignment of the mortgage, and the transferee is not 
bound by the subsequent contracts of the original mortgagee with 
reference to the mortgaged property, in the absence of a relatione 
ship of principal and agent between them. 


2. Replevin: DEManp: Costs. A defendant in replevin who unsuccess- 
fully seeks to establish a right of possession in himself is liable 
for costs, although no demand was pleaded or proved. 


ERROR from the district court of Hamilton county. 
Tried below before BartsEs, J. 


Howard M. Kellogg and A. W. Agee, for plaintiff in error. 
P. Likes and Whitmore & Carr, contra. 


IRVINE, ©. 


One John Hiatt, June 1, 1889, executed to J. D. Fergu- 
son, Jr., a chattel mortgage on two mules and certain 
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other property to secure a negotiable promissory note. 
August 17, 1889, he, with Jerome Hiatt, executed to the 
Westinghouse Company another chattel mortgage on the 
same mules, together with other property, a portion at 
least of which was not included in the Ferguson mort- 
gage. Hiatt also, at other times, contracted to sell cer- 
tain corn,—a portion to Stilson and a portion to W. H. 
Ferguson,—the purchasers making certain payments 
thereon in advance. The Ferguson mortgage, among 
other things, covered growing corn which J. D. Ferguson 
claimed was the same corn which W. H. Ferguson and 
Stilson claimed under the contract of sale. Tilden, as 
agent for the Westinghouse Company, took possession of 
the mules and other property under that mortgage. 
Stilson, claiming to have purchased the J. D. Ferguson 
mortgage, brought this action in replevin to recover the 
mules. At the close of the testimony the court directed 
a verdict for the plaintiff. The defendant brings the case 
here by proceedings in error, claiming, in the first place, 
that the peremptory instruction to find for the plaintiff 
was erroneous. 

In addition to the foregoing facts, it appeared that 
before the J. D. Ferguson note matured it was trans- 
ferred, for value and by general indorsement, to the 
Farmers & Merchants Bank of York. About the lst of 
January, 1890, the note not having been paid, J. D. Fergu- 
son took steps to enforce the mortgage. He seems to 
have replevied the corn, and finding Tilden in possession 
of the mules under the Westinghouse mortgage, he made 
an arrangement with Tilden whereby Tilden should pro- 
ceed to sell the mules under that mortgage. In the mean- 
time J. D. Ferguson was to exhaust the other property 
covered by his mortgage, and if it proved insufficient to 
discharge the debt, then Tilden was to apply so much 
of the proceeds of the sale of the mules as might be neces- 
sary to supply the deficiency. Thereafter Stilson, finding 
his and W. H. Ferguson’s claim to the corn jeopardized 
by the J. D. Ferguson mortgage, took up the note secured 
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by said mortgage, paying to the Farmers & Merchants 
Bank what was due thereon, the officer transacting the 
business for the bank indorsing the note, and at the same 
time writing the words “without recourse” above what 
had been the general indorsement of Ferguson. Tilden 
proceeded to sell the mules under process foreclosing the 
Westinghouse mortgage, and became himself the pur- 
chaser at the sale, knowing at that time that Stilson was 
claiming under that mortgage. It was immediately after 
this sale that the action was instituted. 

It is claimed by the plaintiff in error that the cause 
should have been submitted to the jury at least on the 
issues as to whether the J. D. Ferguson note had in fact 
been sold to the bank, and if so, whether Ferguson had 
authority from the bank to make the agreement with 
Tilden which the proof shows was made. We do not 
think, however, that the evidence was of such a character 
as to warrant a submission of these issues to the jury. 
We cannot find that the evidence of the sale of the Fergu- 
son note to the bank is in anywise impeached or contra- 
dicted. Nor can we find that there is any evidence that 
Ferguson had any authority from the bank to waive its 
rights. It is true the evidence shows that Mr. Williams, 
who was conducting the business of the bank, was aware 
that Ferguson was seeking to subject the property to the 
payment of the mortgage. The bank being aware of this 
and not interfering, it would doubtless be bound by his 
acts in foreclosing the mortgage. But it does not appear 
that the bank knew anything about Ferguson’s agree- 
ment to permit the mules to be retained and sold by Til- 
den. If Ferguson had authority from the bank to fore 
close the mortgage, this would not imply authority to 
surrender the bank’s right of possession to a junior mort- 
gagee and so, in effect, waive the bank’s prior lien upon 
the property, in exchange for a personal remedy for an 
accounting against the junior mortgagee. The transfer 
of a note secured by chattel mortgage, as in the case of a 
real estate mortgage, operates as an assignment of the 
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mortgage itself. (Harman v. Barhydt, 20 Neb., 625.) By 
the transfer of the note to the bank, the bank became the 
owner of the mortgage, and thereafter its rights could not 
be impaired by the acts of the original mortgagee, except 
in so far as an agency existed between them. The case 
is analogous in principle to Hggert v. Beyer, 43 Neb., 711, 
and Stark v. Olsen, 44 Neb., 646, where it was held that 
the payment of negotiable notes secured by real estate 
mortgage to the original payee did not, as against a bona 
fide holder of the notes for value, operate to discharge the 
mortgage. Ferguson’s acts were therefore entirely with- 
out authority from the then holder of the mortgage, and 
did not estop either the bank or Stilson, its assignee, from 
asserting its prior riglit of possession. 

It is also argued that, no demand upon Tilden having 
been proved, the defendant’s motion to tax the costs 
against the plaintiff should have been sustained. When 
a defendant in replevin asserts ownership or right of pos- 
session in himself, the plaintiff cannot be subjected to the 
costs of litigating the issue thus thrust upon him, and in 
such case he is entitled, upon a verdict in his favor, to 
judgment for costs. (Homan v. Laboo, 1 Neb., 204; Pyle v. 
Warren, 2 Neb., 241; Azltman v. Steinan, 8 Neb., 109; 
Rodgers v. Graham, 36 Neb., 730.) 


JUDGMENT AFFIRMED. 


DEERB, WELLS & COMPANY Vv. EAGLE MANUFACTURING 
COMPANY ET AL. 


FiLep OcTOBER 7, 1896. No. 6683. 


1, Review: INTERVENTION: DENIAL OF RicHtT: New TrraL. A motion 
for a new trial is not necessary to obtain a review, on error, of an 
order refusing to permit a third person to intervene in an action, 
such refusal being based on a consideration of the petition alone, 
without issues joined or trial. 


29 
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2. Attachment: Prioniry or Liens: INTERVENTION. Writs of attach- 
ment having been levied in different actions on the same property, 
the plaintiff in the later case may intervene in the earlier case on 
proper showing, not to defend the principal action or to move to 
discharge the attachment, but to have the relative priority of the 
levies adjudicated. 


: ProcepurE: WAIVER. While the defendant in an attach- 
ment case may waive mere irregularities, he cannot, as against 
junior attaching creditors, waive a substantial departure from the 
mode prescribed by law for giving effect to the attachment, nor 
can he waive defects which prejudice the substantive rights of 
such creditors. 


4, Suit on Claim Not Due: ATTACHMENT. The institution of an action 
before the claim is due, and the issuing and levying of an attach- 
ment without obtaining an order therefor from a court or judge 
authorized to issue the same, is a substantial defect of which 
junior attaching creditors may take advantage. 


Error from the district court of Madison county. 
Tried below before ALLEN, J. 


Campbell &€ Wallis and Harl & McCabe, for plaintiff in 
error. 


References: Osborn v. Moncure, 3 Wend. [N. Y.], 170; 
Hartley v. Case, 1 Car. & P. [Eng.], 555; Davis v. Eppinger, 
18 Cal., 379; Matthews v. Densmore, 43 Mich., 461; Kansas 
&C. P. R. Co. v. Fitzgerald, 33 Neb., 187; Swift v. Crocker, 
21 Pick. [Mass.], 241; Harris v. Tenney, 20 S. W. Rep. 
[Tex.], 82; Claflin v. Feibleman, 10 So. Rep. [La.], 862; 
Speyer v. Ihmels, 21 Cal., 280; Horn v. Volcano Water Co., 
18 Cal., 62; New Orleans Canal & Banking Co. v. Beard, 16 
La. Ann., 345; Jacobs v. Hogan, 85 N. Y., 243; New Orleans 
Canal € Banking Co. v. Stafford, 12 How. [U. 8.], 450; Pree- 
man v. Howe, 24 How. [U. 8.], 450; Buck v. Colbath, 3 Wall. 


[U. S.], 334. 


Willis H. Reed, contra. 


References: Harrison v. King, 9 O. St., 388; Ward v. 
Howard, 12 O. St., 158; Rudolph v. McDonald, 6 Neb., 164; 
Ashton v. Jones, 14 Neb., 429; Lunt v. Adams, 17 Me., 230; 
Veazie Bank v. Winn, 40 Me., 62; Staples v. Franklin Bank, 
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1 Met. [Mass.], 438; Levy v. Millman, 7 Ga., 167; Danforth 
v. Carter, 1 Ta., 546. : 


IRVINE, C., 


The Eagle Manufacturing Company originally brought 
this action against Hollingshead & Young to recover on 
certain promissory notes. At the commencement of the 
action a writ of attachment was issued and levied on 
property of defendants. Hollingshead & Young in the 
first place filed an answer denying that any of the notes 
was due at the commencement of the action. They sub- 
sequently, however, withdrew this answer and entered 
into a stipulation whereby the plaintiff was permitted 
to take judgment. The day this stipulation was filed 
Deere, Wells & Co. filed a petition of intervention, alleg- 
ing that they had commenced certain actions against 
Hollingshead & Young and caused attachments to be 
levied upon a portion of the property held under the 
plaintiff’s writ. They furthermore alleged that no part 
of plaintiff’s claim was due when plaintiff’s attachment 
was issued and no order of attachment had been made 
or allowed by any judge or court; wherefore they 
claimed that the attachment of the plaintiff was void as 
against them. The prayer was that their liens be ad- 
judged superior to that of plaintiff, that the plaintifi’s 
attachment be dissolved, and they permitted to defend. 
The court denied their application to intervene, and from 
this order they prosecute error. 

It is contended that they cannot be heard because 
their motion for a new trial was overruled with their 
own consent and was overruled in vacation. The first 
point is wholly without merit. The record shows not 
that the motion was overruled by consent of the inter- 
venors, but that it was submitted in vacation with their 
consent and was by the court overruled. But the point 
is not material, because in such a case a motion for a new 
trial is not necessary. No trial was had. The court 
denied the intervenors the right to be heard in the action. 
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The order was the same in effect as if a demurrer to a 
petition had been sustained and the action dismissed. 
No motion for a new trial is necessary to obtain a review 
of such an order. (O’Donohue v. Hendrix, 18 Neb., 255.) 

On the right to intervene the following statutory pro- 
visions demand consideration: Section 50a of the Code 
of Civil Procedure (Session Laws, 1887, p. 655, ch. 100, 
sec. 2) provides as follows: “Any person who has or 
claims an interest in the matter in litigation, in the suc- 
cess of either of the parties to an action, or against both, 
in any action pending or to be brought in any of the 
courts of the state of Nebraska, may become a. party to 
an action between any other persons or corporations, 
either by joining the plaintiff in claiming what is sought 
by the petition, or by uniting with the defendants in re- 
sisting the claim of the plaintiff, or by demanding any- 
thing adversely to both the plaintiff and defendant, 
either before or after issue bas been joined in the action, 
and before the trial commences.” Section 50¢ (Session 
Laws, 1887, p. 656, ch. 100, sec. 4) is as follows: “The 
intervention shall be by petition, which must set forth 
the facts upon which the intervention rests, and all the 
pleadings therein shall be governed by the same rules as 
obtain in regard to other pleadings provided for by the 
code. But if such petition is filed during term, the court 
shall direct the time in which answers thereto shall be 
filed.” Section 232 is as follows: “Where several at- 
tachments are executed on the same property, or the 
same persons are made garnishees, the court, on the mo- 
‘tion of any of the plaintiffs, may order a reference to as- 
certain and report the amounts and priorities of th sev- 
eral attachments.” It would seem from these provisions 
that a second attaching creditor has such an interest in 
the disposition of the attached property as to secure him 
a hearing in some manner and at some stage of the pro- 
ceedings. Unfortunately the adjudicated cases tell us 
more frequently what is not the proper time or the 
proper procedure than what is. 
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In Rudolf v. AfcDonald, 6 Neb., 163, a case decided prior 
to the intervention act already cited, it was held that 
objections to the form of the affidavit could not be taken 
advantage of by a subsequent attaching creditor after 
judgment. This was clearly right. The objection was 
technical merely, was one which the defendant could 
waive, it was not made until after judgment, when it was 
too late for the defendant to move to discharge the at- 
tachment, and it related to a matter which in nowise af- 
fected the substantive rights of junior creditors. 

In Kansas & C. P. R. Co. v. Fitzgerald, 38 Neb., 187, it 
was merely held that a general creditor has no such in- 
terest as to give him a right to intervene. 

Ohio has a statute similar to section 232 of our Code, 
In Harrison v. King, 9 O. St., 388, a third person asked to 
be made a defendant on the ground that he had procured 
an attachment to be levied on the same property; that the 
plaintiff's claim would exhaust the property and that 
there was a valid defense to the claim of plaintiff, the 
nature of which he did not disclose. It was held that 
the intervenor was properly dismissed from the action. 
It was said that other creditors having orders of attach- 
ment levied upon the property must be heard as to any 
question of priority in the satisfaction of their respective 
judgments, and that such questions could be properly 
settled upon motion. In view of this statement we think 
the action of the court must have been based on the 
ground that the intervenor was attempting to defend 
the main action and that he had no right to do so; and 
not upon the ground that he had no right, on application, 
to have his priority determined. It will be observed 
that his application did not attack the validity of the 
attachment proceedings. Neither did he charge collu- 
sion or fraud between the plaintiff and defendant to pro- 
cure the attachment or to bring about a judgment, and 
he did not even disclose a defense. 

In Ward v. Howard, 12 O. St, 158, a subsequent attach- 
ing creditor had intervened and moved to discharge the 
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attachment. It was held error to permit him to do so, 
because his rights were not so broad as those of the de- 
fendant, and he could not assail the attachment for mere 
irregularities. But again in that case it was recognized 
that in some manner and at some stage of the proceed- 
ings other attaching creditors have a right to contest the 
priority of the attachment. It was suggested that ordi- 
narily such a contest should not be permitted until by 
judgment the different creditors have established their 
rights against the debtor; but it was added that cases 
may.properly arise requiring the claim or priority of 
some party to be adjudged anterior to his judgment 
against the defendant. In some states the right of inter- 
vention is in such a case specially guaranteed by statute, 
The necessity of some means whereby in a summary 
manner the conflicting claims of the different attach- 
ment creditors may be determined, and fraud, collusion, 
and abuse of process frustrated; and the fact that the 
courts in general have permitted such summary remedies 
to be pursued is well stated and illustrated in Brare on 
Attachment, section 272, et seq. 

In determining the question here presented we must 
bear in mind that the attachment is a proceeding ancil- 
lary to the principal action, With the latter strangers 
to the action have no concern. In the attachment, how- 
ever, strangers having an interest in the property, or a 
lien thereon, may be vitally interested. Such a stranger 
should not be permitted to interfere with the rights of 
the parties to prosecute and defend the principal action. 
When their interests require they must be permitted in a 
proper manner to assert their claim to the property at- 
tached. Again, as held in Ward v. Howard and in Rudolf 
v. McDonald, supra, the right of a subsequent attaching 
creditor to oppose a prior attachment is not so broad 
as that of the defendant. Mere irregularities, which do 
not affect the substantive rights of other creditors, the 
defendant may waive. It is different, however, when 
such substantive rights are affected by the prior attach- 
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ment or by the acts of the defendant. It is universally 
held that subsequent attaching creditors may have relief 
against a prior attachment procured by fraud or collu. 
sion with the defendant; and it is also the rule that while 
the defendant may waive mere irregularities, he may not 
as against other creditors waive substantial departures 
from the legal mode prescribed for enabling a party to 
obtain the benefit of an attachment. (Drake, Attach- 
ment, section 262.) It is clear on principle that the in- 
stitution of an action before the claim is due, without 
pursuing substantially the steps provided by law in such 
a case, operates to secure an undue preference over cred- 
itors who proceed regularly. If, as was here alleged, 
the action was brought before the claim was due, and the 
attachment levied without any order of a court or judge 
allowing the writ to issue, this was more than a mere ir- 
regularity in the proceeding; it was a substantial defect 
to the prejudice of intervenors’ rights. (Swift v. Crocker, 
21 Pick. [Mass.], 241; Davis v. Eppinger, 18 Cal., 379.) 
The right of intervenors to assert the priority of their 
claim and establish it as against the plaintiff is therefore 
clear. The only question is as to the procedure for that 
purpose. It may be that an independent action would 
lie. Many cases so hold. But we do not think that such 
a course was necessary. As shown in the passage cited 
from Drake on Attachment, the policy of the courts has 
generally been to permit a more direct and speedy ad- 
judication of conflicting claims. Section 232 of the Code 
expressly recognizes such direct procedure. It would 
seem from that section that the application should be by 
motion. If so, it must be in some of the attachment 
cases, and if in any, it is clearly most properly in that 
in which the property was first seized or in that whose 
priority is attacked. Determined by either rule this is 
in this instance the proper case in which to make the 
application. It is true that the intervenor here styles 
his pleading, not a motion, but a petition of intervention. 
The name he gives it is not, however, material, It al- 
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leges facts sufficient to calf into action the power of the 
court, by a reference or othewise, to determine the ques- 
tion of priority; and it is therefore a sufficient applica- 
tion for that purpose. It is true that the intervenors 
prayed for a dissolution of the attachment and permis- 
sion to defend the action; and that they had no right 
either to defend the action, as such, or to insist on an 
absolute discharge of the attachment. There was, how- 
ever, a prayer to have the intervenors’ lien adjudged su- 
perior to that of plaintiff. This was a proper prayer, 
and the fact that too much was asked did not justify the 
district court in denying what the intervenors were en- 
titled to. The judgment of the district court is reversed 
and the cause remanded with instructions to proceed 
upon intervenors’ application to determine the priorities. 


REVERSED AND REMANDED. 


ABSALOM HENRY, APPELLER, vy. WILLIAM E. WARD ET 
AL., APPELLANTS. 


FrLep Ocroser 7, 1896. No. 6818. 


1, Trial: BURDEN oF Proor: Hicuways: INsuncTIoN. Generally the 
burden of proving an issue lies on the party holding the affirma- 
tive. Therefore, in an action to restrain county commissioners 
from removing plaintiff's fences from land claimed by the commis- 
sioners to be a highway, the plaintiff alleging that no highway 
existed and the defendants alleging that there was a lawfully 
opened road at the point, the burden was on the defendants to es- 
tablish the existence of the highway. 


2, Highways: SEcTIon Lines: Damaces. Under the present law 
(Compiled Statutes, ch. 78; Session Laws, 1879, p. 120), all section 
lines are declared to be public roads, but they cannot be opened as 
such, nor can lands be appropriated therefor, until the steps pro- 
vided by statute have been taken for opening such roads and ascer- 
taining the damages. 


3. : SraTuTes. The operation of the act of 1873, making 


section lines in certain counties public highways, was so far modi- 
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fied by the act of 1879 that section lines not wsed as roads for five 
years before the passage of the latter act cannot be opened as 
such without complying with the requirements of the act of 1879. 


4, Statutes: TITLES: AMENDMENTS. Where an act has been passed 
complete in itself, the legislature may, under the title of an act io 
amend such act, substitute another law of similar complete charac- 
ter, and, so long as its provisions are germane to the title and sub- 
ject of the act amended, it may be valid, although it may operate 
incidentally to modify other statutes. 


APPEAL from the district court of Dawson county. 
Heard below before HoLcoms, J. 


EH. A. Cook, for appellants. 
G. W. Fox and C. W. McNamar, contra. 


IRVINE, C. 


This was an action by Henry, the object of which was 
to restrain the defendants, the county commissioners and 
certain road supervisors of Dawson county, from remoy- 
ing fences of the plaintiff along section lines. The issue 
presented and tried was as to whether or not a public 
highway existed which was obstructed by plaintifi’s 
fences. There was a general finding for the plaintiff, and 
an injunction as prayed, and the defendants appeal. 

It is admitted by the appellants that the evidence was 
sufficient to sustain the finding for the plaintiff in so far 
as there was any claim of a highway by prescription. An 
inspection of the answer renders it very doubtful whether 
the defendants claimed a right by dedication. If so, the 
evidence amply warranted a finding against them on such 
an issue. The only remaining question, therefore, is 
whether or not there was an otherwise lawfully opened 
highway obstructed by the plaintiff’s fences. All the 
evidence introduced went to the question of user. The 
plaintiff, in his petition, denied the existence of a high- 
way at the point in dispute. The answer denied this 
averment of the petition, and further pleaded the exist- 
ence of a highway under the act approved February 24, 
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1873 (General Statutes, 1878, p. 959). The burden of 
proof was not upon the plaintiff to establish the negative 
of the issue thus presented, to-wit, the establishment and 
opening of a legal highway, and the evidence fails to 
prove the affirmative of the issue, unless a highway exists 
by operation of the general law. 

Section 46, chapter 78, Compiled Statutes, being a por- 
tion of the road law of 1879 (Session Laws, 1879, p. 120), 
provides as follows: “The section lines are hereby de- 
clared to be public roads in each county in this state, and 
the county board of such county may, whenever the pub- 
lic good requires it, open such roads without any prelimi- 
nary survey and cause them to be worked in the same 
manner as other public roads; Provided, That any dam- 
ages claimed by reason of the opening of such roads shall 
be appraised and allowed, as nearly as practicable, in 
manner hereinbefore provided; And provided further, That 
the county board, before opening such section line road, 
shall direct the county surveyor to perpetuate the exist- 
ing government corners along such line, by planting 
monuments of some durable material, with suitable wit- 
nesses whenever practicable, and make a record of the 
same.” It is no longer open to controversy that this sec- 
tion does not itself operate as an opening of section lines 
asroads. Whether or not any such road shall be opened 
rests in the discretion of the board of county commis- 
sioners, the question for them to determine being whether 
or not the public good requires the opening of the road. 
(Throckmorton v. State, 20 Neb., 647.) The owners of land: 
along the route of such road are also protected in their 
constitutional rights of compensation for land taken or 
damaged in the opening of such road (Rose v. Washington 
County, 42 Neb., 1; Oyler v. Ross, 48 Neb., 211); and in 
proceeding to open section line roads the statute must 
be complied with as to giving notice. (Beatty v. Beethe, 
23 Neb., 210.) The statute merely locates roads along 
section lines; and it not being shown that any of the 
necessary steps were taken for opening the road in ques- 
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tion, no right can be claimed by the defendants under the 
act of 1879. 

It is, however, claimed that the road was established 
and opened by virtue of the act of 1873 referred to in the 
answer. The road law existing prior to 1873 appears as 
chapter 47 of the Revised Statutes of 1866. In 1867 there 
was passed an act (Session Laws, 1867, p. 45) providing, 
among other things, that all roads located in compliance 
with the laws of this state are declared open roads, and 
the road supervisors shall proceed to remove all obstacles 
from the same within six months from the passage of the 
act. The act of 1873 provided that “section lines be and 
are hereby declared to be public roads and highways” in 
certain counties named. By the second section of the 
act it is made unlawful, where lands have been unim- 
proved and unenclosed, to enclose the same without leay- 
ing a space of two rods’ width on each side of the section 
line. By the third section “no road hereby established 
shall be opened until damages shall have been assessed 
where the same are claimed; Provided, however, That ap- 
plication for damages shall be made within ninety days 
from the passage of this act.” The fifth section provides 
for the vacation of a section line road wherever any por- 
tion of the section line “shall be impracticable.” By an 
act of 1875 (Session Laws, 1875, p. 114, sec. 1) “all roads 
or parts of roads located and established in this state, 
except such as are located on section lines, that shall not 
be worked or traveled for a period of six years from the 
location of said road or roads, the same shall be and are 
hereby declared vacated.” In 1879 there was passed 
(Session Laws, 1879, p. 120) “An act to amend chapter 47 
of the Revised Statutes of 1866, entitled ‘Roads.’” This 
is our present road law, and contains section 46 above 
quoted. The argument on behalf of defendant is that 
this act did not operate to repeal the acts of 1873 and 
1875, and did not vacate any roads established under the 
act of 1873, notwithstanding section 3 of that act, which 
provides that “all roads within the state which have been 
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laid out in pursuance of any law of this state or of the 
territory of Nebraska, and which have not been vacated 
in pursuance of the law, are hereby declared to be public 
roads; Provided, That all roads that have not been used 
within five years shall be deemed vacated.” The evidence 
is undisputed that this road was not used prior to 1884. 
We need not closely inquire whether the effect of the 
acts of 1867 and 1873 referred to was to open all located 
roads and make them existing open roads, in legal effect, 
irrespective of user. It may well be doubted whether 
it was within the power of the legislature, by a declara- 
tion of such a character, to condemn private property 
without compensation unless claims were made for dam- 
ages within ninety days, according to the act of 1873. 
We think this earlier legislation, whatever may have 
been its effect, was superseded by the act of 1879. It 
is true that the act of 1879 was in form and in title an act 
to amend chapter 47 of the Revised Statutes of 1866, and 
did not contain or repeal the acts of 1867 or of 1873. Nor 
did it in terms repeal the act of 1875, which vacated all 
roads except section line roads for non-user. But chapter 
47 of the Revised Statutes of 1866 was a general statute, 
covering the whole subject of roads and embracing all the 
legislation then existing. Under the title of an act to 
amend that chapter, it was therefore competent for the 
legislature to include any subject germane to the pro- 
visions of the act amended; that is, relating to the gen- 
eral subject of location, opening, maintenance, and vaca- 
tion of highways within the state. The act of 1879 re- 
peated in the same terms a large portion of chapter 47, 
Revised Statutes, and it formed a complete law by itself 
on the subject of highways. The object of section 3 was 
to remove all uncertainty as to the existence of highways, 
first, by continuing in existence all theretofore legally 
laid out and not vacated; and second, by vacating all 
such highways as had not been used within five years. 
This road had not been used within five years, and there- 
fore fell within the terms of the proviso of section 3. 
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Section 40 then re-established all section lines in the state 
as public highways, with special provisions for opening 
them and assessing damages. We hold that the effect of 
the act of 1879 was, therefore, to modify the operation of 
the acts of 1873 and 1875 in such a way that section line 
roads, as well as others, which had not been used for 
five years prior to the passage of the act should thereby 
become vacated, and to establish, or rather locate, as 
potential roads all the section lines of the state. But 
before any such section lines, not remaining established 
roads by virtue of the old law and user, could be opened 
or the land appropriated for highway purposes, the re- 
quirements of the act of 1879 must be complied with. It 
follows that the judgment of the district court was right. 


APFIRMED. 


NELSON WESTOVER, ADMINISTRATOR, V. WALTER CAR- 
MAN’S ESTATE. 


Finep Ocroper 7, 1896. No. 6799. 


1. Executors and Administrators: FINAL AccounT: RECEIPTS. In the 
final accounting of an administrator the beneficiaries of the estate 
are not bound by the terms of receipts presented by the adminis- 
trator. They may be heard on the accounting to deny the fact that 
payments were made as shown by the receipts. 


: : ———. An administrator presenting in support of 
his final accounting receipts of a distributee of the estate, such 
distributee may oppose the allowance of credits thereon on the 
ground that the receipts were obtained by fraud and payments not 
made as shown thereby. 


3. : CoMMINGLING Funps: INTEREST. An administrator 
who has mingled the funds of the estate with his own and used 


them for his own benefit is chargeable with interest thereon. 


The same rule obtains where he has 
mingled the funds with those of strangers in his posse:sion and 
under his contro!; and where they have been deposited in bank to 
the credit of such strangers he may be charged with interest al- 
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though it does not appear that he derived individual benefit there- 
from. 


; . Evidence examined, and held to sus- 
tain the action of the trial court in disallowing certain items in an 
administrator’s account and charging him with interest on funds 
in his possession. 


Error from the district court of Lancaster county. 
Tried below before Hau, J. 


James E. Philpott and E. H. Wooley, for plaintiff in error. 
Ricketts € Wilson and A. G. Greenlee, contra. 


IRVINE, C. 


‘Westover was appointed administrator cum testamento 
anneeo of the estate of Walter Carman. It would seem 
that he was removed, but this fact appears merely infer- 
entially in the record. On the coming in of his account 
there was a hearing in the county court and certain cred- 
its claimed by him were disallowed; and he was charged 
with interest on moneys in his possession. He appealed 
to the district court, where a decree was rendered sub- 
stantially conforming to that in the county court. From 
this decree he prosecutes error. 

In the brief only three items are discussed,—a charge 
of interest and the disallowance of two groups of vouch- 
ers. One of these groups is described as vouchers “5, 6, 
8, 18, 19, 26.” By the bill of exceptions we are informed 
that at the commencement of the trial in the district 
court the plaintiff in error made the statement that “as to 
the appeal taken from the court below on vouchers 5, 6, 8, 
18, 19, 29, and $6.70 of No. 36, amounting to the sum of 
$123.84, the defendant does not prosecute, but will allow 
them as found by the court below.” In the face of that 
statement, made of record, we cannot review the finding 
of the district court on the items so allowed by the appel- 
lant. It will be observed that, in the brief, complaint is 
made of voucher 26, which is not included in the admis- 
sion of record. It is of the same character and stands 
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upon the same ground as some of the other items. There 
is probably an error either in the admission or in the 
assignment of error; but the voucher referred to being of 
the same class as others admitted to have been properly 
disallowed, we shall not disturb the finding of the trial 
court. 

The second class of vouchers rejected and disallowed 
were certain ones given by the widow of the decedent, 
purporting to be for money paid by the administrator to 
her,—two of them for maintenance, two for claims 
against the estate, and one for her distributive share. 
These amount to $3,150.89. Itis admitted that no money 
was paid when these vouchers were obtained, nor did 
they represent money paid in the past. The administra- 
tor contends, however, that the widow preferred to have 
her share in interest bearing securities, and that, there- 
fore, promissory notes of different persons were turned 
over to her in lieu of money, she knowing and consenting 
to this arrangement. On behalf of those opposing the 
allowance of the account, to-wit, the widow and the other 
distributees of the estate, it is claimed that the vouchers 
were obtained by fraud, and that neither money nor notes 
were in fact delivered to her, and the notes which it was 
proposed to deliver were not the property of the estate 
and were worthless. The administrator argues, first, 
that in this proceeding the parties are bound by the terms 
of the vouchers, and if they are in fact genuine receipts 
the administrator is in his accounting entitled to credit 
therefor, leaving the person giving the receipts to a per- 
sonal action against the administrator; second, that the 
finding of fact is wrong; and third, that in no event 
should the administrator be charged with the amount of 
these vouchers unless the notes are returned. These ar- 
guments we shall take up in their order. 

We think this is an appropriate proceeding in which 
to determine the validity of the alleged contract between 
the widow and the administrator and the fact of its exe- 
cution. Had the transaction been with a stranger to the 
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estate, who had not repudiated the contract, there might 
be force in the suggestion that in the absence of a rescis- 
sion carried into effect, other parties could not avoid the 
administrator’s contract. But the widow was an heir 
and legatee under the will; indeed, she was an executor 
and qualified as such, although the proof shows that 
Westover, as administrator, actually conducted all the 
business of the estate. Were she to remain passive and 
permit Westover’s account to be settled on the basis of 
payments to her as shown by the receipts, it is doubtful 
whether she would not in a subsequent action be estopped 
to repudiate the transaction. Her dealings as widow 
and legatee with Westover were in his representative 
capacity and were with the estate. A receipt, which is 
simply a receipt and not a contract, is disputable, and 
the parties thereto are not concluded by itsterms. If the 
receipts did not represent payments to her, or if they had 
been obtained by fraud, she was not bound and still had 
her claim against the estate. The administrator was 
not discharged from liability on that account; and there- 
fore on his accounting not only the genuineness of the 
vouchers, but the fact of his having discharged the lia- 
bility of the estate to the person giving the vouchers, were 
appropriate subjects of investigation. 

We think, also, that the finding of fact was supported 
by the evidence. There is evidence tending to show that 
there existed a firm known as Fisher & Westover, com- 
prised of John Fisher and Jennie Westover, Jennie West- 
over being the wife of the administrator; that the buii- 
ness of this firm was conducted by the administrator; 
that the moneys accruing to the estate were either carried 
in his own pocket or deposited to the credit of Fisher & 
Westover in the bank account of that firm, which was 
under the control of the administrator. For a long time 
prior to the alleged settlement with the widow, a large 
sum of money belonging to the estate had been in the 
hands of the administrator. The firm of Fisher & West- 
over was the owner of the notes in controversy. They 
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were delivered by Westover, with a written guaranty 
signed by him in the name of Fisher & Westover, to a 
brother of the administrator, W. H. Westover, an attor- 
ney at law. They were turned over to him for the pur- 
pose of collection, a large number of them being past 
due. The evidence also shows that a large number of 
them were absolutely worthless unless the guaranty of 
Fisher & Westover made them good. There is also evi- 
dence tending to show that Mrs. Carman knew of this ar- 
rangement and signed the vouchers knowing that the 
notes had been assigned to her and placed in the hands 
of W. H. Westover. She, however, flatly contradicts this 
and testifies that she never received any of the notes, that 
she never authorized their delivery to W. H. Westover, 
and never assented to any such arrangement. On this 
conflict of the evidence we must sustain the finding of the 
district court in her favor. No matter what she had 
agreed to receive in lieu of money, if the notes were not 
delivered to her or to some person else by her authority, 
no payment was ever made and no discharge effected, and 
this without regard to the existence of fraud in the trans- 
action. It is true that there is evidence that she received 
two small sums of money from W. H. Westover, which 
were in fact proceeds of the collection of some of the 
notes. But she testifies that she did not know whence 
this money was derived. She was an old lady and testi- 
fies that prior to her husband’s death she was wholly 
without experience in business affairs. The Westovers 
were relatives of hers. To constitute a ratification, some 
act must be done with knowledge of the facts. In other 
words, the conduct which amounts to a ratification must 
be such as to imply a consent to and recognition of the 
act ratified. It would be a harsh rule to hold that an old 
lady, wholly inexperienced in business, by the mere re- 
ceipt of a few dollars from a brother of her husband’s 
administrator should be held to ratify a transaction of 
the character which her testimony shows this to have 
been. 
30 
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What we have already said practically disposes of the 
third argument. If she never received the notes, if they 
were never in the hands of her agent, she was not bound 
and‘it was not within her power to tender them back. It 
is shown that she did tender a written reassignment. 
This is all she could do. It is, perhaps, more than she 
was required to do. It is now claimed that the fact that 
she tendered a reassignment was an admission that she 
had received the netes; but we think not. It was at most 
an offer to restore the administrator to the position he 
would have been in had it not been for his executed but 
undelivered assignment of the notes to her. 

This brings us to the question of interest. It is a set- 
tled principle of law that where an administrator mingles 
the funds of the estate with his own and uses them for 
his own benefit, he is chargeable with interest. (Schieffe- 
lin v. Stewart, 1 Johns. Ch. [N. Y.], 620; Spear v. Tinkham, 
2 Barb. Ch. [N. Y.], 211; Perrin v. Lepper, 72 Mich., 4543. 
Estate of Clark, 53 Cal., 855; McCloskey v. Gleason, 56 Vt., 
264; .Hook v. Payne, 14 Wall. [U. S.], 252.) It may be 
said that in this case there is no evidence that the admin- 
istrator mingled the funds with his own, or that he used 
them for his individual gain. He himself admits, how- 
ever, that he mingled them with the funds of Fisher & 
Westover. The beneficiaries of this estate have nothing 
to do with that firm and need not look to it for reimburse- 
ment. So far as the administrator is concerned, to min- 
gle the funds of the estate with those of a stranger is the 
same as to mingle them with his own. The moneys were 
deposited in bank to the credit of Fisher & Westover. 
They were open to use by that firm, as well as by the 
administrator himself. The burden did not devolve upon 
the beneficiaries of showing that the administrator or 
Fisher & Westover had made a beneficial use of them. 
On this point the case of Union Bank v. Smith, 4 Cr. C. C. 
[U. 8.], 509, is much in point. There it is said: “The list 
of balances referred to is not a list of balances in the re- 
spondent’s account, but in the joint account of W. & C. 
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Smith with the bank. It does not appear who W. & C. 
Smith were; but if it should appear that they were a mer- 
cantile firm, and that the assets were placed in the bank 
subject to their use and control and mingled with their 
funds, I should think the respondent was chargeable with 
interest for the whole time the money was at their dis- 
posal, although they might have always had credit enough 
in bank to answer for it. It was a fund, when thus 
placed, which either partner had a right to draw out at 
any time; and it was as much liable to the creditors of 
W. & C. Smith as to those of S. Robertson, and perhaps 
more so. If W. & C. Smith had failed indebted to the 
bank, the bank would have retained it, and it would have 
been lost to the estate of Robertson. Although W. & C. 
Smith may not actually have used the money, yet it gave 
them credit with the bank, so that they might more 
readily obtain discounts.” Many of the cases hold that 
an administrator mingling the funds with his own is 
chargeable with compound interest at the highest rate 
allowed by law. In this case only simple interest at 
seven per cent was allowed. There was evidence justify- 
ing a larger allowance than was made. 


AFFIRMED. 


JOHN CASEY AND JAMES CASEY V. STATE OF NDBRASKA, 
FILED OCTOBER 21,1896. No. 8421, 


1. Criminal Law: AccEssoRIEs. Section 1 of the Criminal Code is de- 
claratory merely of the common law rule by which an accessory 
before the fact is defined as one who aids, abets, or procures the 
commission of a felony by another in his absence, and does not 
refer to one who, being present at the commission of a crime, 
aids or assists therein. 


In those jurisdictions where, as in this state, the rul> 
of the common law has not been relaxed, one charged as a prin- 
cipal only cannot be convicted as an accessory, and one char:ed 
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as an accessory before the fact cannot be convicted as a principal 


offender. 

3. : ALIBI: Proor: Instructions. An alibi is a legitimate de- 
fense to a criminal charge and should not be disparaged by the 
trial court, the weight or sufficiency of the evidence for that pur- 
pose being a question for the consideration of the jury. 

4, :———. It is error to instruct that the accused in a 


criminal prosecution is required to prove an alibi. It is sufficient 
to entitle him to an acquittal if the jury, from a consideration of 
all of the evidence, entertain a reasonable doubt of his presence 
at the commission of the crime charged, whether such doubt arise 
from a failure of proof on the part of the state, or from evidence 
submitted by the accused in his own behalf. 


Error to the district court for Richardson county. 
Tried below before STULL, J. 


The opinion contains a statement of the case. 


BE. W. Thomas, F. Martin, and C. Gillespie, for plaintiffs 
in error: 


One cannot be convicted as a principal in the commis- 
sion of a crime under a charge of being an accessory be- 
fore the fact. (//fill v. State, 42 Neb., 505; Walrath v. 
State, 8 Neb., 80; Wagner v. State, 43 Neb., 2.) 

The judgment should be reversed for error in the in- 
struction relating to the alibi. (Wharton, Criminal Evi- 
dence [9th ed.], sec. 3383; Wright v. People, 4 Neb., 410; 
Ballard v. State, 19 Neb., 619; Wasson v. Palmer, 13 Neb., 
376; McPherson v. Wiswell, 19 Neb., 117; French v. State, 
12 Ind., 670.) 


A. 8S. Churchill, Attorney General, George A. Day, Deputy 
Attorney General, and C. F. Reavis, for the state. 


References: Noland v. State, 19 O., 181; Hartshorn v. 
State, 29 O. St. 635; State v. Rowland, 72 Ia., 327; People 
v. Lee Gam, 69 Cal., 552; People v. Levine, 85 Cal., 39; Mar- 
tin v. State, 30 Neb., 507; Debney v. State, 45 Neb., 856; 
Wright v. State, 45 Neb., 44; Tracy v. State, 46 Neb., 362; 
Folden v. State, 13 Neb., 328; Dodge v. People, 4 Neb., 221. 
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Post, C. J. 


At the March, 1896, term of the district court for Rich- 
ardson county, John Casey and James Casey were con- 
victed upon an information in which the former was 
charged as principal with the crime of robbery and the 
latter as an accessory thereto before the fact, and from 
which judgment they prosecute error to this court. The 
information mentioned, omitting caption and formal 
parts, is as follows: “That John Casey, Jate of the county 
aforesaid, on the 14th day of January, 1896, in the county 
of Richardson and state of Nebraska, in and upon one 
Leonard Jacobus, then and there being, unlawfully, forci- 
bly, and with violence, did make an assault, and him, the 
said Leonard Jacobus, in bodily fear then and there felo- 
niously did put, and from the person and against the will 
of him, the said Leonard Jacobus, then and there feloni- 
ously, forcibly, and with violence did steal, take, and 
carry away one United States note, commonly called a 
‘greenback,’ of the denomination of five dollars, and one 
gent’s gold-filled watch of the value of fifteen dollars, 
the property of the said Leonard Jacobus, with intent 
then and there to steal, take, and carry away the said 
property; and that one James Casey, before said robbery 
was committed, to-wit, on the 14th day of January, 1896, 
in Richardson county and state of Nebraska, unlawfully, 
purposely, and feloniously did incite, procure, aid, and 
abet the said John Casey in committing the robbery afore- 
said.” Separate motions for a new trial were interposed 
in the court below, followed by separate petitions in error 
to this court. 

It is first urged in behalf of James Casey that there is 
an eutire failure of proof to sustain the charge upon 
which he was convicted. Indeed, the proposition is not 
disputed, and cannot be upon the record before us, that 
the only evidence connecting him, the said James Casey, 
with the alleged robbery tends to prove that he was 
present and participated therein as a principal. The 
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question is therefore presented whether one charged as 
an accessory before the fact only can, under our statute, 
be convicted upon proof of guilt as a principal. It is, of 
course, understood that our discussion of the subject 
applies to felonies only, since, under the statute, as at 
common law, accessories to misdemeanors are unknown, 
those aiding or abetting in misdemeanors being punish- 
able as principals. (Wagner v. State, 43 Neb.,1.) The act 
of aiding, abetting, or procuring the commission of a 
felony is, both in this state and in Ohio, from whence our 
Criminal Code was borrowed, an independent, substan- 
tive crime, in nowise dependent for its punishment upon 
the conviction of the principal. (Noland v. State, 19 O., 
131.) In Hill v. State, 42 Neb., 503, and in Divon v. State, 
46 Neb., 298, it was held that sections 1 and 2 of the 
Criminal Code, defining accessories before and after the 
fact, are declaratory merely of the common law. In 
those states where, by statute, the distinction between 
principals and accessories has been abolished, the accused 
may be charged either as a principal or an accessory be- 
fore the fact, or both, at the option of the pleader; but in 
other jurisdictions, where, as in this state, the rule of the 
common law has not been relaxed, one not present or 
actually participating in the commission of the crime 
alleged, but whose offense consists in the aiding, inciting, 
or procuring of its commission by the principal offender, 
should be charged as an accessory before the fact, and 
since, as has been said, “The law never condemns without 
accusation, * * * one indicted as a principal in a 
felony cannot be convicted of being an accessory before 
the fact, or, indicted as such accessory, cannot be found 
guilty as a principal felon.” (1 Bishop, Criminal Law, 
sec. 803.) And in Wagner v. State, supra, IRvIN®, C., citing 
Wharton’s Criminal Law, 208, asserts, as a familiar rule, 
that no conviction as an accessory will lie under an in- 
dictment charging one as principal, and vice versa. It 
follows, therefore, that the verdict and judgment is, as 
to James Casey, unsupported by the evidence, and that 
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his separate motion for a new trial should have been sus- 
tained. 

Of the several assignments contained in the petition in 
error of John Casey, we shall notice but one, viz., the giv- 
ing of instruction No. 8 by the court on its own motion, 
as follows: “The evidence produced to establish an alibi 
should be cautiously received, though when proved it is 
as strong as any other defense. You must be the sole 
judges of the weight to be given to the testimony, and in 
determining the weight to be given it you should take 
into consideration the interest any witness may have in 
the issues of this case, the manner in which they have 
testified, and all the circumstances surrounding their 
testimony, and if you believe beyond a reasonable doubt, 
from all the evidence, that these defendants are guilty as 
charged in the information, then you will so state in your 
verdict.” There was, it should be observed, an attempt 
on the part of the accused to show that they spent the 
night in question at their respective homes, and testimony 
was introduced by them tending to prove that they could 
not have been present at the time and place of the rob- 
bery, which was committed in the waiting room of the 
Missouri Pacific Railway Company’s passenger depot at 
Falls City, at or about the hour of 2 o’clock A. M. The 
question or sufficiency of such testimony for the purpose 
of establishing an alibi is not now before us. The ac- 
cused were, however, entitled to have it submitted with 
the other evidence adduced, without disparagement by 
the court. There are, it must be confessed, precedents 
for the instructions complained of, but the sound rule is 
believed to be that the accused in a criminal prosecution 
is entitled to an acquittal whenever the jury, from a con- 
sideration of all of the evidence adduced, entertain a 
reasonable doubt of his presence at the time and place 
where the crime is shown to have been committed. (Mc. 
Lain v. State, 18 Neb., 154; French v. State, 12 Ind., 670; 
Albin v. State, 63 Ind., 598; Dawson v. State, 62 Miss., 241; 
Johnson v. State, 17 S. W. Rep. [Tex.], 252; State v. Howell, 
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100 Mo., 628, overruling State v. Jennings, contra, 81 Mo., 
185; State v. Taylor, 118 Mo., 153; 1 Bishop, Criminal 
Procedure, sec. 1066; Thompson, Trials, secs. 2433 et seq.) 
In State v. Taylor, supra, the trial court, on its own motion, 
gave the following instruction: “If the jury shall find 
and believe, from the evidence, that at the time the of- 
fense charged in the indictment was committed * * * 
the defendant was at a place other than the place where 
such offense or crime was committed, the jury will find 
the defendant not guilty,” and refused to charge that the 
accused was entitled to an acquittal provided the evi- 
dence created a reasonable doubt in the minds of the jury 
of his presence at the time and place in question. But 
the court, reversing the judgment of conviction, in an 
exhaustive and valuable opinion by Gantt, P. J., say: 
“The weight of the evidence tending to prove an alibi is 
to be determined by the jury, and although it falls short 
of absolute conviction of its truth, still, if it raises in 
their minds a reasonable doubt of the presence of the de- 
fendant at the commission of the crime, he is entitled to 
an acquittal; and it is not material whether this doubt 
arises from a defect of the evidence of the state or the 
evidence of the defendant in rebuttal * * * The 
burden placed upon the defendant to show his presence 
elsewhere took away the free action of the minds of the 
jury in forming a reasonable doubt upon the whole evi- 
deuce, for the simple reason that the evidence which 
tended to establish his alibi was to be excluded from 
their consideration on that subject, and to only become 
available if it established the defense affirmatively.” And 
in Gravely v. State, 88 Neb., 871, it was held that the bur- 
den in a criminal prosecution never shifts, but, as to all 
defenses which the evidence tends to establish, rests upon 
the state throughout, and that the rule thus stated ap- 
plies not alone to the case made by the state in the first 
instance, but also to any distinct substantive defense in- 
terposed by theaccused. The vice of the instruction here 
assailed is, when tested by the authorities cited, first, 
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that it discredits a legitimate defense, by advising the 
jury that the evidence in behalf of the accused should be 
received with caution; second, in imposing upon them 
(the accused) the burden of proving the alibi relied upon, 
instead of directing an acquittal in case the jury were 
not satisfied, from a consideration of all the evidence, 
beyond a reasonable doubt of their presence at the coin- 
mission of the robbery charged. It follows that the judg- 
ment of conviction must be reversed and the cause re- 
manded for trial de novo 
REVERSED. 


Hunry Munpt, EXECUTOR, APPELLEE, v. ANNA HAGE- 
DORN ET AL., APPELLANTS. 


FILED OcTOBER 21, 1896. No. 6726. 


1. Homestead: CoNVEYANCE TO WIFE: JUDGMENT CREDITORS oF Hus- 
BAND. A wife, who by mesne conveyance from her husband ac- 
quires property exempt as the homestead of the family, takes the 
title thereof unincumbered by judgments against the husband, al- 
though the purpose of such conveyance may have been to defraud 
creditors of the latter. (Alunson v. Carter, 40 Neb., 417.) 


VALUE: INCUMBRANCES. Section 1, chapter 36, Compiled 
Statutes, exempts to those persons within its provisions a home- 
stead not exceeding $2,000 in value over and above incumbrances. 
The exemption in such case is determined not from the value of 
the fee-simple title but from the value of the claimant’s interest 
in the premises. (Hoy v. Anderson, 39 Neb., 386.) 

APPEAL from the district court of Douglas county. 


Heard below before WALTON, J. 
McClanahan & Halligan, for appellants. 
Simeon Bloom, contra. 


Post, C. J. 


This was a creditor’s bill in the district court for Doug- 
las county by the plaintiff, Henry Mundt, as executor, 
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etc., of Hans Stoltenberg, deceased, against the defend- 
ants, Henry Hagedorn and Anna Hagedorn, husband and 
wife, and also Matthew E. Munix and Emma D. Munix, 
husband and wife. It is shown by the petition, and not 
disputed, that the plaintiff, in his capacity as executor, 
on the 5th day of January, 1894, recovered a judgment 
against the said Henry Hagedorn in the sum of $429.35, 
and costs of suit, taxed at $4, a transcript of which was 
in due form filed in the office of the clerk of the district 
court for said county, and that an execution subsequently 
issued thereon was returned wholly unsatisfied, the de- 
fendant therein named being insolvent. It is therein 
further shown that the said Henry Hagedorn, on the 5th 
day of February, 1891, for the express consideration of 
$2,500, conveyed to his co-defendant, Emma D. Munix, who 
is his daughter, the property in controversy, to-wit, a lot 
or parcel of land, therein particularly described, 152 feet in 
length by 64 feet in width, in section 10, township 15, range 
13 east, in Douglas county; that on the day last named 
the said Emma D. Munix and her husband, Matthew E. 
Munix, by a warranty deed, in due form conveyed said 
premises to the said Anna Hagedorn, the mother of the 
said Emma D. Munix and the wife of the said Henry 
Hagedorn, and that said conveyances, and each of them, 
were made without consideration and for the sole purpose 
of defrauding the creditors of the said Henry Hagedorn. 
The defendants answered separately, Munix and wife 
denying the fraud alleged and disclaiming title or interest 
in the premises, while Hagedorn and wife, after a denial 
in substantially the same terms, charged that the said 
Anna, on the 20th day of September, 1869, loaned to the 
said Henry Hagedorn $950; that on the 24th day of Au- 
gust, 1880, she advanced to her said husband the sum of 
$450, and on October 11, 1880, the further sum of $863, 
to be, and which in fact was, used and expended in pay- 
ing for and improving the property therein described; 
that it was the understanding when said money was so 
advanced that the deed for said property should be taken 


VoL. 49] SEPTEMBER TERM, 1896. 411 


Mundt v. Hagedorn. 


and remain in the name of the said Anna Hagedorn, and 
that the conveyances above mentioned were made for the 
purpose of giving effect to the understanding upon which 
the aforesaid advancements were made, and for no other 
purpose; that said property has at all times since the 
purchase thereof, in the year 1869, been occupied by said 
defendants as a homestead, and that the said conveyances 
were made subject to a prior mortgage of $1,500. The 
reply was, in substance, a general denial. There was a 
hearing before the district court, resulting in a decree in 
accordance with the prayer of the petition, from which 
the Hagedorns have prosecuted an appeal to this court. 
We quite agree with the district court that the evi- 
dence fails to establish a trust in favor of the said Anna 
Hagedorn, and that her relation to her husband resulting 
from the advancements mentioned (and as to which there 
is no substantial controversy) is that of a creditor only. 
We assume, also, as a proposition fully sustained by the 
proofs, that the purpose of the said Henry was, by means 
of the conveyances mentioned, to defeat the claims of 
other creditors; but can the decree for the plaintiff be 
defended in view of the other facts disclosed by the rec- 
ord? That the property described has been occupied by 
the Hagedorns as a homestead for nearly or quite twenty 
years cannot be disputed, and the existence of a prior 
mortgage thereon, in favor of James Stuhr, for $1,500, is 
clearly established by the proofs. Two witnesses were 
introduced by the plaintiff, one of whom placed the value 
of the property at $6,400 and the other at $4,000. De- 
fendants were, over their objection, restricted to three 
witnesses upon that issue, and who placed the value of 
said property at $2,240, $2,400, and $2,500, respectively. 
It is apparent from the record that the district court, 
for reasons not disclosed, failed to find the value of the 
property, and that that question is now an open one to be 
determined upon the proofs adduced, of which a synopsis 
is given above. A consideration of the subject in the 
light of the evidence has led to the conclusion that the 
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property in controversy did not, at the time in question, 
exceed $3,500 in value, or, in other words, that the inter- 
est therein of Henry Hagedorn did not, on the 5th day of 
February, 1891, exceed $2,000, the value of the homestead 
exemption secured to him by law. It was held in Munson 
v. Carter, 40 Neb., 417, that a wife who acquires the family 
homestead by mesne conveyance from her husband takes 
the title thereof unincumbered by judgments against the 
husband, although the purpose of such conveyance may 
have been to defraud creditors of the latter. And in Hoy 
u. Anderson, 39 Neb., 386, section 1, chapter 36, Compiled 
Statutes, was construed as exempting to one within the 
provisions thereof a homestead not exceeding $2,000 in 
value over and above liens thereon; in short, that the 
extent of the homestead exemption is determined, not 
from the value of the fee-simple title, but from the claim- 
ant’s interest in the premises. The reasoning of these 
cases leads to a conclusion adverse to the plaintiff’s claim. 
The decree will accordingly be reversed and the cause 
dismissed. 


REVERSED AND DISMISSED. 


A. B. AUSTIN Vv. TECUMSEH NATIONAL BANK. 
FILep OCTOBER 21, 1896. No. 6781. 


1. Corporations: CoRPORATE DEsBts: LIABILITY oF SuccEssoR. In order 
to render a newly organized corporation liable at common law for 
the debts of an established corporation or firm to whose business 
and property it has succeeded, it should, in the absence of a spe- 
cial agreement, affirmatively appear from the pleadings and proofs 
that the transaction in question is fraudulent as to creditors of 
the old corporation, or that the circumstances attending the crea- 
tion of the new and its succession to the business and property of 
the old corporation are of such character as to warrant the finding 
that it is a mere continuation of the former. 


: PLEADING. Petition examined, and held not to state 
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a cause of action against the defendant as successor of the bank 
of R. & H., a corporation, either at common law, or under the pro- 
visions of the national banking act. 


Error from the district court of Johnson county. 
Tried below before BusH, J. 


The facts are stated in the opinion. 


T. Appelget and J. Hall Hitchcock, for plaintiff in error: 


So far as the creditors of the old bank are concerned, 
there was such a merger as created a legal liability on 
the part of defendant for the debts of the old bank. (1/etro- 
politan Nat. Bank v. Claggett, 141 U. S., 520; Hans v. Bx- 
change Bank of Jefferson City, T9 Mo., 182; Michigan Ins. 
Bank v. Eldred, 143 U. 8., 293; Coffey v. Nat. Bank of Mis- 
souri, 46 Mo., 140; Kelsey vr. Nat. Bank of Crawford, 69 Pa. 
St., 426; Thompson v. Abbott, 61 Mo,, 176; Western Reserve 
Bank v. McIntire, 40 O. St., 528; Mopper v. Moore, 42 Ta., 
563; Throp v. Wegefarth, 56 Pa. St., 82; City Vat. Bank of 
Poughkeepsie v. Phelps, 97 N. Y., 44; Island City Savings 
Bank v. Sachtleben, 67 Tex., 421; Longley v. Longley Stage 
Co., 23 Me., 39; Hibernia Ins. Co. v. St. Louis & New Orleans 
Transportation Co., 138 Fed. Rep., 516; Reed v. First Nat. 
Bank of Weeping Water, 46 Neb., 168.) 

The capital stock of the old bank was a trust fund for 
the benefit of its creditors, and any diversion of the capi- 
tal was a fraud upon creditors for which defendant is 
liable. (State v. Commercial State Bank, 28 Neb., 677; 
Lyons-Thomas Hardware Co. v. Perry Stove Mfg. Co., 24 8. 
W. Rep. [Tex.], 16, and cases cited; Kerr, Fraud, p. 380.) 

The defendant is estopped from denying the validity of 
plaintiff’s claim by its own acts in paying other certifi- 
cates held by plaintiff of the same character, and by pay- 
ing the interest on the certificate here sued on, and by 
telling him the old certificate was just the same as a new 
one on the new bank. (Wise v. Newatney, 26 Neb., 88; 
Town of Brookharen v. Smith, 118 N. Y., 634; Bigelow, 


414 NEBRASKA REPORTS. [Vou. 49 


Austin v. Tecumseh Nat. Bank. 


Estoppel [5th ed.], p.570; ZIngwersen v. Hdgecombe, 42 Neb., 
740; Tillson v. Downing, 45 Neb., 549.) 


J. H. Ames, C. Gillespie, and S. P. Davidson, contra: 


The court did right in instructing the jury to find for 
defendant, for the reason that the petition does not state 
a cause of action. (Gibson v. Parlin, 138 Neb., 292; Curtis 
v. Cutler, T Neb., 818; Bennett v. Rogers, 12 Neb., 384; 
Richardson v. Stone, 832 Neb., 625; Smith v. Weage, 21 Wis., 
442; Armstrong v. Gibson, 31 Wis., 67; Burns v. City of 
Fairnont, 28 Neb., 866; Chicago, B. & Q. R. Co. v. Barnard, 
82 Neb., 306; Manzy v. Hardy, 13 Neb., 36; Hiatt v. Brooks, 
17 Neb., 34; Harrison v. Stipes, 34 Neb., 431.) 

Under the proofs in this case, defendant is not liable on 
the theory that the property of a corporation is a trust 
fund for payment of debts. (fogg v. Blair, 1383 U. 8., 534; 
Warfield v. Marshall County Canning Co., 72 Ia., 670.) 

The doctrine of estoppel has no application under the 
facts alleged or proved. (6 Wait, Actions & Defenses, p. 
691; Supervisors of Logan County v. City of Lincoln, 81 111, 
156; 2 Beach, Modern Equity & Jurisprudence, sec. 1101.) 

Fraud was neither alleged nor proved. (Hamilton v. 
Ross, 23 Neb., 630; Clemens v. Brillhart, 17 Neb., 335; 
Turner v. Killian, 12 Neb., 580.) 

The right of a new corporation, purchasing the assets 
of one which it succeeds, to hold them free from the obli- 
gations of its predecessor, though not often denied, has 
been expressly affirmed. (Wyman v. Augusta Bank, 14 
Mass., 58; Bellows v. Augusta Bank, 2 Mason [U. S. ©. C.], 
31; 1 Morawetz, Private Corporations, par. 568, note 2.) 

The overwhelming weight of both reason and authority 
supports the right of corporations to exercise the same 
freedom in preferring creditors and in holding or dispos- 
ing of their property as is possessed by individuals. 
(Ballin v. Merchants Exchange Bank, 89 Wis., 278; Gorder 
v. Plattsmouth Canning Co., 36 Neb., 548; Catlin v. Eagle 
Bank of New Haven, 6 Conn., 233; Pondville Co. v. Clark, 25 
Conn., 97; Buell v. Buckingham, 16 Ia., 284; Garrett v. Bur- 
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lington Plow Co., 70 Ia., 697; Sargent v. Webster, 13 Met. 
[Mass.], 497; State v. Bank of Maryland, 6 Gill & J. [Md.], 
205; Planters Bank v. Whittle, 78 Va., 787; Hospes v. North- 
western Mfg. Co., 48 Minn., 174; Vail v. Jameson, 41 N. J. 
Eq., 648; Coates v. Donnell, 94 N. Y., 168; Dana v. Bank of 
United States, 5 Watts & S. [Pa.], 223; Arthur v. Commer- 
cial Bank of Vicksburg, 9 S. & M. [Miss.], 394; Toucn v. 
Raisin River Bank, 2 Doug. [Mich.], 530; Reichwald v. Com- 
mercial Hotel Co., 106 Ill., 489; Warner v. Mower, 11 Vt., 
390; Ringo v. Biscoe, 138 Ark., 563; Dabney v. Bank of South 
Carolina, 3 8. Car., 124; Bank of United States v. Huth, 4 B. 
Mon. [Ky.], 428; Reinhard v. Bank of Kentucky, 6 B. Mon. 
[Ky.], 252; Bank of Comierce v. Payne, 86 Ky., 446; Gould 
v. Little Rock R. Co., 52 Fed. Rep., 680; Lippincott v. Shaw 
Carriage Co., 25 Fed. Rep., 577; Hills v. Stockwell, 23 Fed. 
Rep., 482; Allis v. Jones, 45 Fed. Rep., 148; Jones v. Bank 
of Leadville, 10 Colo., 464; Scoville v. Thayer, 105 U. S., 148; 
Twin Lick Oil Co. v. Marbury, 91 U. 8., 587; County Court of 
Taylor County v. Baltimore & O. R. Co., 35 Fed. Rep., 161; 
Stratton v. Allen, 16 N. J. Eq., 283; Duncomb v. New York 
Hi. &é N. BR. Co., 84 N. Y., 190.) 


Post, ©. J. 


This was an action in the district court for Johnson 
county against the Tecumseh National Bank to recover 
the amount of a certificate of deposit for $300 issued by 
the firm of Russell & Holmes, doing business as bankers 
in said county. The allegations of the petition below are 
that the plaintiff therein, who is also plaintiff in error, 
on the 7th day of November, 1888, deposited with the said 
firm the sum of $300 and received the certificate of de- 
posit above described; that on the 1st day of June, 1889, 
the firm of Russell & Holmes went into liquidation and 
closed its business, and thereafter the Bank of Russell & 
Holmes, a corporation, organized pursuant to the laws of 
this state, engaged in the business of banking as the sue- 
cessor of said firm; that the corporation aforesaid was 
a mere continuation of the firm of Russell & Holmes, and 
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as such succeeded to its business and assets of every char- 
acter and assumed its liabilities. The statements therein 
which it is claimed connect the defendant in error with 
the indebtedness of Russell & Holmes as copartners, and 
the Bank of Russell & Holmes, a corporation, are the fol- 
lowing: “Plaintiff further alleges that afterwards, to-wit, 
on or about the 13th day of April, 1890, the Bank of Rus- 
sell & Holmes went into liquidation and closed its said 
business and ceased its organization as said Bank of Rus- 
sell & Holmes, and thereupon, afterwards, to-wit, on or 
about the 14th day of April, 1890, the defendant was duly 
organized and created a banking corporation, under and 
by virtue of the various banking laws enacted by the con- 
gress of the United States, known and designated as the 
‘National Banking Act,’ and is at the present time carry- 
ing on a general banking business in the city of Tecum- 
seh, under the name and style of the Tecumseh National 
Bank, as successor to the Bank of Russell & Holmes. 
Plaintiff further alleges that this defendant, so organized 
and created a banking corporation as aforesaid, came into 
possession of and received, as successor to the Bank of 
Russell & Holmes, the property, assets, emoluments, busi- 
ness, and good-will of the said Russell & Holmes, and also 
the said sum of $300 deposited by this plaintiff as afore- 
said, and this defendant thereupon became liable to the 
plaintiff for said deposit so received, with interest. 
Plaintiff further alleges that the business of this defend- 
ant was, and is, done and carried on in the same building 
and the same room previously occupied by the Bank of 
Russell & Holmes for the transaction of its business, and 
that all of the owners and officers of the Bank of Russell 
& Holmes became stockholders of this defendant upon its 
creation, and as such managed and controlled its busi- 
ness, whereby defendant assumed this indebtedness and 
became liable therefor. Plaintiff further alleges that the 
Bank of Russell & Holmes is wholly insolvent, and that 
it has no money or other property with which to pay those 
who had formerly made deposits with them and with 
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Russell & Holmes.” The defendant, for answer, adinits 
that it is a national bank, engaged in business as such 
in the city of Tecumseh as charged, and denies the other 
allegations of the petition. A trial was had of the issues 
thus joined, resulting in a verdict for the defendant in 
accordance with the peremptory direction of the court, 
upon which judgment was subsequently entered, and 
which it is sought to reverse by means of this proceeding. 

The judgment of the district court appears to rest upon 
the conclusion that the plaintiff has failed to state a cause 
of action against this defendant, and our investigation of 
the subject has led to the same result. It will be ob- 
served from a careful reading of the petition that it is 
not charged that the Bank of Russell & Holmes became a 
national bank; that said corporation was reorganized 
under the National Banking Act or otherwise; that its 
liabilities, or any part thereof, were in fact assumed by 
the defendant herein, or that the latter did not in good 
faith, in the usual course of business, purchase and pay 
for the rights and property therein described. If, there- 
fore, there exists a liability on the part of the defendant 
for the demand alleged as the cause of action, it is by rea- 
son of the fact that it has, by some means not disclosed, 
acquired the assets, business, and good-will of the Bank 
of Russell & Holmes, and the further fact that its busi- 
ness was at one time conducted and carried on in the 
room previously occupied by that corporation, and by 
men who had been officers and stockholders thereof. 
True, it is alleged that all the owners and officers of the 
Bank of Russell & Holmes became stockholders and offi- 
cers of the defendant upon its creation, but it does not 
appear that such owners and officers were the holders of 
the whole, or even a majority of the stock of the last 
named corporation. For aught appearing to the con- 
trary, the relation of the defendant to the Bank of Russell 
& Holmes is the not unusual one resulting from the pur- 
chase by one state or national banking corporation of the 
business and assets of another, in consideration whereof 

31 
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it assumes the liabilities of the latter equal in amount to 
the property so acquired. Such a transaction transgresses 
no provision of the state or national banking laws, and 
will not, in the absence of fraud, subject the purchasing 
bank to a liability in excess of that expressly assuined. 
Our attention has been directed to the provision of the 
national banking law (Revised Statutes, U. S., sec. 5154) 
for the reorganization thereunder of banks established 
pursuant to general law of any state. That provision, 
it has been said, contemplates a mere trausition from 
one jurisdiction to another by the corporations to which 
it applies, without abandoning their existence as such, 
without any change of organization, officers, stockholders, 
or property, and w.thout interruption of their pending 
business or contract. (Scofield v. State Nat. Bank of Lin- 
coln, 9 Neb., 316; Coffey v. National Bank of ALissouri, 46 
Mo., 140; City Nat. Bank of Poughkeepsie v. Phelps, 97 N. 
Y., 44.) It may, as the result of the foregoing and other 
decisions of like import, be assumed that a liability would: 
in this instance have been implied from an. allegation 
that the Bank of Russell & Holmes was reorganized pur- 
suant to the statute above cited; but the bank above 
named, as charged in the petition, went into liquidation, 
closed its business, and ceased its organization as such 
on or about the 13th day of April, 1890, and the defendant 
was thereafter, on or about the 14th day of April, 1890, 
organized and created a banking corporation. Judge 
Story, in Fleekner v. Bank of the United States, 8 Wheat. 
[U. 8.], 338, referring to the contention that the word 
“liquidate” meant, not a payment, but an ascertainment 
of a debt, said: “We think otherwise. Its ordinary sense, 
as given by lexicographers, is to clear away,—to lessen 
debts. And in common parlance, especially among mer- 
chants, to liquidate a balance means to pay it,” and which 
view accords with the more recent definitions of the term. 
(Vide 18 Am. & Eng. Ency. of Law, 825.) The Bank of 
Russell & Holmes accordingly, instead of reorganizing as 
a national bank, proceeded, upon the closing of its busi- 
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ness, to liquidate its indebtedness, and the fact that its 
assets and business were subsequently acquired by this 
defendant will not per se operate to charge the latter, as 
its successor, under the provisions of the national banking 
law. 

We have not overlooked the class of cases, including 
Reed v. First Nat. Bank of Weeping Water, 46 Neb., 168, 
holding newly organized corporatious liable at common 
law for the debts of established corporations or firms to 
whose business, property, and franchises they have suc- 
ceeded. There are to be found in the reports and text- 
books expressions apparently sustaining the proposition 
that a corporation which, upon its organization, succeeds 
to the business and property of another corporation or 
firm, is, from that fact alone, chargeable with the indebt- 
edness of the latter. It is, for instance, said by Mr. Beach, 
in his excellent work on the Law of Private Corporations, 
sec. 360: “Where an old-established corporation sells out 
to a newly organized one and turns over all of its prop- 
erty, the new company becomes liable upon the debts and 
contracts of the old.” The strict accuracy of that state- 
ment may, we think, be doubted, in view of the omission 
therefrom of any reference to the purpose or character 
of the transaction contemplated or the consideration 
therefor. We shall not attempt a review of the cases 
cited in the note accompanying the foregoing text, or in 
the briefs submitted herewith. It is sufficient that they 
may, in our judgment, be thus classified: (1.) Cases in 
which the liability of the new corporation results, not 
from the operation of law, but from its contract relation 
with the old. (2.) Cases like Hibernia Ins. Co. v. St. Louis 
& New Orleans Transportation Co., 18 Fed. Rep., 516, in 
which the transfer of the property and franchise amount 
to a fraud upon the creditors of the old corporation. 
(8.) Cases where, as in Reed v. First Nut. Bank of Weeping 
Water, supra, the circumstances attending the creation 
of the new corporation and its succession to the business, 
franchise, and property of the old are such as to raise 
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the presumption or warrant the finding that it is a mere 
continuation of the former,—that it is, in short, the same 
corporate body under a different name. And the facts 
upon which such finding or presumption depends will not 
be presumed, but should affirmatively appear from the 
pleadings and proofs. The judgment of the district court 
is right and will be 
AFFIRMED. 


A. H. Axnprrews & CoMPANY v. ScHoot DIstTricr oF 
McCook. 


FILED OCTOBER 21, 1896. No. 6597. 


1. Pleading: NameEs oF PARTNERS: DEMURRER. This action was begun 
in the name of A. H. Andrews & Co., the firm name, without the 
further statement that the firm was organized to do business in 
this state, or giving the individual names of the members of the 
firm. The defect in the petition, in the particular indicated, did 
not render it, for that reason, open to attack by general demurrer. 
(Sanborn v. Hale, 12 Neb., 318.) 


2. School Districts: DEBTs: ISSUANCE OF WARRANTS: INTEREST. A 
school district of the class involved in this action cannot contract 
an indebtedness for furnishing the school building, and issue, as 
evidence of that indebtedness, warrants or orders payable to a 
party or his order at stated intervals after date, with interest 
at a certain rate provided for in the terms of the instruments, 
Any such instruments are invalid and uninforceable. 


: PRESENTATION OF Crams: Actions. It is provided 
in the law enacted for the government of school districts of the 
class of the one herein sued, ‘“‘that all accounts shall be audited by 
the secretary, approved by a committee, to be styled the commit- 
tee on claims, and no expenditure greater than $200 shall be voted 
by the board except in accordance with the provisions of a written 
contract; nor shall any money be appropriated out of the school 
fund except on a recorded affirmative vote of a majority of the 
members of the board, and said account and the records of said 
board in cities of the first class shall at all times be subject to the 
inspection and examination of the auditor of such city.” Held, 
That the presentation of a claim or account to the secretary or 
committee on claims was not a condition precedent to the com- 
mencement of an action thereon. 
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Error from the district court of Red Willow county. 
Tried below before WELTY, J. 


The opinion contains a statement of the case. 


Hugh W. Cole and Stewart & Munger, for plaintiff in 
error: 


The action could be sustained as an action on the orig- 
inal contract, under the allegation that warrants were 
issued and payment refused when duly presented. The 
action could also be sustained on the contract, because 
the agreement provided for payment in cash or legally 
issued warrants. (Paddock v. Symonds, 11 Barb. [N. Y.], 
117; Goldschmidt v. City of New Orleans, 5 La. Ann., 436; 
Dyer v. Tounship of Covington, 19 Pa. St., 200; Allison v. 
Juniata County, 50 Pa. St., 351; Varner v. Nobleborough, 2 
Me., 121; Benson v. Carmel, 8 Me., 110; ‘Stute v. Cook, 43 
Neb., 318; Hitchcock v. City of Galveston, 96 U. S., 341; 
Read v. City of Plattsmouth, 107 U. S., 568.) 

An action will lie on the warrants. (Heffleman v. Pen- 
nington County, 52 N. W. Rep. [S. Dak.], 851; Leavenworth 
County v. Keller, 6 Kan., 510; International Bank v. Frank- 
lin County, 65 Mo., 105; Terry v. City of Milwaukee, 15 Wis., 
490; Brown v. Town of Jacobs, 77 Wis., 27; People v. Clark 
County, 50 Ill., 2138; Clark v. Polk County, 19 Ia., 248; 
Board of Comnissioners v. Day, 19 Ind., 450; Hdinburg- 
American Land & Mortgage Co. v. City of Mitchell, 48 N. W. 
Rep. [S. Dak.], 1381; Grayson v. Latham, 84 Ala., 546.) 

The city of McCook can make contracts, contract debts 
for purposes germane to its business, and issue warrants 
for the purpose of evidencing the indebtedness. (Tiede- 
man, Municipal Corporations, sec. 163; 2 Beach, Public 
Corporations, secs. 776-1361; City of Lincoln v. Sun Vapor 
Co., 8 C. C. A., 253; Allen v. City Council of La Fayette, 89 
Ala., 641; Mullarky v. Town of Cedar Falls, 19 Ja., 21; City 
of Burrton v. Harvey County Savings Bank, 28 Kan., 390; 
1 Dillon, Municipal Corporations, sec. 485; City of Nash- 
ville v. Ray, 19 Wall. [U. S.], 468.) 
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The schools of the city of McCook had power to contract 
the debts without the sanction of the voters. (Crist v. 
Township of Brownsville, 10 Ind., 461; Sheffield T'ownship v. 
Andress, 56 Ind., 157; Harney v. Wooden, 30 Ind., 178; Mid- 
dleton v. Gruson, 106 Ind., 18; Afunson v. Minor, 22 Tl., 594; 
Falout v. City of Indianapolis, 1 N. E. Rep. [Ind.], 392; State 
v. City of Omaha, T Neb., 267; Beverly v. Sabin, 20 TIL, 357; 
School District v. Fogleman, 76 Tll., 189.) 

Where a municipality partially exceeds its power in 
issuing warrants, the warrants are only void as to the 
excess, and the petition would state a cause of action for 
the real amount. (School District v. Stough, 4 Neb., 357; 
Clark v. Polk County, 19 Ia., 248; Young v. Camden County, 
19 Mo., 309; Johnson v. Stark County, 24 Ill., 75; City of 
Quincy v. Warfield, 25 I1l., 317; Mygatt v. City of Green Bay, 
1 Biss. [U. S. C. C.], 292; Shirk v. Pulaski County, 4 Dill. 
[U. 8. C. C.], 209; National Lumber Co. v. Wymore, 30 Neb., 
356; State v. City of Crete, 32 Neb., 568.) 

A general demurrer is not sufficient to raise the point 
of a want of legal capacity to sue. (Sanborn v. Hale, 12 
Neb., 318.) 

Though the school district lacked power to act in the 
manner it did, the law will presume a contract for the 
value of the furniture. (Read v. City of Platismouth, 107 
U. S., 568; Chapman v. Douglas County, 107 U. S., 348; 
Clark v. Saline County, 9 Neb., 516; City of Lynchburg v. 
Slaughter, 75 Va., 57.) 


W. 8. Morlan, contra: 


The petition does not state a cause of action, for the 
reason that the plaintiff has no legal capacity to sue. 
(Burlington & M. R. R. Co. v. Dick, 7 Neb., 242; Weisz v. 
Davey, 28 Neb., 566.) 

Under the allegations of the petition, plaintiff's remedy 
is mandamus. (State v. Gundy, 12 Neb., 282; Maher v, 
State, 32 Neb., 354.) : 
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HARRISON, J. 


The plaintiff filed a petition in the district court of Red 
Willow county, in an action commenced by it against de- 
fendant, which petition was, in the main portions, as 
follows: 

“J. That the defendant, the school district of the city 
of McCook, in the county of Red Willow, in the state of 
Nebraska, is a body corporate, duly organized under the 
laws of the state of Nebraska, and possesses all the usual 
powers of a corporation organized for public purposes. 

“2, Plaintiff further states that on the 18th day of 
March, 1888, a petition was presented to defendant cor- 
poration, signed by the resident electors of said district, 
praying that an election be held for the purpose of voting 
bonds in the sum of $12,000, to be used in purchasing a 
site, for the erection of a school building thereon, and the 
furnishing said building. The records of the defendant 
corporation show the following action, to-wit: ‘Moved 
and seconded, that as a board we approve the petition and 
take the action as therein prayed for. Carried.’ That 
afterwards, on the 3d day of April, 1888, an election was 
‘held in said district for the purpose of voting for or 
against the issuance of the bonds as prayed for, to-wit, 
for purchasing site, erecting building, and furnishing 
same, at which said election more than the requisite num- 
ber of electors voted in favor of said proposition, and on 
the 4th day of April the defendant corporation met and 
declared said bond proposition carried, and ordered the 
issuance of the bonds. 

“3. That said bonds were duly issued and sold by said 
defendant corporation for the sum of $12,368, and the 
money held in trust for the purposes for which same was 
voted by the people.” 

It was alleged that a site was purchased and the con- 
tract made for the erection of the school building, and 
further: “That on the 17th day of August, 1888, a meeting 
of the defendant corporation was held for the purpose of 
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receiving bids for the furniture necessary for the complete 
furnishing of said school building, and that on the 18th 
day of August the defendant corporation held a meeting 
and at said meeting the defendant corporation accepted 
the bid and proposition of the plaintiff, A. H. Andrews & 
Co., for furnishing the school furniture for said building, 
and the proper officers of said board were ordered to sign 
contracts for same with A. H. Andrews & Co., which was 
done. 

“6. That said bid and proposition is in the possession of 
the defendant corporation, and plaintiff is unable to set 
out a copy of same; that under and by virtue of the terms 
of said proposition and acceptance the plaintiff was to 
furnish the furniture for said building, and to receive 
fron the defendant corporation payment in cash or le- 
gally issued warrants; also, that there should be de- 
ducted from the price of the new furniture an allowance 
which was to be made for old furniture owned by the de- 
fendant corporation, which plaintiff was to take in part 
payment, said new furniture to be furnished as the build- 
ing was completed. 

“7, That the plaintiff furnished to the defendant the 
following amounts of furniture complained of, which was’ 
of the agreed prices, as per proposition and acceptance 
and contract, as follows, to-wit: $1,135.50, for which pay- 
ment was received as follows, $401.90 in old furniture 
and $733.60 in a school order or warrant, which was after- 
wards issued and delivered to plaintiff by the defendant 
corporation; $389.70, for which payment was received as 
follows, $115 in old furniture and $274.70 in a school 
order or warrant, which was afterwards issued and deliv- 
ered to the plaintiff by the defendant corporation; $115, 
for which payment was received in a school order or 
warrant issued to the plaintiff by the defendant corpora- 
tion.” 

It was also pleaded that, on November 19, 1888, there 
was issued to plaintiff an order on the treasurer of the 
school district to pay plaintiff or order the sum of $733.60 
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on November 19, 1891, with interest at seven per cent 
per annum, to be paid out of the “contingent fund;” also, 
that there was issued another order on the treasurer of 
the district in the sum of $115, payable to plaintiff or 
order, of date August 20, 1891, with interest at seven per 
cent, and to be paid out of the “fund for supply,” and a 
third order was issued, dated December 8, 1889, in the 
sum of $274.70, payable to plaintiff or order Septeinber 
25, 1891, out of the contingent fund, and further: 

“11. The plaintiff further alleges that at the time of 
the making of the proposition by plaintiff to defendant 
corporation for the furniture and the acceptance of the 
same by the defendant corporation, to-wit, on the 18th 
day of August, 1888, at time contract was entered into, 
there was in the funds voted by the people for the build- 
ing and furnishing of this building, realized from sale of 
bonds not otherwise appropriated, more than the sum of 
$1,618, and more than enough to pay for the furniture 
purchased by defendant corporation from the plaintiff. 

“12, Plaintiff further alleges that there was, at the time 
of the issuing of the orders heretofore described, in the 
fund realized from the sale of the bonds voted for the 
purpose of building and furnishing the building, and is 
at the present time in said funds, as shown by the records 
of the defendant corporation, not otherwise legally ap- 
propriated, more than the sum of $1,618, out of which the 
orders issued to plaintiff should be paid. 

“13. That the defendant corporation received the fur- 
niture (for which the orders were issued in payment in 
part) and has appropriated same to their own use, claim- 
ing same, and that the defendant corporation has at no 
time rescinded their contract, or offered to do so, and that 
the defendant corporation is at this time using and occu- 
pying said furniture under claim of ownership. 

“14, That said orders were duly presented for payment 
and payment refused, and also refused to register same, 
and that the defendant corporation refuses to pay same, 
and that no part of same has been paid, and that there 
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is now due and owing from the defendant corporation to 
the plaintiff the sum of $1,123.30, with interest on $736.60 
from November 19, 1888, at seven per cent per annum, 
and interest on $115 from August 20, 1889, at seven per 
cent per annum, and interest on $274.70 from December 
8, 1889, at seven per cent per annum.” 

The prayer of the petition was for judgment in the ag- 
gregate sums alleged to be due on the orders, and that 
the defendant be directed and ordered to make a special 
levy for the purpose of paying the indebtedness. The 
defendant interposed a general demurrer to the petition, 
which, on hearing, was sustained, and the plaintiff elected 
to plead no further, but to stand on the petition. The 
action was dismissed. The plaintiff presents the case 
here for review. 

The action was instituted in the name of A. H. Andrews 
‘& Co., without any statement that it was a firm organized 
to do business in this state, or setting forth the names of 
the persons composing the company. It is claimed this 
rendered the petition defective and open to attack by 
demurrer. The demurrer was general, and the question 
of the defect, if any, in the pleading could not be raised 
by general demurrer. (Sanborn v. Hale, 12 Neb., 318.) 

One of the questions discussed is in regard to the power 
or authority of the district officers to issue the paper of 
the district, or orders payable two and three years after 
date. It has been held by this court that an examination 
of the course of legislation on the subject of schools and 
school districts, their officers or governing bodies, war- 
ranted the conclusion that any indebtedness incurred for 
the purposes it is alleged the district here sued became 
indebted cannot be evidenced by instruments such as are 
in suit, and, if issued, they are incapable of enforcement. 
(School District v. Stough, 4 Neb., 357.) “If evidences of 
indebtedness of the nature of that sought to be enforced 
in this action are to be held valid and binding, it will ren- 
der wholly inoperative and useless the provisions of the 
statute regulating and restricting the issuance of bonds 
by school districts.” (State v. Sabin, 39 Neb., 570.) 
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It is urged that the decisions in the cases just cited 
were in respect to school districts wherein the boards con- 
sisted of a director, moderator, and treasurer; that the 
one against which this action was instituted is what is 
generally termed a “city district,” and governed by a 
board of education, and that it was erected under provi- 
sions of law differing from those enacted for the guidance 
and control of such districts as were involved in the con- 
troversies settled in the cases to which we have referred, 
and that its board, or officers, possessed larger or greater 
power and authority in the particulars herein mooted. 
A consideration of the statutory provisions in force as to 
the school districts of which McCook was one at the time 
the order in question was given or issued, satisfies us 
that the rule announced in School District v. Stough, supra, 
and’State v. Sabin, supra, is equally forcible and pertinent 
in this case. It is true some of the details of the business 
of the district are, in a city district, committed to the care 
of the board of education which in others are to be first 
submitted to the approval of the voters; but the borrow- 
ing of money for building schoolhouses and buying fur- 
niture for them was to be accomplished in the same man- 
ner, by the issuance of bonds, under practically the same 
restrictions and provisions, and we can see and have been 
furnished with no valid and sufficient reason for holding 
that the one set of districts could issue evidences of in- 
debtedness such as we now have under consideration, and 
thus evade or avoid the necessity of obtaining the money 
by the issuance of bonds as provided by law, while an- 
other class of districts could not do so. The intention of 
the legislature, we think, appears with equal clearness 
as to each. It was pleaded in the petition, as was here- 
inbefore set forth, that the money necessary to pay for 
the furnishing of the schoolhouse had been obtained by 
the sale of bonds by the district, voted and issued for the 
purpose, and was in the treasury; that a contract was 
entered into with plaintiff to provide the furniture, which 
plaintiff did, at the agreed prices, and that the same was 
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accepted, appropriated, and used by the defendant. The 
demurrer admitted the truth of such of the facts as were 
well pleaded, and they were sufficient to show the exist- 
ence of a claim in favor of plaintiff for the amount con- 
tracted to be paid for the furniture. ‘The contract in this 
case is one which the board of education could make. It 
is alleged that the money had been regularly raised and 
was on hand to pay the indebtedness incurred by reason 
of the coutract. That the means or instruments issued 
to evidence the indebtedness, or rather the mediums 
through which the money was to be drawn from the treas- 
ury,—for these school orders or warrants amount to noth- 
ing more (State v. Cook, 43 Neb., 318),—-were issued in such 
form as to be illegal and void, had no effect on the original 
cause of action. It retained its full force and vitality, 
and may be enforced in the present case if it was suffi- 
ciently pleaded in the petition. 

Of the law under which the district of McCook was 
acting at the times of the transactions, upon the result of 
which this action is predicated, was the following sec- 
tion: “That all accounts shall be audited by the secre- 
tary, approved by a committee, to be styled the committee 
on claims, and no expenditure greater than $200 shall 
be voted by the board except in accordance with the pro- 
visions of a written contract; nor shall any money be 
appropriated out of the school fund except on a recorded 
affirmative vote of a majority of all the members of the 
board, and said accounts and the records of said board in 
cities of the first class shall at all times be subject to the 
inspection and examination of the auditor of such city.” 
(Compiled Statutes, ch. 79, sec. 17, sub. 14.) It is urged 
that the petition was insufficient, in that it did not contain 
an allegation that the account or claim for the amount of 
the purchase price of the furniture had been presented to 
or audited by the secretary of the school board and ap- 
proved by the committee on claims, as provided in the sec- 
tion of the law which we have just quoted. The law does 
not cast upon the claimant, as a duty, the presentation of 
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his account against the school district to its auditing offi- 
cer or committee as a condition precedent to the com- 
mencement of an action thereon. The requirements of the 
. atute in regard to the auditing of claims apply only as 
between the school district and the designated officials, 
and refer only to the duties of the latter. They in no man- 
ner or degree affect or bear upon the rights of the claim- 
ant, and hence it is not, and was not, necessary in the case 
at bar to plead that the claim had been presented prior to 
the institution of the action. (Dement v. De Kalb County, 25 
8. E. Rep. [Ga.], 382; Gillett v. Lyon County, 18 Kan., 410.) 
The petition contained a sufficient statement of a cause 
of action against the district on the claim or account of 
the furniture purchased; hence the demurrer should have 
been overruled. It follows that the judgment of the dis- 
trict court must be reversed and the cause remanded. 


REVERSED AND REMANDED, 


Union Paciuric Ralnway COMPANY y. SAMUEL Mont- 
GOMBERY ET AL. 


FiItep OcToBER 21, 1896. No. 6840. 


1. Municipal Corporations: ORDINANCES: PUBLICATION: EVIDENCE. An 
ordinance of a city of the second class containing over 5,000 
and less than 10,000 inhabitants, which carries a penalty for a vlo- 
Jation of its provisions, before it becomes effective, must be pub- 
lished for at least one week in a newspaper published within such 
city, or in pamphlet form for distribution or sate. 


2. If published in a daily paper, one insertion 
is not sufficient, but it must be published in each issue thereof for 
one week. 

3. : Evmpence. Ordinances of a city of the above 


class may be proved by the certificate of the city clerk under the 
seal of the corporation. If the certificate shows that the ordi- 
nance was not published for the statutory time, it is not admissi- 
ble in evidence without further proof. 
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4. Instructions: Exceptions, An exception to instructions en masse is 
unavailing unless each paragraph thereof is erroneous. 


: ASSIGNMENTS OF Error. An assignment in a motion for a 
new trial that a group of instructions is erroneous, is insufficient, 
if one of them was properly given, 


Error from the district court of Douglas county. 
Tried below before OGDEN, J. 


W. R. Kelly, E. P. Smith, and John Schomp, for plaintiff 
in error. 


Mahoney & Sinyth, contra. 


Norval, J. 


On the 6th day of April, 1892, one Peter J. McNalley, of 
the firm of Montgomery & McNalley, dealers in pop, soa, 
and mineral water, attempted to cross, with a team and 
wagon, the tracks of the Union Pacific railway at the 
Q street crossing in South Omaha, and in doing so one of 
defendant’s engines ran into the wagon, demolishing it, 
destroying a quantity of soda water in bottles. Plaintiffs 
brought this action to recover damages thereby sustained, 
alleging that the accident was occasioned by defendant’s 
negligence. The verdict and judgment were in favor of 
plaintiffs, and the railway company has brought ne rec- 
ord here for review. 

he first error assigned consists in the admission in 
evidence of the following copy of an ordinance of the city 
of South Omaha regulating the rate of speed of railroad 
engines and trains within the corporate limits, viz.: 

“City ORDINANCE No. 87. 


“An ordinance regulating the rate of speed of locomotives 
and railroad trains within the corporate limits of the 
city of South Omaha. 

“Be it Ordained by the Mayor and Council of the City of South 
Omaha: 

“Section 1. That the speed of railroad trains and loco- 
motives running through and across the corporate limits 
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of the city of South Omaha, Nebraska, shall not exceed 
the rate of ten miles an hour. 

“Section 2. That any person or corporation who shall 
violate section one of this ordinance shall, upon convic- 
tion thereof, be fined for each offense in any sum not ex- 
ceeding one hundred dollars, and costs of suit. 

“This ordinance to go into effect and be in force on and 
after its passage, approval, and publication. 

“Approved September 4, 1888. W.S. SLOAN, 

“THOMAS HECTOR, Mayor. 

“City Clerk.” 


One of the objections to the admission of this ordinance 
in evidence, and the only one it is deemed necessary to 
consider, is that its passage and publication were not 
proved. The only proof offered to show that the ordi- 
nance was legally passed by the city council of South 
Omaha, or that it was duly published, was the following 
certificate of the city clerk: 


“I, Henry Ditzen, clerk of the city of South Omaha, 
Nebraska, do hereby certify that ordinance 87, a copy of 
which is on the reverse side hereof, was passed and ap- 
proved on the 4th day of September, 1881; that said ordi- 
nance was published in the South Omaha Daily Stockman, 
a newspaper printed and published in the city of South 
Omaha, Nebraska, on the 5th day of September, A. D. 
1888. 

“TSEAL. | Henry DITZEN, 
“City Clerk.” 


By section 51, chapter 14, article 2, of the Compiled 
Statutes, relating to cities of the second class having more 
than 5,000 and less than 10,000 inhabitants, it is provided 
that “all ordinances of a general nature shall, within one 
month after they are passed, be published in some news- 
paper published within the city, or in pamphlet form, to 
be distributed or sold as may be provided by ordinance; 
and every ordinance fixing a penalty or forfeiture for its 
violation shall, before the same takes effect, be published 
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for at least one week in the manner above prescribed.” 
Subdivision 40 of the next following section declares: 
“All ordinances of the city may be proved by the certifi- 
cate of the clerk, under the seal of the city, * * * shall 
be read and received in evidence in all courts and places 
without further proof.” The provision last quoted au- 
thorizes the fact of the passage, approval, and publication 
of the ordinance of a city of the class to which South 
Omaha then belonged to be proved or established by the 
certificate of the city clerk. That the passage and ap- 
proval of the ordinance in question was sufficiently veri- 
fied by the certificate of the city clerk given above is not 
controverted, but it is insisted that such certificate does 
not disclose that the ordinance was published for the time 
required by said section 51; and we think this contention 
is well founded. The ordinance fixes a penalty for its 
violation, and, under the provisions of said section 51, 
such an ordinance must be published at least for one week 
before it could become effective. The certificate of the 
clerk shows that it was published but once in a daily pa- 
per. The publication having been made in a daily paper, 
it should have been continued in each issue thereof for 
one week. One insertion alone did not meet the require- 
ments of the statute. (Lawson v. Gibson, 18 Neb., 137; 
Hull v. Chicago, B. & Q. R. Co., 21 Neb., 371.) Had the 
paper in question been published weekly, then one inser- 
tion therein, doubtless, would have been sufficient. (State 
w. Hardy, T Neb., 377.) 

We are asked to indulge the presumption that the Daily 
Stockman, in which the ordinance was published, was a 
weekly newspaper. This we cannot do, since its name 
implies that it was a daily and not a weekly publication. 

It is urged that the same presumption prevails in favor 
of the validity of an ordinance that there is in favor of the 
validity of a judgment or of an act of the legislature. 
Grant it. But it will not be presumed that a legislative 
enactment was duly passed or proved when the contrary 
appears. So we cannot presume that this ordinance was 


VoL. 49] SEPTEMBER TERM, 1896. 433 


Union P. R. Co. v. Montgomery. 


published in the mode provided by law, when it is mani- 
fest from the certificate of the city clerk that the opposite 
is true. 

It is insisted that there is no proof that South Omaha, 
in 1888, at the time of the passage of this ordinance, was a 
city of the second class having more than 5,000 inhabit- 
ants, and, therefore, that section 59, article 1, chapter 14, 
Compiled Statutes, and not said section 51 of article 2 of 
said chapter, governs as to the publication of said ordi- 
nance. No such proof was necessary, since we will take 
judicial notice of the fact that South Omaha at that time 
contained the requisite population to be governed by the 
provisions of said article 2. (Hornberger v. State, 47 
Neb., 40.) 

Another suggestion made is that the first section of the 
ordinance is valid for the reason one publication is suffi- 
cient as to it, since it does not impose a penalty. Doubt- 
less there are ordinances in which parts may be upheld, 
while others are rejected as invalid. But this ordinance 
does not belong to that class. The statute expressly 
requires that an ordinance which prescribes a penalty 
shall be published in a certain manner and for a specified 
period. This requirement applies to the whole of such 
an ordinance, and not merely to the penal portion. Such 
is the plain import and meaning of the statute. The ad- 
mission of the ordinance in evidence was a link in the 
chain of testimony to establish that the defendant negli- 
gently operated its engine at an unlawful rate of speed, 
and its introduction was prejudicial error, because its 
publication for the required time was not proven. 

Complaint is made in the brief of the railway company 
to the giving of the sixth instruction on the court’s own 
motion, and of the refusing of the defendant’s fifth and 
twenty-second requests to charge. The record shows 
that the company at the trial excepted to the instructions 
en masse,—those given as well as those refused,—and they 
were grouped in the assignment in the motion for a new 


trial. The exception to the instructions is insufficient to 
32 
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lay the foundation for their review. (l[cRkeady v. Rogers, 
1 Neb., 124; Strader v. White, 2 Neb., 360; Omaha Fire 
Ins. Co. v. Dierks, 48 Neb., 473; Redman v. Voss, 46 Neb., 
512.) The assignment in the motion for a new trial is 
bad, inasmuch as there was no error in one or more of 
the instructions given, and at least one of the group re- 
quested was properly refused. (Diers v. Mallon, 46 Neb., 
132; Kaufmann v. Cooper, 46 Neb., 644; McCormal v. Red- 
den, 46 Neb., 777.) 

There are other errors assigned, based upon the rulings 
of the court upon the admission and exclusion of testi- 
mony, which we need not stop to consider, as they will 
not likely arise upon the next trial. For the error already 
indicated, the judgment is reversed and the cause re- 


manded. 
REVERSED AND REMANDED. 


T. T. WEITZ v. WALTER A. WooD REAPING & MOWING 
MACHINE COMPANY. 


FILED OcTOBER 21,1896. No. 6780. 


1. Review: Error FRoM Counry Court: MOoTION FoR NEw TRIAL. A 
motion for a new trial] is not necessary to obtain a review of a de- 
cision of a district court reversing a cause brought to that court 
on error from a county court. 


2. Bill of Exceptions: County JUDGE: ATTACHMENT. Prior to the 
taking effect of the act of the legislature of 1895 (Session Laws, 
ch. 72), a county judge had no authority to allow and sign a bill 
of exceptions preserving the testimony taken upon the hearing of 
a motion to dissolve an attachment. 


The clause of the act of 1895, whereby it is made to 
apply to all cases then pending, cannot be so construed as to cure 
error in a judgment rendered prior to its passage, such judgment 
being based on a consideration of a bill of exceptions unautho ized 
when the judgment was rendered. (Altschuler v. Snyder, 49 Neb., 
22, followed.) 


Error from the district court of Johnson county. 
Tried below before BusH, J. 
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J. Hall Hitchcock, for plaintiff in error. 
T. Appelget and C. Rood, contra. 


-NORVAL, J. 


This action was instituted in the county court of J Shee 
son county by the Walter A. Wood Reaping & Mowing 
Machine Company, a corporation, upon a promissory 
note executed by T. T. Weitz. At the same time a writ 
of attachment was sued out, and certain chattels of the 
defendant were attached. A motion was filed by Weitz 
to discharge the attachment upon two grounds: (1.) 
The facts stated in the attachment affidavit are in. 
sufficient to justify the issuing of the writ. (2.) The 
affidavit is untrue. This motion was heard on numerous 
affidavits filed in support thereof, and upon counter-affi- 
davits presented by the plaintiff, and was sustained on 
May 6, 1893, and the attachment discharged. There- 
upon a judgment was rendered against the defendant 
for the amount due. Plaintiff prosecuted a petition in 
error to the district court, where the action of the county 
judge in dissolving the order of attachment was reversed, 
and the attachment reinstated. The defendant has 
brought the record to this court for review. 

It is urged that the decision of the district court can- 
not be reviewed because no motion for a new trial was 
presented or filed. This objection is without merit. 
Such a motion is not necessary to obtain a review of 
the judgment of a district court affirming or reversing 
an order or judgment made by a county court or justice 
of the peace. (Newlove v. Woodward, 9 Neb., 502; Leach v. 
Sutphen, 11 Neb., 527; Claflin v. American Nat. Bank of 
Omaha, 46 Neb., 884.) 

The sufficiency of the original attachment affidavit is 
not now questioned, nor did the county court vacate the 
attachment because of any defect either in the form or 
substance of the affidavit upon which the writ was 
based. The record shows that the attachment was dis- 
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charged on the consideration of the evidence adduced. 
The action of the county court in that regard could not 
be reviewed by the district court, for the reason that 
neither at the time the motion to dissolve was sustained 
nor when the order of reversal was rendered, did the 
county court possess any power or authority to sign a 
bill of exceptions preserving the evidence submitted on 
the hearing of such a motion. (Moline, Milburn & Stod- 
dard Oo. v. Curtis, 38 Neb., 520; Real v. Honey, 39 Neb., 
516; Donaldson v. Fisher, 43 Neb., 260; Donaldson v. Ells- 
worth, 43 Neb., 262; Michigan Stove Co. v. Miller, 43 Neb., 
332; Altschuler v. Snyder, 49 Neb., 22.) 

The legislature of 1895 (Session Laws, ch. 72) confers 
authority upon county judges to settle and allow bills of 
exceptions in cases like the one before us, and the act pro- 
vides that it “shall apply to all cases now pending or 
hereafter brought;” but this act does not render the bill 
of exceptions effective in this case, since the judgment 
of reversal was rendered prior to the passage of that act. 
IRVINE, C., in discussing the question in Altschuler v. Sny- 
der, supra, uses this apposite language: “Ihe act being 
remedial in its character should receive a liberal con- 
struction; but it is impossible to construe it so liberally 
as to affect the present case. The question before the 
district court was whether the county court erred in dis- 
charging the attachment. The question before us is 
whether the district court erred in reversing the order of 
the county court. At the time the district court made 
its order there was no authority for a bill of exceptions 
in such a case; so that it unquestionably did err in refus- 
ing to quash the bill and in reversing the order of the 
county court on a consideration of an unauthorized bill. 
The judgment of the district court was erroneous when 
rendered; and it was beyond the power of the legislature 
to cure the error by subsequent enactment.” This de- 
cision is decisive of the case before us. The district 
court erred in considering the evidence submitted on the 
motion to discharge the attachment, and in reversing the 
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order of the county court sustaining the attachment. 
The judgment of the court below is reversed, and the 
cause remanded with directions to affirm the order of the 
county court. 


REVERSED AND REMANDED. 


GEORGE GRAVES V. NORFOLK NATIONAL BANK. 
FILmep OCTOBER 21,1896. No. 5941. 


1. Pleading: Answer. A general denial puts in issue all the material 
averments contained in the petition. 


% Negotiable Instruments: EvipENCE OF INDORSEMENT. Held, Upon & 
re-examination of the evidence, that it fails to support the verdict, 


REHEARING of case reported in 45 Neb., 840. 
J. F. Boyd and Allen, Reed & Ellis, for plaintiff in error. 
Powers & Hays, contra. 


Norval, J. 


By this action the Norfolk National Bank sought to 
recover of George Graves and John M. Leeper, as in- 
dorsers, the amount of a promissory note executed by 
one Ellison and payable to the firm of Graves & Leeper. 
The principal issue presented by the pleadings was 
whether George Graves indorsed the note in controversy, 
or authorized the same to be done, and this question was 
determined by the jury against him. We are convinced, 
after a careful examination of the record, briefs, and ar- 
guments, that the findings and judgment are unsupported 
by the evidence adduced on the trial. That Graves 
neither wrote his name upon the back of the note, nor 
empowered or directed any one else to do so for him, was 
established by the uncontradicted proofs. There was 
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evidence introduced on the part of the bank to show that 
the name “George Graves” was indorsed upon the instru- 
ment by John M. Leeper (after the dissolution of the firm), 
but this was done without Mr. Graves’ knowledge or con- 
sent, and not in any way connected with the business of 
the partnership or in the settlement of its affairs. Con- 
ceding that Mr. Leeper might lawfully indorse the firm 
name upon the note when he transferred it for his own 
benefit, and not on account, or in behalf, of the late firm, 
which the record discloses was done, manifestly he pos- 
sessed no implied authority to indorse the individual 
name of Mr. Graves, his former partner, so as to bind him 
thereby in his individual capacity. It is a wholesome 
rule—one often adhered to by us—that a question not 
raised or presented in the trial court will be of no avail 
on review of the record in this court; but this doctrine 
has no application to the case before us. ‘The answer 
being a general denial of each averment of the petition, 
put in issue the genuineness of the indorsement and cast 
the burden upon the plaintiff to establish the same. 
(Donovan v. Fowler, 17 Neb., 247; First Nat. Bank of Madi- 
son v. Carson, 30 Neb., 104; Monitor Plow Co. v. Born, 33 
Neb., 747; Walton Plow Co. v. Campbell, 35 Neb., 173.) 
That the note was not indorsed in the firm name, but pur- 
ports to have been indorsed by the individuals alone, 
fully appeared on the face of the petition; hence it re- 
quired no affirmative allegation in the answer to raise the 
question as to the form of the indorsement. Not only 
does the testimony show that Mr. Graves neither wrote 
his name on the back of the note, nor authorized any one 
else to do so, but the indorsement in question was never 
introduced or offered in evidence. 

It is urged that the prior course of dealing of the bank 
with the firm of Graves & Leeper was sufficient to fasten 
a liability upon Mr. Graves in this case. The facts upon 
which this contention is based are these: Some time prior 
to the purchase of the note in dispute the bank, instead 
of purchasing a note from Graves & Leeper, as inadvert- 
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ently stated in the former opinion, loaned at one time 
said firm between $2,000 and $2,500, and to secure the 
payment thereof the firm deposited with the bank numer- 
ous collateral notes, some of which were payable to 
Graves & Leeper, and others to George Graves and John 
M. Leeper. A number of said collateral notes were in- 
dorsed in the name of the firm, and others “George _ 
Graves” and “John M. Leeper,” like the note in suit. 
Whether the mode of indorsement last above stated was 
the one used upon the notes payable to the firm or on 
those alone in which the individual members were named 
as payees, the evidence is conflicting. It is undisputed, 
however, that, as to all the collateral notes indorsed in the 
manner claimed by the bank, George Graves placed his 
own name on the back of each note, and Mr. Leeper like- 
wise wrote his individual name. So no custom was es- 
tablished which authorized Mr. Leeper to write the name 
of George Graves upon the back of commercial paper, or 
which justified the bank in purchasing the note in ques- 

. tion upon the faith of the indorsement of the name of the 
defendant Graves. The verdict being unsupported by 
the evidence, the judgment is reversed and the cause re- 
manded for further proceedings. 


REVERSED AND REMANDED. 


Harrison, J., not sitting. 


JouNn Facer v. STaTp OF NBBRASKA. 
Fivep OcrosBer 21,1896. No. 8570. 


1, Criminal Law: WITNESSES: INDORSEMENT OF NAMES ON INFORMATION, 
It is within the discretion of the trial judge to permit the names 
of additional witnesses to be indorsed by the county attorney on 
the information after the filing thereof and before the trial. 
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2 


: Evipence. Evidence contradictory of the statements 
of a prosecuting witness may be met by statements in rebuttal of 
such contradictory statements even though the names of the wit- 
nesses giving the rebutting testimony may have never been in- 
dorsed on the information. 


: DEGREE OF OFFENSE: INSTRUCTION. When the evidence eD- 
tirely fails to show an offense of a less degree than that charged 
in the information it is not prejudicial error to omit to give an in- 
struction defining an‘offense of such less degree. 


4. Information: INDORSEMENT OF CRIME CHARGED: REVIEW. It will not 
be presumed that the indorsement of the words “rape and incest” 
in connection with the word “information,” was prejudicial to the 
accused when such words aptly summarized the facts stated within 
the information and the attention of the trial court ned been in 
no way directed to the words complained of. 


Error to the district court for Lancaster county. 
Tried below before HoumgEs, J. 


William Leese, for plaintiff in error. 


A. S. Churchill, Attorney General, and George A. Day, 
Deputy Attorney General, for the state. 


Ryan, C. 


On June 29, 1895, there was duly filed in the district 
court of Lancaster county an information wherein the 
plaintiff in error in this court was charged with ravishing 
and carnally knowing Hattie Fager on the 15th day of 
March, 1895, she then and there being his daughter, as he 
well knew. <A plea of not guilty was entered to this in- 
formation, and upon a trial of the issues thus presented 
the accused was found guilty of the crime charged in the 
information. In accordance with the express provisions 
of the statute in such cases he was sentenced to be im- 
prisoned in the penitentiary for the remainder of his life. 
The first point urged in the brief of the plaintiff in error 
was that the verdict was not sustained by sufficient evi- 
dence. In view of the severity of the punishment fixed 
by the statute in this class of cases a very careful consid- 
eration of the evidence has been made, with .the result 
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that this contention cannot be sustained. It would sub- 
serve no useful purpose to review the disgusting, details 
of his crime, and they shall therefore remain unstated. 

It is argued that the victim made no resistance or outcry 
and that, therefore, there was no rape by violence or put- 
ting in fear. This conclusion would be justified by the 
consideration of the evidence of some of the witnesses 
alone, but it would necessitate the exclusion of the testi- 
mony of Hattie herself, for she testified both to resistance 
and to an outcry. She also testified that immediately 
after the commission of the offense she informed her 
mother and her brother of the facts, and the further con- 
tention that she did not do this cannot be accepted as in- 
contestably established by the proofs. 

Complaint is made that the district court permitted the 
names of three witnesses to be indorsed on the informa- 
tion before the trial of this case began. The record sim- 
ply recites the following proceedings, to-wit: “Now on 
this day came the county attorney on behalf of the state 
of Nebraska and asks, and is by the court granted, leave 
to indorse on the information the names of Frank Leigh- 
ton, Fred Miller, and Henry Miller, and C. I. Woodward 
as witnesses on behalf of the state of Nebraska.” It hag 
been held by this court that it is within the discretion of 
the trial court to permit the names of additional wit- 
nesses to be indorsed by the county attorney on the infor- 
mation after the filing thereof and before the trial. 
(Rauschkolb v. State, 46 Neb., 658.) In view of the fact 
that no prejudice was shown affirmatively to have re- 
sulted from the indorsement complained of, we cannot 
presume error in the ruling of the trial court as to this 
matter. 

Complaint is made in argument that F. W. Collins and 
W. H. Woodward were called and examined as witnesses, 
though their names had never been indorsed on the infor- 
mation. On the trial in the district court the mother of 
Hattie Fager, on behalf of the accused, testified that 
Hattie had not complained of the act of her father very 
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soon after the commission of the alleged crime. This 
was in direct contradiction of the testimony of Hattie, 
and, as was shown by the two witnesses last above 
named, was equally contradictory of statements made 
to them by Mrs. Fager about the time the prosecu- 
tion was begun. In State v. Huchins, 23 Neb., 309, it was 
said by this court that the reason of the rule permitting 
testimony to rebut that to establish the good character of 
a person accused was that such rebutting testimony was 
collateral to the main issue and was an issue raised by 
the accused. The reason of this rule equally justified the 
ruling of the trial court with respect to the matter under 
consideration and, therefore, the claim of prejudicial 
error thereon founded is without merit. There is found 
in the instructions given no ground for the complaint 
made by the counsel for the accused; indeed, there was 
no attempt to point out any such errors except such as we 
shall now consider. 

It is argued that the court should have instructed the 
jury in such a manner that the accused might have been 
found guilty of an assault with intent to commit a rape. 
There was no evidence to justify the giving of an instruc. 
tion of the nature suggested. The accused was either 
guilty of the crime charged or he was innocent of any 
offense whatever under any theory deducible from the 
proofs, and the instructions suggested could have sub- 
served no purpose except to suggest a compromise ver- 
dict—an alternative which juries are, perhaps, suffi- 
ciently prone to adopt without suggestion. 

It is urged that the accused was prejudiced by the loss 
of the original instructions. This, we take it from the 
brief on behalf of the plaintiff in error, was because his 
counsel was not able to make the above point in his mo- 
tion for a new trial and his argument thereon. As we 
have already determined that there was no error in fail- 
ing to give an instruction defining an assault with intent 
to commit rape we cannot consistently assume that by 
the argument of the counsel for the plaintiff in error the 
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trial court would have been brought to adopt a conclu- 
sion differing from our own. The record shows that a 
true copy was substituted, and of this fact no question 
has been made either in this court or in the district court; 
hence it does not appear how the plaintiff could have 
sustained prejudice from the misplacement of the instruc. 
tions now complained of. 

In the argument there were complaints as to the re- 
fusal to give certain instructions, but as these were as 
fully embodied in the instructions given by the court 
upon its own motion as the evidence would justify, there 
was no error in refusing to give the instructions re- 
quested. 

It is finally complained that there was error in the fact 
that on the information there was an indorsement of the 
words “rape and incest,” as defining the nature of the of- 
fense charged within. No objection was made to this 
indorsement in the district court, where, without ques- 
tion, due redress would have been afforded upon proper 
suggestion. As an indorsement epitomizing the contents 
of the information, however, it was not inapt, and as no 
complaint was made in the district court, none can be 
considered in this court. The judgment of the district 


court is 
AFFIRMED. 


FRANK M. Dorsby, APPELLER, V. MARTHA CONRAD BT AL, 
APPELLANTS. 


FILED OcTOBER 21, 1886. No. 6607. 


1. Deeds: FOREIGN ACKNOWLEDGMENT: EvipEncr., A deed for lands sit- 
uate in this state, executed in the state of Iowa, and there ac- 
knowledged before a notary public who attached his official seal 
to the certificate of acknowledgment, is presumed to have been 
acknowledged in conformity with the laws of that state; and such 
deed is entitled to record and to be read in evidence without other 
proof of its execution. 
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2, : Execurion. Conveyances of real estate executed within this 
state, conveying real estate situate within this state, are required 
to be witnessed. (Compiled Statutes, sec. 1, ch. 73.) 

3. : FOREIGN ACKNOWLEDGMENT. A deed of land situate in this 


state, executed in the state of Iowa and acknowledged there be~- 
fore a notary public who attached his official seal to the ceriifi- 
eate of acknowledgment, is presumed to have been executed in 
accordance with the laws of the state of Iowa; and though not 
witnessed, is entitled to be recorded and read in evidence in this 
state without further proof that the grantors th rein actually exe- 
cuted and delivered the deed. 


4, Alteration of Instruments: Tome. Where a written instrument 
shows upon its face a material and obvious alteration, the pre- 
sumption of law is that such alteration was made before the in- 
strument was finally executed and delivered. 


6. : Evipence. Such an instrument may go in evidence 
in the first instance, leaving the parties to such explanation of the 
alteration as they may choose to offer. 

6 . Whether an alteration or erasure appearing 


in a written instrument is a material one, is a question of law for 
the court; but when, by whom, and with what motive, such altera- 
tion was made, is a question of fact for the jury or trial court, to 
be determined like any other question of fact, 


7. Limitation of Actions: ACTIONS TO REDEEM LAND: MORTGAGES. An 
action by an owner of the fee to redeem his land from a mortgage 
thereof which has been foreclosed, and to which foreclosure pro- 
ceeding he was not a party, or, if a party, not served with process, 
may be brought at any time within ten years after his cause of ac- 
tion accrued. 


8. : : . Such an action to redeem is barred in the 
same time in which the statute would bar the right to foreclose 
the mortgage. 


9. Alteration of Instruments: EvIDENcE. Johnson v. First Nat. Bank 
of Plum Creek, 28 Neb., 792, and Courcamp v. Weber, 39 Neb., 633, 
overruled. 


10. : Bank of Cass County v. Morrison, 17 Neb., 341, and 
Goodin v. Plugge, 47 Neb., 284, reaffirmed. 


APPEAL from the district court of Dixon county, 
Heard below before Norris, J. 


The facts are stated by the commissioner. 
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W. FE. Gantt, for appellants: 


Where alterations are apparent upon the face of an 
instrument, one offering it in evidence must show that 
the changes were made at the time the instrument was 
executed. (1 Devlin, Deeds, sec. 463; 1 Greenleaf, Evi- 
dence [14th ed.], sec. 564; Hstate of Nagle, 134 Pa. St., 31; 
Harris v. Bank of Jacksonville, 22 Fla., 501; Warder v. Will- 
yard, 46 Minn., 581; Slater v. Moore, 86 Va., 26; Simpson v. 
Stackhouse, 49 Am. Dec. [Pa.], 554; Bank of Cass County ». 
Morrison, 17 Neb., 341; Neil v. Case, 25 Kan., 510; Para- 
more v. Lindsey, 63 Mo., 67; Corcoran v. Doll, 32 Cal., 89; 
Johnson v, First Nat. Bank of Plum Creck, 28 Neb., 792.) 

The acknowledgment does not comply with the law 
and renders the deed inadmissible. (Martindale, Con- 
veyances [2d ed.], sec. 253, and cases cited in note.) 

The record of a deed not properly acknowledged is a 
nullity and furnishes no notice to a subsequent pur- 
chaser. (Hrwin v. Welch, 10 Neb., 479.) 

The deed was inadmissible without proof that the laws 
of the state where it was executed did not require it to be 
witnessed. (Green v. Gross, 12 Neb., 117; Evans v. Cleary, 
17 Atl. Rep. [Pa.], 440.) 

Redemption under a mortgage is cut off at the expira- 
tion of the time the right to foreclose is barred. (Parker 
v. Kuhn, 21 Neb., 413; McKesson v. Hawley, 22 Neb., 692; 
2 Jones, Mortgages, sec. 1146; Tastal v. Hall, 3 Cal., 265; 
Espiosa v. Gregory, 40 Cal., 58; Cunningham v. Hawkins, 24 
Cal., 403; Green v. Turner, 38 Ja., 112; Sinith v. Foster, 44 
Ta., 443; Fisk v. Stewart, 4 N. W. Rep. [Minn.], 611; Jelli- 
son v. Halloran, 46 N. W. Rep. [Minn.], 332; King v. 
Meighen, 20 Minn., 264; Fletcher v. Dougherty, 13 Neb., 
224; First Nat. Bank of Sturgis v. Peck, 8 Kan., 660; Laus- 
man v. Drahos, 8 Neb., 457; Meier v. Meier, 16 S. W. Rep. 
[Mo.], 223.) 


Wigton & Whitham and B. W. Wood, contra. 


Neither plaintiff nor his grantor having been made a 
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party to the suit, the foreclosure proceedings have not 
taken from them the legal title and right to redeem the 
premises. (Dodge v. Omaha & S. W. R. Co., 20 Neb., 276; 
Merriman v. Hyde, 9 Neb., 113; Hawes, Parties to Actions, 
sec. 27.) 

The acknowledgment was sufficient. (Williams v. Frost, 
6 N. W. Rep. [Minn.}, 795; Burbank v. Ellis, 7 Neb., 
157; Perkins v. Strong, 22 Neb., 725; Lewis v. Hinman, 18 
Atl. Rep. [Conn.], 147; Green v. Gross, 12 Neb., 124; Hoad- 
ley v. Stephens, 4 Neb., 435; 1 Devlin, Deeds, secs. 681, 686.) 

The deed was properly admitted in evidence. There 
is nothing suspicious in the alteration. No purpose to 
defraud can be inferred. Without the acknowledg- 
ment, the presumption is that the alterations were made 
before execution. (Pereaw v. Frederick, 17 Neb., 118; 
Heeter v. Glasgow, 79 Pa. St., 79; Bank of Cass County v. 
Morrison, 17 Neb., 341; Little v. Herndon, 10 Wall. [U. 8.], 
31; Neil v. Case, 25 Kan., 510; Paramore v. Lindsey, 63 Mo., 
66.) 

Only deeds in this state are required to be witnessed. 
(Compiled Statutes, ch. 73, sec. 1; Green v. Gross, 12 Neb., 
117.) 

The statute of limitations had not run against plain- 
tiff’s right to redeem. (Parker v. Kuhn, 21 Neb., 418; 
Renard v. Brown, 7 Neb., 449; McKeighan v. Hopkins, 19 
Neb., 33; McKeeson v. Hawley, 22 Neb., 696; Lowenstein v. 
Phelan, 17 Neb., 429; Wilson v. Richards, 1 Neb., 342.) 


RaGan, C. 


February 14, 1877, James Chamberlain owned a quar- 
ter section of land in Dixon county and on said date 
mortgaged it to the New England Mortgage Security 
Company to secure a note due February 14, 1882, with in- 
terest thereon, payable annually. The note and mortgage 
provided that if Chamberlain made default for a, certain 
number of days in the payment of any installment of an- 
nual interest when due the holder of the mortgage debt 
might declare the entire mortgage debt due, and upon 
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such default and the exercise of such election that said 
mortgage debt should then become due. Chamberlain 
and wife, in November, 1878, executed and delivered to 
one Parke a power of attorney and authorized him to sell 
and convey the real estate which had been mortgaged to 
the New England Mortgage Security Company, and on 
November 22, 1878, Parke, the attorney in fact, executed 
and delivered a deed of the premises mortgaged by Chain- 
berlain to Viola Wigton. Default having been made 
in the payment of the interest which matured on the 
mortgage in October, 1878, the mortgage company on 
December 9, 1878, brought suit to foreclose the mortgage 
and according to the provisions thereof declared the en- 
tire mortgage debt due. Chamberlain and wife were 
made defendants to this action, but Viola Wigton, the 
owner in fee of the equity of redemption, was not made 
a party to the suit. At the time the mortgage company 
filed its petition to foreclose its mortgage the deed of 
Viola Wigton had not been filed for record, but was so 
filed March 4, 1879. The foreclosure proceeding was 
prosecuted to decree, the lands were appraised, adver- 
tised, and sold and purchased by the mortgage company. 
The appellant, Martha Conrad, claims title to the land 
through a chain of conveyances from the mortgage com- 
pany, the purchaser at the foreclosure sale. The appel- 
lee, Dorsey, claims title to the land through a chain of 
conveyances from Viola Wigton. Dorsey brought this 
action to redeem the rea] estate from the mortgage made 
by Chamberlain to the New England Mortgage Security 
Company. He had a decree as prayed in his petition and 
Martha Conrad and others have appealed. 

1. One link in Dorsey’s chain of title is the deed to 
Viola Wigton from the mortgagors, Chamberlain and 
wife, made by Charles L. Parke, their said attorney in 
fact. This deed was executed by the attorney in fact 
in the state of Iowa and there acknowledged before a 
notary public, who attached his official seal to his cer- 
tificate of acknowledgment... The deed recited: “Know 
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all men by these presents, that James Chamberlain and 
Julia Chamberlain, husband and wife, by Charles L. 
Parke, their attorney in fact, all of Dixon county, and 
state of Nebraska, in consideration,” etc., “do hereby 
sell and convey unto Viola Wigton, and to her heirs and 
assigns, the following described real estate, situate in the 
county of Dixon and state of Nebraska, to-wit,” etc. The 
deed was signed “James Chamberlain, Julia Chamber- 
lain, by Charles L. Parke, attorney in fact.” The ac- 
knowledgment was in words and figures as follows: 


“STATE OF Iowa, 

Iowa COUNTY. \ ss, 

“On this 22d day of November, 1878, before me, Ira 8. 
Richards, a notary public in and for said county, person- 
ally came Charles L. Parke, attorney in fact for James 
Chamberlain and Julia, husband and wife, to me person- 
ally known to be the identical person who signed the 
above deed as grantor, and acknowledged the same to be 
his voluntary act and deed. 

“Witness my hand and seal notarial the date last 
above written. Ira S. RICHARDS, 

“Notary Public, Ia. Co., Ia.” 


The original power of attorney from Chamberlain and 
wife to Parke was read in evidence, but there was no tes- 
timony, other than that afforded by the deed and its ac- 
knowledgment, offered on the trial, that Parker, the at- 
torney in fact, executed the deed. 

It is now insisted that the acknowledgment to the 
deed is so defective as not to entitle the deed to be re- 
corded,—not to entitle it to be read in evidence,—without 
parol proof that Chamberlain and wife through their at- 
torney in fact, Parke, actually executed the deed, and 
that as there is no such testimony in the record the decree 
cannot stand. It is argued that the acknowledgment 
is simply the personal acknowledgment of Charles L. 
Parke; that it should have read “personally appeared 
James Chamberlain and Julia Chamberlain, his wife, by 
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their attorney in fact, Charles L. Parke;” that he should 
have acknowledged he executed the same as the act 
and deed of James Chamberlain and wife therein de- 
scribed. This acknowledgment was taken on the 22d 
day of November, 1878, as already stated, by a notary 
public in the state of Iowa, and he attached his official 
seal to his certificate to the deed. At that time the stat- 
utes of this state on the subject of conveyances of real 
estate provided that if acknowledged or proved in any 
other state or territory or district of the United States it 
must be done according to the laws of such state, terri- 
tory, or district, and must be acknowledged or proved 
before an officer authorized to do so by the laws of such 
state, territory, or district, or before a commissioner ap- 
pointed by the governor of this state for that purpose. 
In all cases provided for in section 4 of this chapter, if 
such acknowledgment or proof is taken before a com- 
missioner appointed by the governor of this state for that 
purpose, a notary public, or other officer using an official 
seal, the instrument thus acknowledged or proved shall 
be entitled to be recorded without further authentication. 
(General Statutes, 1873, ch. 61, secs. 4, 5.) These pro- 
visions of the statute were construed by this court in 
Hoadley v. Stephens, 4 Neb., 431, and it was there held: 
“Where a deed is executed and acknowledged in another 
state before a commissioner of deeds of this state, a 
notary public, or other officer using an official seal, the 
law presumes a compliance with the law of the place of 
execution and no further authentication is necessary;” 
and in Green v. Gross, 12 Neb., 117, the statute quoted 
above was again construed and the court held: “When a 
deed is made in another state, the certificate of acknowl- 
edgment of a notary public thereto, duly attested by his 
official seal, entitles such deed to be recorded without 
further authentication.” To the same effect see Calley 
v. Galley, 14 Neb., 174. The deed in question being for 
lands situate within this state, and having been executed 
in the state of Iowa, was by the statute quoted above re- 
33 
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quired to be executed in conformity to the laws of the 
state of Iowa, and since it was acknowledged by an officer 
using an official seal and attested by his seal, the pre- 
sumption is that the acknowledgment is in conformity 
to the law of the state of Iowa, and there is no proof in 
the record to the contrary. The deed was therefore en- 
titled to be recorded and was competent evidence, and 
the court did not err in so considering it. 

2. The deed of the attorney in fact to’ Viola Wigton as 
first drawn described the land as being in section twenty- 
one (21), township thirty-one (81), and range three (8). A 
pen was subsequently drawn through the word “three” 
and the word “four” substituted therefor. The evidence 
does not show when or by whom this erasure or altera- 
tion was made; and a second argument of the appellants 
is that the presumption of law is that the erasure or al- 
teration was made after the execution and delivery of the 
deed and that therefore the district court had no right to 
consider this deed as evidence. The question presented 
is this: An instrument in writing bearing on its face a 
material and obvious erasure, alteration, or interlineation 
is offered in evidence; if otherwise competent, does such 
alteration or erasure render it incompetent evidence until 
explained? The solution of this question must depend 
upon the answer to be given another, namely, where a 
written instrument shows upon its face a material and 
obvious alteration or erasure, does the law presume such 
alteration was made before or after the final execution 
and delivery of the instrument? If the presumption is 
that the alteration or erasure was made after the ex2cu- 
tion and delivery of the instrument, then it cannot go in 
evidence until such alteration or erasure be explain<d. 
On the other hand, if the presumption of law be that such 
alteration or erasure was made before the final execution. 
and delivery of the instrument, then it may be admitted 
in evidence in the first instance. Unfortunately there is 
a hopeless conflict among the authorities on this ques- 
tion. We are not able to say on which side is the weight 
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of authority and shall not attempt a review of the au- 
thorities on either side. The common-law rule seems to 
have been that if a material and obvious alteration ap- 
peared in an instrument it would nevertheless, in the ab- 
sence of evidence on the subject, be presumed to have 
been made before the instrument was finally executed 
and delivered. This rule was founded upon the doctrine 
that the law would never presume fraud or wrong in any 
person; or, to express it in the language of Lord Camp- 
bell, C. J., in Doe v. Catomore, 16 Ad. & El. [Eng.], 745, 
“A deed cannot be altered after.it is executed without 
fraud or wrong, and the presumption is against fraud or 
wrong.” 

Gooch v. Bryant, 18 Me., 386, was an action on a note 
which showed upon its face a material and obvious al- 
teration, but when or-by whom made was not disclosed 
by the evidence. The trial judge ruled that the pre- 
sumption was that the alteration was made before the 
execution and delivery of the note. Exception was taken 
to this ruling and the supreme court of Maine, speaking 
to the point, said: “There was no other evidence of the 
alteration of the note than what arose from inspection, 
from which it appeared that one of the figures in tlie date 
had been altered. Of the fact there could be no doubt; 
but the more important inquiry was when it was done. 
If altered after the signing and delivery it would vitiate 
the note; if before, it would not. As to the time, no evi- 
dence was offered by either party. The alteration was 
notin itself proof that it was done after the signature. 
It might have been made before. If the alteration was 
prima facie evidence that it was done after, it must be 
upon the ground that such is the presumption of law. 
But we do not so understand it. It would be a harsh 
construction, exposing the holder of a note, the date of 
which had been so altered as to accelerate payment or to 
increase the amount of interest, to a conviction of for- 
gery, unless he could prove that it was done before the 
signature. It would be to establish guilt by a rule of law 
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when there would be at least an equal probability of in- 
nocence. .But such cannot be the law. It is a question 
of evidence to be submitted to the jury, as was done in 
the case before us.” To the same effect see Beaman v. 
Russell, 20 Vt., 205. 

Paramore v. Lindsey, 63 Mo., 68, was a suit upon a prom- 
issory note by an indorsee. The defense was that the 
note was altered after it was signed and delivered. The 
alleged alteration consisted in the erasure in the printed 
form of the words “ after maturity.” The effect of this 
was to make the note draw interest from date. The trial 
court instructed the jury that the presumption of law 
was that the erasure or alteration appearing on the face 
of the note was made either prior to or at the time of the 
execution and delivery of the note; and this instruction 
on exception was sustained by the supreme court. 

In Little v. Herndon, T7 U. &., 26, the court said: “A 
minor objection below was to the admission of one of the 
patents on the ground of an erasure. The court left the 
question to the jury, which was quite as favorable a rul- 
ing as the defendant could ask. In the absence of any 
proof on the subject the presumption is that the correc- 
tion was made before the execution of the deed. * * * 
A deed cannot be altered after it is executed without a 
fraud or wrong; and the presumption is against fraud or 
wrong.” 

In Bank of Cass County v. Morrison, 17 Neb., 341, it was 
held: ‘Where a material alteration is apparent on the 
face of a written instrument offered in evidence, the ques- 
tion as to whether such alteration was made before or 
after the execution and delivery of such instrument is, 
in the last instance, one for the jury or trial court. It is 
like any other fact in the case, to be settled by the trier or 
triers of facts. Generally in such case the instrument 
may be given in evidence, and may go to the jury or trier 
of fact, leaving the parties to such explanatory evidence 
of the alteration as they may choose to offer.” This case 
was followed in Goodin v. Plugge, 47 Neb., 284. These 
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last two cases we think correctly state the rule, that in 
the absence of all evidence on the subject the presump- 
tion is that a material and obvious alteration appearing 
upon the face of a written instrument was made before 
such instrument was finally executed and delivered and 
that such instrument, if otherwise competent, may, with- 
out a prior explanation, be given in evidence. But in 
Johnson v. First Nat. Bank of Plum Creek, 28 Neb., 792, it 
was held in effect that the presumption of law was that a 
material alteration appearing upon the face of an instru- 
ment offered in evidence was made after the execution 
and delivery of such instrument, and this case was fol- 
lowed in Courcamp v. Weber, 39 Neb., 538. 

A re-examination of the question leads us to the con- 
clusion that the decision in Johnson v. First Nat. Bank, 
supra, is erroneous, and it is therefore overruled; and so 
much of the case of Courcamp v. Weber, supra, as follows 
Johnson v. First Nat. Bank is also overruled, and we ac- 
cordingly hold that where a written instrument shows 
upon its face a material and obvious alteration, the pre- 
sumption of law is that such alteration was made be- 
fore the instrument was finally executed and delivered; 
and such instrument is not rendered incompetent evi- 
dence solely because such alteration appears therein. 
(See Stough v. Ogden, 49 Neb., 291.) The question is a 
vexed and difficult one, and perhaps as many authorities, 
and of as great respectability, may be cited on one side 
thereof as upon the other; but the principle is elementary 
that the presumption of law is always in favor of honesty 
and upright conduct, and upon this principle we rest the 
decision of the point as we have made it and overrule 
Johnson v. First Nat. Bank and Courcamp v. Weber, supra, 
sincerely believing in the correctness of the conclusion 
reached and assured at least that we are now consistent. 
The district court, then, did not err in considering and 
weighing as evidence the deed from the attorney in fact 
to Viola Wigton. But again, we cannot say that the 
court was wrong in concluding from the evidence before 
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it that the erasure was made before the delivery of the 
deed. The only evidence introduced by the appellants 
on the subject was that of a so-called expert who testified 
that in his opinion the alteration or erasure was in a dif- 
ferent handwriting from that of the deed; that it had 
been made with different ink from that in which the deed 
was written and been made within two or three years im- 
mediately preceding the trial, which was in October, 
1892. On the other hand was the presumption of law 
that the erasure or alteration was made before the deed 
was delivered; and it was also shown that the land was 
described in the deed as being in range four (4) at the 
time the deed was recorded, in March, 1879,—about four 
months after its execution, and about thirteen years prior 
to the date of the trial. 

3. Another link in the appellee’s chain of title was a 
deed from Viola Wigton and husband to one Burton. 
This deed was not witnessed, and no evidence other than 
that afforded by the deed itself was offered to show that 
Wigton and wife in fact executed it. A third contention’ 
of appellants is that the decree lacks evidence to support 
it, as the court had no right to consider the deed as evi- 
dence. The deed in question was executed in the state of 
Iowa, February 28, 1879, acknowledged before a notary 
public in that state, who attached his seal of office to his 
certificate of acknowledgment. Deeds which are exe- 
cuted in this state conveying lands situate in this state 
are by the law required to be witnessed. (See Compiled. 
Statutes, ch. 73, sec. 1.) When this deed was executed 
sections 4 and 5 of chapter 61, General Statutes, quoted 
above, were in force. Construing these statutes in Green 
v. Gross, 12 Neb., 117, this court held: “When a deed is 
made in another state the certificate of acknowledgment 
of a notary public thereto, duly attested by his official 
seal, entitles such deed to be recorded without further 
authentication.” (Hoadley v. Stephens, 4 Neb., 481; Gal- 
Icy v. Galley, 14 Neb., 174.) The deed having been exe- 
cuted in another state for lands situate in this state, and 
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having been acknowledged before an officer using an 
official seal, was entitled to record and to be read in 
evidence without parol proof that it was executed by 
Wigton and wife. Under the statute then in force it was 
required to be executed in conformity with the laws of the 
state of Iowa, and the acknowledgment is prima facie 
evidence at least that it was so executed. 

4. The mortgage made by Chamberlain and wife to the 
Mortgage Security Company matured by its terms Feb- 
ruary 14, 1882, but by reason of Chamberlain’s default in 
paying his interest was, in accordance with the provis- 
ions of the mortgage, declared to be and became due De- 
cember 9, 1878, and suit was brought to foreclose it on 
said last date. The sale had under the decree was con- 
firmed December 16, 1879. The present suit was brought 
November 8, 1888. <A final contention of the appellants 
is that as more than four years intervened between the 
date the appellee’s cause of action accrued and the bring- 
ing of this suit, it is barred by the statute of limitations. 
To sustain this contention we are cited to Parker v. Kuhn, 
21 Neb., 418, where it was held that “an action by a 
jvnior incumbrancer to redeem land sold at execution or 
judicial sale, being an action for relief other than those 
specifically mentioned, must be brought within four 
years after the cause of action shall have accrued.” But 
this case is not in point here. The appellee is not a 
junior incumbrancer. He is the owner of the fee. An 
action by an owner of the fee of real estate to redeem 
his land from a mortgage thereon which has been fore- 
closed, and to which foreclosure proceeding such owner 
was not a party or, if a party, not served with process, 
may be brought at any time within ten ycars after his 
cause of action accrues. (Code of Civil Procedure, sec. 6; 
MeNesson v. Hailey, 22 Neb., 692.) 

But the serious question here is, when did appellants’ 
cause of action accrue? Did it arise when the mortgage 
debt matured or was declared due, or did it arise at the 
date of tle confirmation of the sale had in pursuance of 
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the foreclosure proceedings when the relation of mort- 
gagee and mortgagor ceased? It was not expressly de- 
cided, but intimated, in McKesson v. Harley, 22 Neb., 692, 
that the owner’s right to redeem from the mortgage ac- 
crued on the latter’s maturity. In Wilson v. Richards, 1 
Neb., 342, it was held: “As against the right to redeem 
a conveyance absolute in its terms, but in fact a mortgage 
upon unoccupied land, the statute of limitations does not 
begin to run until tender of the money secured by the 
mortgage and refusal to re-convey.” In King v. Meighen, 
20 Minn., 264, it was held that until the right to forecloe 
expires the right to redeem exists. In Abbe v. Goodwin, 
7 Conn., 377, and in Moore v. Cord, 14 Wis., 231, it was 
held that a mortgagor could not redeem until the mort- 
gage debt had matured. In Smith.v. Foster, 44 la., 442, 
it was held that “an action to redeem from a mortgage 
is barred in the same time in which the statute would bar 
the right to recover the mortgage debt by an action at 
law.” (Morrow v. Jones, 41 Neb., 867; Cranford v. Taylor, 
42 Ia., 260.) We conclude, therefore, that the appellee’s 
cause of action arose when the mortgage matured,—in 
this case when it was declared due by the mortgagee, De- 
cember 9, 1878,—and as ten years had not elapsed be- 
tween that date and the bringing of this suit, the appel- 
lee’s cause of action was not barred when brought. The 
judgment of the district court is 

37 AFFIRMED. 


OMAHA & REPUBLICAN VALLEY RAILWAY COMPANY V. 
G. M. WRIGHT ET AL. 


FILED OCTOBER 21,1896. No. 6480. 


L Negligence: PLEADING: EVIDENCE. A general allegation of negli- 
gence is good as against a demurrer, and under such an allegation 
evidence of any fact which contributed to the injury sued for is 
competent and relevant. 


2. Where a pleader relies upon one or mor2 
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specific acts or omissions as negligence, then evidence of any act 
or omission not within some of such specifications is irrelevant. 


The first and second points of the syllabus of 
Omaha & R. VY. R. Co. v. Wright, 47 Neb., 886, disapproved. 


REHEARING of case reported in 47 Neb., 886. 


J. M. Thurston, W. R. Kelly, and E. P. Smith, for plaintiff 
in error. 


R. S. Norval, contra. 


RaGan, C. 


This is a rehearing of Omaha € R. V. R. Co. v. Wright, 
reported in 47 Neb., 886, where will be found a sufficient 
statement of the facts. Wright and others alleged in 
their petition: The railway company, “by its agents and 
employes, while running at a high rate of speed, care- 
lessly and negligently, without using due caution, ran the 
engine and train of cars connected therewith and at- 
tached thereto over and upon the cattle of these plaint- 
iffs.’ “That the said defendant, carelessly and negli- 
gently, by its employes and servants, in operating said 
train ran their said engine and train in, over, and upon 
said plaintiffs’ stock, when by exercising proper care and 
skill in the management and handling of its engine and 
train it could have stopped said train long before striking 
said plaintiffs’ stock.” On the trial of the case in the 
district court the evidence tended to show that the engi- 
neer in charge of the train, by the exercise of due care, 
could have seen the cattle of Wright and others in time 
to have stopped the train and avoided injuring them; and 
the court submitted to the jury the question of the defend- 
ant’s liability under instructions that if the engineer saw 
. the cattle, or by the exercise of due care could have seen 
them in time to have stopped the train and ayoided the 
accident, the company was liable for his not so doing. 

On the former hearing we held that the instructions 
were correct as abstract statements of law, but reached 
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the conclusion that the instructions submitted to the jury 
an issue not made by the pleadings, and for that reason 
were of opinion that the judgment of the district court 
should be reversed. A re-examination of the question, 
however, has led us to a different conclusion. The rule, 
we think, is this: That a general allegation of negligence 
is good against a demurrer; and under such an allegation 
evidence of any fact which contributed to the injury sued 
for is competent and relevant; but where a pleader relies 
" upon one or more specific acts or omissions as negligence, 
then evidence of any act or omission not within some of 
such specifications is irrelevant. (Grinde v. Minneapolis & 
St. P. R. Co., 42T7a., 376; Garner v. Hannibal & St. J. BR. Co., 
34 Mo., 285; Schneider v. Missouri P. R. Co., T5 Mo., 295; 
Mack v. St. Louis, K. CC. d&d N. Ie. Co., 77 Mo., 232; Black, 
Proof and Pleadings in Accident Cases, sec. 189; Clark v. 
Chicago, M. & St. P. R. Co., 28 Minn., 69; Keating v. Brown, 
30 Minn., 9; Lucas v. Wattles, 49 Mich., 380; Ware v. Gay, 
11 Pick. [Mass.], 106; Smith v. Old Colony & N. R. Co., 10 
R. L, 22; House v. Marius, 100 Cal., 592; Sulliran v. Mis- 
souri P. R. Co, 97 Mo., 118; Pope v. Kansas City Cable R. 
Co., 99 Mo., 400; Ohio & M. R. Co. v. McCartney, 121 Ind, 
385; Western R. Co. vo. Lazarus, 88 Ala., 453; Clark v. Chi- 
cago, B. & Q. k. Co., 15 Fed. Rep., 588; Davis v. Guarnieri, 
45 O. St., 471.) 

Wright and others, in their petition in the case at bar, 
charged the railway company generally with negligence, 
and under these allegations we think that it was com- 
petent for them to introduce evidence of the fact, if it was 
a fact, that the engineer in charge of the train saw, or by. 
the exercise of due care could have seen, the cattle in time 
to have stopped the train and avoided injuring them. 
The case is distinguishable from Chicago, B. & Q. R. Co. v. 
Grablin, 38 Neb., 80. In that case Grablin aNeged and 
relied upon five distinct and specific acts of negligence 
on the part of the railroad company, and it was held that 
it was error for the trial court to admit in evidence any 
act or omission of the railway, company claimed to be 


VOL. 49] SEPTEMBER TERM, 1896. 459 


Sager v. Summers. 


2 


negligence not within any of the specific acts of negli- 
gence pleaded. In other words, where a pleader relies 
upon certain specific acts or omissions as negligence, he 
is limited to such specific acts or omissions. If he pleads 
negligence generally, he may introduce evidence of any 
act or omission which tends to support his pleading. The 
first and second points of the syllabus of this case re-. 
ported in 47 Neb., 886, are disapproved. We have re- 
examined the entire arguments of the railway company 
for a reversal of this judgment, but do not deem it neces- 
sary to review these arguments here, since we are of opin- 
ion that the record discloses no error of the trial court 
prejudicial to the railway company. The judgment of 
the district court is in all things 
AFFIRMED. 


JEROME H. Sacer, CONSTABLE, V. CHARLES HE. SUMMERS. 
FILED OcTOBER 21,1896. No. 8563. 
1. Voluntary Assignments: FAILURE TO WITNESS DEED, A deed of as- 


signment for the benefit of creditors, unless witnessed, is abso- 
lutely void. 


ConsTRUCTION OF STATUTE. The comma after the word 
“acknowledged” in the fourth line of section 6, chapter 6, Com- 
piled Statutes, is an interpolation. 


: EXECUTION AND ACKNOWLEDGMENT. Said section 6 
construed, and Held, that an assignment for the benefit of creditors, 
to be valid, must be in writing and executed and ackrowledged in 
the same manner that an ordinary conveyance of real estate is 
required to be executed and acknowledged to entitle ihe latter to 
record. 


Deere v. Losey, 48 Neb., 622, and the second and third points 
in the syllabus of Laneaster County Bank v. Horn, 34 Neb., 742, 
overruled. 


Error from the district court of Fillmore county. 
Tried below before HASTINGS, J. 
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The facts are stated in the opinion. 


John D. Carson, for plaintiff in error: 


The deed of assignment is not witnessed and is, there- 
fore, null and void. (Harrison v. McWhirter, 12 Neb., 155; 
Green v. Gross, 12 Neb., 123; Child v. Baker, 24 Neb., 188.) 


F. B. Donisthorpe, Charles H. Sloan, R. J. Sloan, and 
H, P. Wilson, contra: 


The assignment is valid. (Lancaster County Bank v. 
Horn, 34 Neb., 742; Weaver v. Coumbe, 15 Neb., 171; Pautl- 
son v. Clough, 42 N. W. Rep. [Minn.], 398; Deere vy. Losey, 
48 Neb., 622; Commercial Nat. Bank v, Nebraska State Bank, 
33 Neb., 305.) 


RAGAN, C. 


On the 10th day of July, 1893, one J. M. Burke, residing 
in Fillmore county, Nebraska, made an assignment for 
the benefit of all his creditors to Charles E. Summers, 
the sheriff of said county. This assignment appears to 
have been executed in exact conformity to the statutes, 
except that it was not witnessed. A creditor of Burke’s 
caused an execution to be issued and placed in the hands 
of one Jerome H. Sager, a constable, who seized a part 
of the property in the possession of Summers as assignee. 
Summers replevied the property, and on the trial in the 
district court he had a verdict and judgment, to reverse 
which Sager prosecutes here a petition in error. 

1. On the trial of the replevin action Summers offered 
in evidence the deed of assignment executed and deliv- 
ered by Burke to him. To the introduction of this deed 
Summers objected on the ground that it was not wit- 
nessed. The objection was overruled and the deed read 
in evidence. This action of the district court is the first 
assignment of error argued here. The precise question 
is this: Is a deed of assignment made by an insolvent 
debior absolutely void unless witnessed? So much of 
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chapter 6, Compiled Statutes, as is material here is as fol- 
lows: 

“Section 1. That no voluntary assignment for the bene- 
fit of creditors hereafter made shall be valid unless the 
same shall be made in conformity to the terms of this act. 

“Sec. 2. Every such assignment shall be ofall the prop- 
erty * * * ofthe assignor, * * * except so much 
thereof as may be exempt from * * * execution. * * * 

“Sec. 3. Real estate so assigned shall be described in 
the deed of assignment in such manner as would be requi- 
site in an ordinary deed of conveyance thereof, and real 
estate claimed to be exempt shall be expressly excepted 
by a like description.” 

“Sec. 5. In every such assignment the sheriff and his 
successor in office of the county in which the assignor 
resides * * * shall be named as assignee. 

“Sec. 6. Such assignment shall be in writing and shall 
be executed and acknowledged jn the manner in which a 
conveyance of real estate is or shall be required to be exe- 
cuted and acknowledged in order to entitle the same to be 
recorded,” ete. 

It is to be observed that section 1 quoted above declares 
that no assignment for the benefit of creditors shall be 
valid unless the same shall be made in conformity to the 
terins of this act. The word “valid” means having force, 
of binding force; legally sufficient or efficacious; author- 
ized by law. (Anderson’s Law Dictionary.) The section, 
then, is to te construed as if it read: “All voluntary as- 
signments for the benefit of creditors shall be void unless 
they shall be made in conformity to the terms of this act.” 
The word “made” in the act also requires construction. 
“To make” is to produce, to create, to execute. (Ander- 
son’s Law Dictionary.) The word “made,” then, in the 
section should be construed the same as “executed,” and 
a fair construction of the entire section would read as 
follows: “Every voluntary assignment for the benefit of 
creditors hereafter made shall be void unless the same 
shall be executed in conformity to the terms of this act.” 
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The act requires the observance and performance of sev- 
eral things in the execution of a deed of assignment. Tlie 
assignment shall be of all the property, both real and per- 
sonal, of the assignor, except such as is exempt. If the 
assigned property is real estate it must be described in 
the deed of assignment in such manner as would be requi- 
site in an ordinary conveyance thereof. The real estate 
claimed to be exempt must be likewise described. The 
sheriff and his successor in office of the county in which 
the assignor resides must be made the grantee in the 
deed. The assignment must be in writing and it must be 
executed and acknowledged in the same manner in which 
the law requires a conveyance of real estate to be exe- 
cuted and acknowledged in order to entitle such convcy- 
ance of real estate to be recorded. The act does not ex- 
pressly say that the deed of assignment shall be delivered 
to the sheriff, but doubtless this is a fair construction of 
the act; and in Wells v. Lamb, 18 Neb., 352, and in Wells v. 
Lamb, 19 Neb., 355, it was held that a deed of assignment 
was not executed within the meaning of the statute until 
the assignor surrendered control over it by delivering it. 
Conveyances of real estate executed within this state, 
conveying real estate situate within this state. to entitle 
them to be recorded, must be witnessed and acknowl- 
edged. (Compiled Statutes, ch. 73, sec. 1.) 

Our statute relating to assignments for the benefit of 
creditors was construed by the United States circuit court 
of appeals in Summers v. White, 71 Fed. Rep., 106. The 
validity of the deed of assignment involved in that case 
was the one involved here, and the property involved was 
‘part of the property sought to be conveyed by the deed 
of assignment under consideration. The court said: “In 
view of the mandatory provision found in the assignment 
law, that assignments shall be executed in the manner 
that a convevance of real estate is required to be executed 
to entitle it to be recorded, and in view of the positive 
provision found in the act that no assignment shall be 
valid unless made in conformity to the terms of the act, 
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we do not feel ourselves at liberty to decide that an as- 
signment is valid in the state of Nebraska although it is 
not witnessed.” We think this a correct construction of 
the statutes quoted, and we accordingly hold that a vol- 
untary assignment for the benefit of creditors, if unwit- 
nessed, is absolutely void. In Deere v. Losey, 48 Neb., 622, 
we reached a contrary conclusion, but we were led into 
that error by the punctuation of section 6 of the assign- 
ment act found in the Compiled Statutes. In that section 
the compiler placed a comma after the word “acknowl- 
edged,” in the fourth line of said section 6. This would 
justify a reading of that section as follows: “That an as- 
signment for the benefit of creditors, to entitle it to be 
recorded, must be executed and acknowledged in the 
manner in which a conveyance of real estate is or shall be 
required to be executed and acknowledged.” But on 
looking at the enrolled act in the secretary of state’s 
office, and at the section as printed in the Session Laws 
of 1893 (see Session Laws, 1883, p. 67), it will be observed 
that the only comma in the first sentence of said section 
is after the word “writing,” which makes the section read, 
in effect, that a deed of assignment shall be in writing, 
and shall be executed and acknowledged in the same 
manner that an ordinary deed of real estate is required to 
be executed and acknowledged to entitle it, the ordinary 
deed of real estate, to be recorded. Deere v. Losey is, 
therefore, overruled. 

2. But it is said in support of the judgment that an ordi- 
nary deed of real estate, or a bill of sale of personal prop- 
erty, actually signed by the grantor and delivered to the 
grantee, is a good conveyance of the property as between 
the parties though such conveyance is neither witnessed 
nor acknowledged; and it is insisted that a deed of as- 
signment made by an insolvent debtor for the benefit of 
his creditors would therefore also be good as between the 
parties and those having actual notice thereof. It is 
true that an ordinary conveyance of real estate, though 
neither witnessed nor acknowledged, if duly signed by 
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the grantor and delivered, will pass the legal title to the 
grantee therein. But this is because no statute requires 
an ordinary deed of conveyance to be witnessed or ac- 
knowledged in order that such conveyance may be valid 
between the parties. The requirements that a deed shall 
be witnessed and acknowledged are to enable the deed to 
be read in evidence without further proof, and to entitle 
it to be recorded under the registry acts, and the object 
of recording the deed is to preserve and perpetuate it as 
evidence and to give notice to the world of the convey- 
ance. (Burbank v. Ellis, T Neb., 156; Green v. Gross, 12 
Neb., 117; Keeling v. Hoyt, 31 Neb., 453; Connell v. Gal- 
ligher, 39 Neb., 793; Pearson v. Davis, 41 Neb., 608, and 
cases there cited.) But by virtue of the provisions of 
chapter 73, Compiled Statutes, an ordinary deed of con- 
veyance of real estate, in order to entitle it to be recorded, 
must be both witnessed and acknowledged; and the as- 
_signment law under consideration declares, in effect, that 
a deed of assignment for the benefit of creditors shall be 
absolutely void unless it is executed and acknowledged 
in the same manner that an ordinary deed of real estate 
would have to be executed and acknowledged in order to 
entitle the latter to be recorded. In other words, an 
ordinary conveyance of real estate is not void though not 
witnessed or not acknowledged, because such deed was 
a good conveyance between the parties at common law, 
and no statute exists which makes such a deed void; but 
the legislature has in express terms declared that a deed 
of assignment for the benefit of creditors shall be void 
unless it complies with certain requirements of the in- 
solvent debtor’s act. ; 

3. Another argument in support of the judgment is that 
Summers, the assignee, was in possession of the property 
in question, and that Sager, the constable, when he seized 
it on execution actually knew that Summers claimed the 
property as the assignee of Burke, and, therefore, Sager 
is in no position to assail the insufficiency of the deed of 
assignment. This is but a different statement of the ar- 
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gument already noticed, that the deed of assignment was 
good between the parties. In other words, that it was 
voidable, but not void. It seems to have been held in 
Lancaster County Bank v. Horn, 34 Neb., 742, that posses- 
sion of property by an assignee under a void deed of 
assignment was good as against an attaching creditor of 
the assignor, the writer of the opinion saying: “Posses- 
sion of goods is notice of whatever interest the assignee 
may possess therein, In the case at bar the assignee was 
in possession of the goods in controversy, and this was 
notice to all parties that the possession had been changed, 
and it was the duty of third parties to inquire by what 
right the assignee held the same;” and in the second and 
third points of the syllabus it was said: (2.) “An assign- 
ment for the benefit of creditors, as it secures an equi- 
table distribution of the proceeds of the debtor’s property 
among his creditors, will be sustained if possible.” (3.) 
“Where the assignee has taken actnal and exclusive pos- 
session of the personal property assigned, such possession 
cannot be disregarded by third parties on the ground of 
want of notice. The statute merely provides for a regis- 
try of the instrument.” But all this was obiter, as the 
question in the case was whether the deed of assignment 
should have been filed in the office of the county clerk or 
in the office of the register of deeds of Lancaster county. 
The question in that case, and in this, is not whether the 
possession of the assignee was notice to the world of his 
claims to the property; but the question there and here 
is whether the assignee had any interest in the property; 
whether the deed under which he claimed had been exe- 
cuted as the law required. There was no question in that 
case, nor is there any question in this, of equities existing 
between the parties. The question presented by that 
case and by this is whether the assignor complied with 
the law in the execution of his deed of assignment. If 
he did, it was valid whether the creditors had notice 
thereof or not. If he did not, it was void, no matter what 
the knowledge of the creditors of the assignor was, nor 
34 
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what possession the assignee had of the property. It is 
not the province of the court, by construction, to read 
into this statute of insolvent debtors provisions which 
we might be of opinion would mitigate the harshness of 
its requirements. Our duty in the premises is to ascer- 
tain, if we can, and declare the intention of the legis- 
lature. It was perfectly competent for the legislature 
to declare that a deed of assignment for the benefit of 
creditors should be void unless it was executed and ac- 
knowledged in the same manner as an ordinary convey- 
ance of real estate is required to be executed and ac- 
knowledged to entitle the latter to be recorded. Nor is 
it true that a deed of assignment for the benefit of cred- 
itors is to be sustained “if possible.” Of course, it is not 
to be declared void for any mere technical informality. 
but to be valid, it must be executed in substantial coun- 
formity with the law. This assignment law was not de- 
signed for the benefit of creditors, but for the benefit of 
the debtor; and by complying with its provisions he is 
enakled to impound all his property in the hands of an 
assignee and deprive his creditors of the power to seize 
it, as at common law they had a right to do, for the satis- 
faction of their debts. In other words, the assignment 
act is a creature of statute, and any one claiming prop- 
erty under it must show at least a substantial compli- 
ance with its provisions. The second and third points 
of the syllabus in Lancaster County Bank v. Horn, 34 Neb., 
742, are overruled. The deed of assignment offered in 
evidence in this case was void. The district court erred 
in admitting it. Its judgment is therefore reversed and 


the action dismissed. 
REVERSED AND DISMISSED. 


’ 


PER CURIAM.* 

The conclusion adopted in the opinion filed herein ig 
the proper one, irrespective of the punctuation of section 
6, chapter 6, Compiled Statutes. The motion for a re- 
hearing is accordingly denied. 


*Order made December 16, 1896, on motion for rehearing. 
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WILLIAM KERSHAW, APPELLANT, V. A. W. JANSEN ET 
AL., APPELLEES. 


Fitep OcroBerR 21,1896. No. 6848. 


1. Municipal Corporations: Vacating PuLat. The vacation by the 
owner, of a plat of an addition to a city, the land being within the 
corporate limits, does not ipso facto disconnect the land platted 
trom the corporation. 


2. Taxation: DESCRIPTION OF LAND: TAX LEvVy: ESTOPPEL. The own2: 
of land subject to taxation cannot avoid the payment of iaxes Le- 
cause the description of the land on the assessment roll and tax 
list does not refer to a lawfully existing recorded plat or subdivi - 
ion. It is sufficient if the description, by reference to general y 
known plats or otherwise, describes the land with such certain -y 
as to afford notice and protect the owner’s rights. Bryant v. Estu- 
brook, 16 Neb., 217, and Roads v. Estabrook, 35 Neb., 297, followed. 


APPEAL from the district court of Johnson county. 
Heard below before Buss, J. 


Davidson & Giffen, for appellant: 


After a plat has been vacated, the land can no longer 
be taxed in parcels. (Merton v. Dolplin, 28 Wis., 456.) 


J. Hall Hitchcock, contra. 


IRVINE, C. 


This was an action by Kershaw against Jansen and 
Bush to restrain Jansen from receiving, and Bush, the 
treasurer of Johnson county, from issuing a tax deed ou 
property described as block 20, and lots 1 and 10, in block 
11, of Kershaw’s Second Addition to the city of Tecum- 
seh, and to quiet title in the plaintiff as against the taxes 
complained of. The petition alleges that prior to Decem- 
ber 3, 1883, John Kershaw, then being the owner of a 
tract of land adjoining the city of Tecumseh, caused the 
same to be surveyed, laid off, and platted as an addition 
to said city, known as Kershaw’s Second Addition to 
Tecumseh; that said plat was filed for record; that on 
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the 3d day of December, 1883, John Kershaw and wife 
and John Graff, being the owners of said property, exe- 
cuted, delivered, and caused to be recorded a deed vacat- 
ing that part of said plat known as block 20, and lots 1 
and 10, in block 11, with certain streets adjacent thereto; 
“that thereby said tract, described on said plat as last 
above mentioned, ceased to be a part of said addition to 
said city and ceased to be included within the corporat: 
limits of said city.” The petition then proceeds to allege 
that for the years 1884, 1885, and 1886 the property in 
controversy was recognized by said city as not a part 
thereof, and was not assessed as a part of the city; that 
without any authority of law, and without any act replac- 
ing said tract within said city, city taxes were levied 
thereon for the years 1887, 1888, 1889, 1890, 1891, and 
1892; that the plaintiff is now the owner of the land in 
controversy, and each year tendered, before the same be- 
came delinquent, full payment of all taxes except said 
city taxes; that in 1892 the land in controversy was by 
the county treasurer sold to Jansen for delinquent taxes 
including said city taxes, and that the treasurer was, 
when the suit began, about to execute and deliver to Jan- 
sen deeds therefor. Jansen demurred to the petition, 
his demurrer was overruled, he was allowed time to an- 
swer, he did not answer, and his default was never en- 
tered. The treasurer answered, but it is not material 
to set forth the terms of the answer. On the hearing of 
the case there was a finding in favor of the defendants 
aud the action was dismissed. The plaintiff appeals. 
The petition admits that prior to the vacation of the 
addition in 1883 the land in controversy was within the 
corporate limits of the city of Tecumseh. It does not 
plead that the land was ever disconnected from the city, 
except as a conclusion from the allegation that the plat 
was vacated. The theory of the plaintiff was and is that 
by the vacation of the plat the land became disconnected 
from the city and no longer subject to city taxes. This is 
the question principally relied on in argument. We think 
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in assuming this position the plaintiff has misconstrued 
the statutes. The act relating to cities of the second 
class and villages (Compiled Statutes, ch. 14, art. 1) con- 
tains (secs. 114-117) certain provisions in regard to survey- 
ing, platting, and recording additions. These provisions 
have, however, nothing to. do with the incorporation of 
cities and villages. They merely provide a method 
whereby lands may be subdivided for the purpose of lay- 
ing out cities, villages, additions thereto, or suburban 
lots. The effect of so subdividing and platting land and 
recording the plat is to establish a record of the subdi- 
vision, so as to render descriptions convenient, and to 
dedicate to the use of the public the streets and alleys. 
The act also provides a method whereby such plat may 
be vacated and the rights of the public to streets and 
alleys and public grounds divested. This, however, has 
nothing to do with the incorporation of cities and villages. 
In the remainder of the chapter are several provisions 
whereby the annexation and disconnection of lands adja- 
cent to incorporated cities and villages are regulated. 
(See, for instance, secs. 92-103, inclusive.) In each case 
the annexation of adjacent territory to a city or village 
requires the consent and affirmative action of the corpo- 
rate authorities, and the disconnection of territory re- 
quires the action of the district court. It is claimed that 
the provision for disconnecting territory is, by its express 
terms, not applicable to land laid out into city or village 
lots, and therefore it is not applicable to this case. The 
argument makes, however, the other way. Where land 
is not so subdivided, it may be disconnected by the action 
provided for by the statute referred to. The conclusion 
follows that if it be so subdivided, no provision exists for 
disconnecting it. But the plaintiff was not for that rea- 
gon without his remedy. If the conditions existed which 
permitted him to vacate the plat, the land then became 
unsubdivided property, and he might have proceeded to 
have his right to disconnect it from the city determined 
under the provisions of the act. Until some action was 
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taken legally removing the land from the corporation, it 
remained within it, and the plaintiff’s voluntary act in 
vacating the plat did not have the effect of disconnect- 
ing it. 

Another point presented is that the land was assessed 
and the taxes levied in accordance with its description 
upon the vacated plat; that upon the vacation of the plat 
the lots had no longer any legal existence as such, and 
that the description was, therefore, insufficient for the 
purposes of taxation and the taxes, for that reason, were 
void. We do not regard this question as any longer an 
open one in this state. The cases of Bryant v. Estabrook, 
16 Neb., 217, and Itoads v. Estabrook, 85 Neb., 297, are, to 
our minds, conclusive on the subjeet. In those cases the 
land in controversy was within the original town-site of 
the city of Omaha. A survey had been made and for 
years a plat in accordance with that survey had been gen- 
erally recognized by the public and property owners, and 
taxes had been assessed and levied in accordance with 
the descriptions indicated by such survey and plat. The 
plat, however, had never been recorded. The same con- 
tention was urged in those cases as here. In each case 
it was frankly admitted by this court that the weight of 
authority sustained the contention of the property owner 
resisting the tax; but it was in each case decided that 
under the circumstances he could not be permitted to set 
up the failure to record the plat as a defense. There are 
intimations in the opinions that the decisions rest upon 
the ground of estoppel; but Estabrook had done no act, 
so far as the cases disclose, which placed the city or 
county or the state at a disadvantage. They: had not 
altered their position in reliance upon any act of his. 
So there was no estoppel en pais. There certainly was 
no technical estoppel. The principle which must have 
governed the cases was one of public policy, and the lan- 
guage of both opinions indicates that that was the real 
basis on which the court placed its decision; to-wit, that 
all property is legally liable to taxation, and that where, 
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for the purposes of taxation, a description is used so cer- 
tain in its terms that it must, as to the taxpayer, have 
apprised him of the proceedings and of the land assessed, 
he cannot avoid his share of the public burden merely 
because there is nothing of record which ascertains the 
property described. So in this case the dcscription on 
the assessment roll and tax list, in accordance with the 
former subdivision, was sufficiently certain to clearly 
point out these particular tracts. They were subject to 
taxation under some description, and the owner should 
not be permitted to avoid the burden merely because, by 
a vacation of the plat, there was no longer of record any- 
thing which definitely ascertained the land assessed. 
While not so ascertained of record, a description was 
given which certainly would have been sufficient in a 
deed between the parties; and which must have afforded 
him such notice as would protect him in all his rights. 
While there were features in Bryant v. Estabrook and 
Roads v. Estabrook which might by subtle reasoning per- 
mit a distinction between those cases and the case at bar, 
we think a fair examination of the cases discloses a fun- 
damental principle, which we have endeavored to state, 
common to all three cases; and while the writer, in jus- 
tice to himself, feels obliged to repeat the admissions of 
Judge Cops and Judge Posr in the cases cited, that they 
are contrary to the weight of authority in similar cases, 
he nevertheless believes that they are founded on a sound 
principle, which is stronger than authority. 

It is suggested that no city taxes having been levied 
for three years after the vacation of the plat, the city 
thereby recognized the land as disconnected, and could 
not thereafter levy city taxes upon it without reannexing 
it. Wesee no force in this argument. Here, again, no 
principle of estoppel can be invoked. The action of an as- 
sessor or a board of equalization in omitting assessable 
property from the list cannot take the place of proceed- 
ings required by law for disconnecting incorporated ter- 
ritory. It was no more than an omission, possibly by 
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inadvertence, probably from a mistake of law, to properly 
levy taxes for the years referred to upon the land. The 
owner derived a benefit to which he was not entitled, and 
the city lost a portion of its revenue by this omission. 
But it did not disconnect the territory and it did not 
estop the city from levying taxes in subsequent years. 

We have considered this case solely upon the allega- 
tions of the petition. We have done so because Jansen, 
the tax purchaser, failed to answer after his demurrer 
was overruled. The appellant claims that on that ac- 
count he was at least entitled to a decree against Jansen. 
A decree against him would be incongruous, in view of 
the conclusion reached as to the rights of the parties. 
The petition failed to state a cause of action, and the 
case having been contested by one of the defendants, a 
decree of dismissal as to both was, if error, error without 
prejudice. Notwithstanding the fact that the demurrer 
was overruled, if the court subsequently had come to the 
conclusion that no cause of action was stated, it might on 
the trial, or after a finding for the plaintiff, arrest judg- 
ment and dismiss the case. 

AFFIRMED. 


JOSEPH H. MILLER v. SAMUEL FREY. 
FILED OCTOBER 21,1896. No. 6671. 


1. Depositions: NoTicE: NAMES OF WITNESSES. Under our statute re- 
quiring a notice to take depositions to “‘specify the names of wit: 
nesses to be examined,” the deposition of “G. A. Hollem” canrot 
be taken under a notice specifying the name of “Gus Hahn” or 
“Gus Halin,” such names not being idem sonans. 


2. Physicians and Surgeons: MALPRACTICE: MEASURE OF DAMAGES. In 
an action against a surgeon for malpractice in setting and irea’ing 
a broken arm, the measure of damages is the damage accruing to 
the plaintiff in excess of that which would have accrued naturally 
from the breaking of his arm had he been treated with that de2re2 
of skill ordinarily possessed by surgeons. It is not the damage re- 
sulting from the breaking of the arm. : 
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Error from the district court of Butler county. Tried 
below before WHEELER, J. 


W. W. Stowell and Steele Bros., for plaintiff in error. 
Evans & Hale and Matt Miller, contra, 


IRVINE, C. £ 

Frey sued Miller, a practicing physician, for damages 
alleged to have been caused by malpractice in setting 
and treating a broken arm of the plaintiff. He recovered 
a judgment and Miller prosecutes these proceedings in 
error. Of the numerous errors assigned we shall con- 
sider only two. The plaintiff, prior to the trial, took the 
deposition of G. A. Hollem. Before the trial the defend- 
ant moved to suppress this deposition on the ground that 
the name of the witness was not stated in the notice. 
This motion was overruled and the defendant excepted. 
When the deposition was offered in evidence he again 
objected on the same ground. The objection was over- 
ruled and he again excepted. Section 378 of the Code of 
Civil Procedure provides, among other things, that a 
notice to take depositions shall “specify the names of the 
witnesses to be examined.” The notice in this case was 
that on a day named, and at a place specified, the plaint- 
iff would take the depositions of “D. M. Frey and Gus 
Hahn,” or “Gus Halin.” From the transcript before us 
it is somewhat difficult to decipher the name, but it is 
plainly not G. A. Hollem, whose deposition was taken, or 
anything which could be considered idem sonans with 
that name. We do not hold that in the notice to take a 
deposition the name of the witness must be stated with 
orthographical accuracy; but the rule of ident sonans ap- 
plied in other departments of the law should prevail, and 
there was certainly nothing in the notice served to ap- 
prise the defendant that it was the intention to take the 
deposition of G. A. Hollem, either by a correct writing of 
that name or by the use of letters indicating a name hay- 
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ing the same or similar pronunciation. The motion to 
suppress the deposition should have been sustained. 

On the measure of damages the court gave the follaw- 
ing instruction: “If the plaintiff has shown himself en- 
titled to recover in this case under the evidence and in- 
structions of the court, he can recover only the actual 
damages that he has sustained by reason of the injury 
complained of; that is, sych damages as will compensate 
or pay him for the injury he has sustained. But in esti- 
muting the compensatory damages in cases of this nature, 
iu] the consequences of the injury are to be taken into 
consideration, future as well as past; the plaintiff is 
therefore entitled to recover all damages which he has 
suffered up to the time of the trial, and for all damages 
which it is reasonably probable that he will sustain in 
the future, not to exceed the sum claimed in his petition, 
which has before been estimated to be $5,000. In esti- 
mating the amount of such damages, the elements that 
the jury are entitled to take into account consist of all 
effects of the injury complained of; consisting of per- 
sonal inconvenience, all bodily or mental suffering, dis- 
figurements or permanent annoyauce which is liable to 
be caused by the deformity resulting from the injury 
complained of; and the permanent impairment of the 
plaintiff’s capacity or power to earn money in the future. 
In determining this last element you are at liberty to 
consider the health, condition, and earning capacity of 
the plaintiff before the injury complained of, as com- 
pared with his present condition in consequence of the 
injury, and how far that injury is calculated to disable 
the plaintiff from securing employment at his usual vo- 
cation or calling, or receiving money thereat, or from en- 
gaging in those pursuits or callings for which in the ab- 
sence of the injury he would have been qualified; you 
may consider also the age of the plaintiff, his present 
health, and his reasonable expectancy of life.” It will 
be observed that several times in this instruction the 
court makes the test the loss sustained by reason of “the 
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injury complained of.” Elsewhere in the charge the 
broken arm is referred to in similar terms as “the injury.” 
This instruction was misleading and erroneous. If the 
defendant was guilty of malpractice, he was not liable 
for all the injuries resulting from the breaking of plaint- 
iff’s arm. He was liable only for such damages as re- 
sulted from his failure to exercise that degree of care and 
skill ordinarily exercised and possessed by physicians 
and surgeons in the treatment of such cases. That 
plaintiff suffered damages by reason of the breaking of 
his arm was indisputable; that some damages would 
have resulted from that injury in spite of the most skill- 
ful treatment is clearly unquestionable. The defendant, 
no matter how unskillful he may have been, was not lia- 
ble for all the injuries resulting from the breaking of the 
arm. He was only liable for those resulting from mal- 
practice; that is, for the damages accruing to plaintiff 
on account of the injury in excess of those which would 
have accrued to him naturally from the breaking of his 
arm had he been treated with that degree of skill and 
-care ordinarily possessed by physicians and surgeons. 
For the errors discussed the judgment must be re- 
versed. Other questions presented by the record may 
not recur and have not been closely examined and are nct 


decided. 
REVERSED AND REMANDED. 


Post, C. J., not sitting. 


CHICAGO, Rock IsLAND & Paciric RAILWAY COMPANY V. 
Patrick McCarty. 


FILep OcTOBER 21,1896. No. 6751. 
1 Master and Servant: Risks or EMPLOYMENT. A servant g-nerally 


does not assume the risk of dangers due to his ma3ier’s n g ig:n<e, 
nor does he, in all cases, assume the risk of dangers aris.ng from 


476 ' NEBRASKA REPORTS. {[VOL. 49 


Chicago, R. I. & P. R. Co. v. McCarty. 


sudden unforeseen circumstances, not ordinarily incident to the 
employment. 


: ORDERS: OBEDIENCE: NEGLIGENCE. When a master gives a 
servant a command requiring the doing of an act not within the 
usual scope of the servant’s duty, which must be performed at oncé 
or not at all, without opportunity for deliberation, the servant i, 
not charged with contributory negligence, even though there may 
have been danger apparent to him in the performance of the act, 
unless the danger was so patent that a prudent man would nov 
have obeyed. 


2. 


3. 


: In such case the master may be neg- 
ligent in giving the command, although the servant was not negli- 
gent in obeying it. 


¥ The test of contributory negligence in 
such cases, as in others, is whether the servant in obeying con- 
ducted himself as a man of ordinary prudence would conduct him- 
self under the circumstances. An instruction that the servant was 
not negligent unless no one but a reckless or foolhardy man would 
have obeyed, is therefore erroneous. 


BRROR from the district court of Douglas county. 
Tried below before Davis, J. 


The facts and issues appear in the opinion. 


M. A. Low, W. F. Evans, and C. 8. Montgomery, for 
plaintiff in error: 

The petition does not state a cause of action. Itis not 
alleged therein that defendant in error was ignorant of 
_the danger of complying with the order of the foreman, 
or that the danger was not connected with, or was not 
within the scope of, his employment. Admitting the 
facts alleged in the petition to be true, the defendant in 
error cannot recover unless the danger was unknown to 
him and not within the scope of his employment. (In- 
dianapolis & St. L. R. Co. v. Watson, 114 Ind., 20; Louisville, 
N.A.&C. R. Co. v. Sanford, 117 Ind., 265; Louisville, N. A. 
é C. R. Co. v. Corps, 24 N. E. Rep. (Ind.}, 1046; New Ken- 
tucky Coal Co. v. Albani, 40 N, E. Rep. [Ind.], 702; Missourt 
P. R. Co. v. Baxter, 42 Neb., 793; Skidmore v. West Vir- 
ginia € R. R. Co., 23 S. E. Rep. [W. Va.], 713.) 

If the evidence tended to show that the order given by 
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the foreman was a negligent one, it showed beyond a 
doubt that defendant in error, in attempting to comply 
with it, assumed the danger, or was guilty of gross neg- 
ligence in attempting to obey it. The court erred in re- 
fusing to instruct a verdict for defendant below. (Skid- 
more v. West Virginia & R. R. Co., 23 8. E. Rep. [W. Va.], 
718; Bell v. Western R. Co., 70 Ga., 566; Patterson v. Pitts- 
burg R. Co., 76 Pa. St., 393; Hast Tennessee V. & G. R. Co. v. 
Duffield, 12 Lea [Tenn.], 63; Baker v. Western R. Co., 68 
Ga., 706; Roul v. Hast Tennessee R. Co., 11 8. E. Rep. [Ga.], 
395; Jones v. Galveston, H. d 8S. A. R. Co., 31'S. W. Rep. 
[Tex.], 706; Cassidy v. Maine C. R. Co., 76 Me., 488; Dowell 
v. Vicksburg & M. R. Co., 61 Miss., 519; Smith v. Winona & 
St. P. R. Co., 42 Minn., 87; Brown v. Oregon Lumber Co., 33 
Pac. Rep. [Ore.}, 557; Priestley v. Fowler, 3 M. & W. [Eng.], 
1; Rush v. Missouri P. R. Co., 36 Kan., 129; Pennsylvania 
R. Co. v. Lynch, 90 T1., 334; Dougherty v. West Superior Iron 
c& Steel Co., 60 N. W. Rep. [Wis.], 274; Atchison, T. é 8. F. R. 
Co. v. Schroeder, 47 Kan., 315; Ft. Smith Oil Co. v. Slover, 
58 Ark., 168; Leary v. Boston & A. R. Co., 139 Mass., 584; 
Wormell v. Maine C. R. Co., T9 Me., 397; Hogan v. Northern 
P. R. Co., 53 Fed. Rep., 519; Patnode v. Harter, 20 Nev., 
303; Hunter v. Cooperstown & S. R. Co., 112 N. Y., 371; St. 
Lous, I. M. & 8S. R. Co. v. Rosenberry, 45 Ark., 256; Bard- 
well v. Mobile & O. R. Co., 63 Miss., 574; Vimont v. Chicago 
& N. W. RB. Co., 71 Ia., 58; Yeager v. Burlington, C. R. & N. 
R. Co., 61 N. W. Rep. [Ia.], 8315; Toomey v. Bureka Iron & 
Steel Works, 50 N. W. Rep. [Mich.], 850; Showalter v. Fatr- 
banks, 60 N. W. Rep. [Wis.], 257; Linch v. Sagamore Mfg. 
Co., 143 Mass., 206.) 

The court erred in giving the instruction relating to 
the servant’s duty to obey orders and the question of neg- 
ligence. (Ifissouri P. R. Co. v. Baxter, 42 Neb., 793; Ran- 
som v. Getty, 37 Kan., 76; Whitsett v. Chicago, R. I. & P. R. 
Co., 67 Ia., 150; Chicago, R. I. & P. R. Co. +. Houston, 95 U. 
8., 703; Union P.R. Co. v. Ogilvy, 18 Neb., 648; Cropsey v. 
Averil, 8 Neb., 152; Spears v. Chicago, B. & Q. R. Co., 48 
Neb., 720; Kearney Electric Co. v. Laughlin, 45 Neb., 390.) 
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Mahoney & Smyth, contra. 


In argument against plaintiff in error’s first conten- 
tion, reference was made to the following cases: Aattise 
v: Consumers Ice Mfg. Co., 16 So. Rep. [La.], 400; Promer v. 
Milwaukee, L. 8. & W. BR. Co., 68 N. W. Rep. [Wis.], 90; 
Missouri, Kansas & T. R. Co. v. Hamilton, 30 S. W. Rep. 
[Tex.], 679; Settle v: St. Lowis é 8. F. R. Co., 30 8. W. Rep. 
[Mo.], 125; Strong v. Iowa CO. R. Co., 62 N. W. Rep. [Ia.], 
799; Sioux City d P. R. Co. v. Findlayson, 16 Neb., 578; Lee 
v. Smart, 45 Neb., 318; Kearney Electric Co. v. Laughlin, 45 
Neb., 390; Dehning v. Detroit Bridge & Iron Works, 46 Neb., 
556; English v. Chicago, M. d St. P. R. Co., 24 Fed. Rep., 
906; Miller v. Union P. R. Co., 12 Fed. Rep., 600; Haicley 
v. Northern C. R. Co., 82 N. Y., 370; Patton v. Western N. 
C. R. Co., 1 8. E. Rep. [N. Car.], 863; Stephens v. Hannibal 
& St. J. R. Co., 86 Mo., 221; Union Stock Yards Co. v. Co- 
noyer, 88 Neb., 488; Mays v. Chicago, R. I. & P. R. Co., 14 
N. W. Rep. [Ia.], 340; Wells v. Burlington, C. R. & N. R. 
Co., 9 N. W. Rep. [Ia.], 364; City of Lincoln v. Walker, 18 
Neb., 244; Union P. R. Co. v. Broderick, 30 Neb., 735; 
Union P. R. Co. v. O’Hern, 24 Neb., 775; Kelley v. Chicago, 
M. & St. P. R. Co., 50 Wis., 381. 

Defendant in error was not guilty of contributory neg- 
ligence in attempting to obey the order of his master. 
(Johnson v. Westchester & P. R. Co., 70 Pa. St., 357; Swigert 
v. Hannibal & St. J. R. Co., 75 Mo., 475; Texas & P. R. Co. 
v. Murphy, 46 Tex., 356; Filer v. New York C. R. Co., 49 N. Y., 
47; Texas & P. R.Co. v. Reed, 318. W. Rep. [Tex.], 1058; Lee 
v. Smart, 45 Neb., 318; Union P. R. Co. v. Broderick, 30 
Neb., 735; Thompson v. Hermann, 47 Wis., 602; Johnson v. 
Missouri P. BR. Co., 18 Neb., 690; Patterson v. Pittsburg & 
C. R. Co, 76 Pa. St., 390; Chicago &d N. W. R. Co. v. Bay- 
field, 37 Mich., 205; Afann v. Oriental Print Works, 11 R. L., 
152; Lalor v. Chicago, B. & Q. R. Co., 52 111., 401; Rogers v. 
Overton, 87 Ind., 410; Jfiller v. Union P. R. Co., 12 Fed. 
Rep., 600; Shadd v. Georgia, C. € N. R. Co., 21 8. E.. Rep. 
[N. Car.], 554; Hurlbut v. Wabash R. Co., 31 S. W. Rep. 
{Mo.], 1051.) 
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This was an action by McCarty against the railway 
company to recover for personal injuries sustained by 
McCarty while in the employ of the company. He recov- 
ered a judgment for $10,000. The railway company, by 
petition in error, seeks to reverse this judgment. Mce- 
Carty, by cross-petition in error, seeks also to reverse it, 
on the ground of error in sustaining a motion for a new 
trial after a former verdict in his favor for $15,000, and 
to have judgment entered on such former verdict. 

The cross-petition in error may be briefly disposed of. 
The motion for a new trial after the first verdict con- 
tained numerous assignments requiring for their review 
a consideration of the evidence. What purports to be a 
bill of exceptions embodying the evidence on the first 
trial, and also certain evidence used in support of the 
motion for a new trial, is not authenticated as the law 
requires and cannot, therefore, be considered. Error in 
sustaining the motion, therefore, does not appear, for this 
reason if for no other. 

On the second trial the evidence, which was, except in 
a few details, uncontradicted, was to the following effect: 
McCarty had had some experience in railroad work in 
the general line of service in which he was employed by 
this company. He had been employed by Butler, a fore- 
man of a construction crew, some eight weeks prior to 
the accident, and during that interval his work had been 
with a crew engaged in moving earth by means of a 
steam shovel. ‘This shovel occupied a temporary track 
from twelve to eighteen feet from the main track. A 
train of flat cars, moved along the main track, was loaded 
by means of the steam shovel and then drawn several 
miles away for the purpose of unloading. The train had 
a conductor, engineer, and a fireman, as well as two men 
designated as “cable men,” whose duty it was to assist 
in the unloading of the train. At the shovel, in addition 
to Butler and the men operating it, were four laborers, 


480 NEBRASKA REPORTS. [Vou. 49 


Chicago, R. 1. & P. R. Co. vy. MeCarty. 


one of whom was McCarty, and whose general business 
it was to work on the ground and assist in loading. These 
men were employed and discharged by Butler, and sub- 
ject generally to his orders. When the hour for ceasing 
work had almost arrived on the day the accident occurred 
the train had been loaded, and it was Butler’s desire to 
unload it that night. He concluded, therefore, to send 
the men working at the shovel with the train to assist in 
unloading. He testifies that before the train started he 
gave them a general order to get aboard. This is contra- 
dicted; but no particular significance attaches, because it 
is undisputed that if such an order was given it did not 
reach McCarty’s ears. The train then started, and as it 
was pulling out Butler commanded McCarty to get 
aboard. McCarty undertook to do so. There were no 
steps or hand-holds on the cars, and McCarty, for the pur- 
pose of boarding them, seized with his right hand a stake 
on the side of a car and placed his right foot on the casing 
above one of the journals. This casing was rounded on 
top and McCarty’s foot slipped off and the other foot 
passed beneath the wheels, crushing it so that a partial 
amputation of the foot was necessary. The testimony as 
to the condition of the ground adjoining the tracks and 
the construction of the cars is such as to create a very 
reasonable inference that to board the cars while in mo- 
tion was a more or less dangerous proceeding. There is 
no evidence tending to show that any better or safer 
method existed of getting upon the cars than that which 
McCarty undertook to pursue. The argument of the rail- 
way company, stated in a condensed form, is that there 
is no obligation resting upon a master to exercise greater 
care for a servant’s safety than the servant is himself 
required to exercise; and that if it was negligence for 
Butler to command McCarty to board the train while it 
was in motion, it was contributory negligence for Mc- 
Carty to obey the order, it being neither alleged nor 
proved that the danger was not so apparent and so well 
known to McCarty as to Butler. Numerous authorities 
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are cited in support of the arguments on either side of 
this proposition; but we do not believe that their review 
in the opinion would be of any utility. It is only neces- 
sary to say that they disclose the hopeless conflict which 
exists among the authorities on many questions connected 
with the rights of master and servant in such cases; and 
to here collate them would only serve to show the desira- 
bility of “employers’ liability acts,” which would, by har- 
monizing the law, make it more nearly just both to master 
and servant than can be claimed as a result of the work 
of the courts in attempting to adjust the antiquated rules 
of common law to the vastly changed conditions of mod- 
ern times. 

Our conclusion, after a consideration of the subject, is 
that it is a harsh and nureasonable rule which charges 
a servant, when commanded to perform an act by his 
master, with the duty of at once determining whether or 
not the act can be safely performed, and then performing 
it at his peril, or refusing to perform it at the expense of 
losing his employment. The risk incurred by obeying a 
negligent command of the master is not one ordinarily 
incident to the servant’s employment, and is not an as- 
sumed risk, because negligence on the part of the master 
is not presumed to be a feature of the employment. It 
is true that where ample time exists for examination and 
reflection, a servant may not, beyond a certain limit, con- 
tinue in the service, performing dangerous acts, except 
at his own risk; and it is this consideration which gov- 
erns the cases holding that the continued use of defective 
appliances without protest and a promise by the master 
to remedy them, discharges the master from liability. 
With the case, however, of a command given suddenly, 
which must be obeyed immediately or not at all, a dif- 
ferent question is presented. The servant is confronted 
with a new danger, one not contemplated when he en- 
tered the employment, and one not made a part of it by 
continued use. The servant has certainly in the first 
place a right to presume that the master gave the com 

35 
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mand advisedly and in the exercise of due care. If the 
servant disobey, he forfeits his employment; and even 
though he be aware of the danger, whether or not it is 
negligence for him to obey depends upon circumstances. 
The act may be so foolhardy, so clearly entailing disaster, 
that the only reasonable course is to disobey. The test 
of negligence is in such cases as in others, whether or 
not a man of ordinary prudence so situated would obey 
or refuse. In many cases a man of ordinary prudence 
compelled to decide instantly, even though aware of the 
existence of danger, would prefer obedience and would 
take the risk. It is not true, however, because the serv- 
ant in such cases may not be guilty of negligence in 
obeying, that it follows necessarily that the master was 
not negligent in giving the order. In the first place, re- 
flection and the exercise of discretion is the business of 
the master, and not of the servant. It is the duty of the 
master to determine what shall be done, and how. In 
general, the duty of the servant is merely to obey; and 
even when the command is given suddenly and without 
previous reflection, as in this case the master charged 
with the exercise of discretion has imposed upon him the 
duty of rightly directing and safely directing. Of course, 
a sudden exigency may arise which would relieve the 
master of any imputation of negligence in requiring, un- 
der such circumstances of exigency, a dangerous act to 
be suddenly performed. But here the failure to com- 
mand McCarty to board the train before it started was 
not due to any sudden exigency, but apparently to mere 
inattention on the part of the foreman, and a failure by 
him to conceive the idea of sending men with the train 
until the last moment. It was not McCarty’s duty to go 
with the train in the absence of a specific order for that 
purpose; and under the circumstances we think there 
was evidence to support a finding that Butler was negli- 
gent in giving the command and McCarty not negligent 
in obeying it. The law is thus stated by Judge Brewer 
in English v. Chicago, WM. & St. P. R. Co., 24 Fed. Rep., 906: 
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“Where a master commands a servant to go outside of 
his regular employment to do a work which is attended 
with a special danger, and the servant, in response to the 
specific commands of the master, goes and does the work, 
in the way and at the time directed, the fact that the 
servant knew that it was dangerous does not exonerate 
the master from responsibility or make the servant guilty 
of contributory negligence, unless the character of the 
danger is so patent and so extreme that no one but a 
foolhardy, reckless man would attempt it.”, (See, also, 
to the same effect, Afiller v. Union P. R. Co., 12 Fed. Rep., 
600; and to a similar point, Missouri P. R. Co. v. Tietken, 
49 Neb., 130.) 

The district court, evidently endeavoring to follow the 
general principles which we have indicated, and guided 
largely by the language of Judge Brewer in Huglish v. 
Chicago, MW. & St. P. R. Co., supra, gave the following in- 
struction: “It is in general the duty of an employe to 
obey the orders of his superior, and in the absence of 
knowledge or means of knowledge to the contrary, he 
may presume it safe for him to do so. However, he may 
not obey blindly and without regard to his personal 
safety; for it is incumbent on him to protect himself by 
the exercise of such care and diligence as the circum- 
stances require. But when he receives an order which 
must be obeyed immediately or not at all, and when he 
has no time or opportunity for considering the situation 
or the danger, if any, of a compliance with the order, he 
may rely on the skill and judgment of his superior, un- 
less to obey the order would be reckless, rash, or fool- 
hardy on his part. If to obey would be so dangerous as 
to indicate that the employe had abandoned all care and 
consideration for his own safety, then obedience would be 
negligence in itself, which if it contributed to the injury 
would prevent a recovery.” We think there was error 
in this instruction, notwithstanding the general princi- 
ples we have indicated; although the language employed 
does not perhaps go beyond that of Judge Brewer in the 
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case referred to. The performance of an act by an em- 
ploye not within the usual line of his duties and in obedi- 
ence to a command acting instantly and under circum- 
stances permitting no deliberation, is not the assumption 
of a risk ordinarily incident to the employment, and is, 
therefore, not one of the assumed risks of servants. The 
right to recover for injuries sustained in the course of 
performing such acts depends upon ordinary considera- 
tions of negligence and contributory negligence. The 
test of negligence is whether a man of ordinary prudence 
would so conduct himself under the circumstances, and, 
therefore, the master is in such case only liable for the 
consequences of a command which a person of ordinary 
prudence would not have given under the circumstances, 
and which a man of ordinary prudence would have obeyed 
under the circumstances. In stating the law to the jury 
the court should have borne in mind this test. But the 
instruction we have quoted departs from the rule in sev- 
eral respects. In the first place, the first sentence was 
erroneous in implying that as a matter of law McCarty 
had a right to presume that it was safe for him to obey 
this command. Where the danger is not known or obvi- 
ous, as the instruction states, the servant may presume 
the act safe because it was commanded. But here the 
danger was as apparent to him as to the master, and 
there was no basis in the evidence for submitting the case 
on the theory that the danger was not known or suscepti- 
ble of knowledge. In the second place, according to the 
instruction, the servant would be excused in obeying the 
order unless obedience would be “reckless, rash, or fool- 
hardy.” This can only mean that in order to charge a 
plaintiff with contributory negligence in such cases his 
act must not only be one which an ordinarily prudent man 
would not perform, but must be one which no man except 
a reckless, rash, and foolhardy man would perform. In 
other words, instead of holding up to the jury as a test 
of conduct that of a man of ordinary prudence, it raises 
before them as a type the conduct of a man reckless and 
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foolhardy, and excuses contributory negligence if not 
within the line of conduct that such a man would pursue. 
Finally, this erroneous idea is emphasized by the last 
sentence of the instruction, by which it is plainly implied 
that obedience to the command would not constitute neg- 
ligence unless the circumstances were such as to indicate 
that the servant had abandoned all consideration for his 
own safety. This last sentence, to a certain extent, ex- 
plains the previous one, and the combined effect of the 
two is to state to the jury that the servant might recover 
if the circumstances were such that any man, however 
imprudent, however careless, might have performed it, 
provided he kept in view the slightest consideration for 
his safety. In the respects indicated the instruction fails 
essentially to propose to the jury the true test of negli- 
gence, to-wit, the conduct of a man of ordinary prudence 
under the circumstances. 


REVERSED AND REMANDED. 


THOMAS CUMMINGS, APPELLEE, V. BENJAMIN EMSLIE ET 
AL., APPELLEES, IMPLEADED WITH JOHN G. WILLIS, 
APPELLANT, 


FILeD OcroBER 22, 1896. " No. 6769. 


Mechanics’ Liens: MorTGAGES: PRIORITIES. A mortgagee who encour- 
ages the improvement of the mortgaged property by an agreement 
to subordinate his lien to the cost thereof, will, as to persons fur- 
nishing labor and material for use therein upon the faith of his 
promise, be deemed a promoter of such improvement, and their 
Hens for labor and material so furnished will be entitled to priority 
over his mortgage. (Bohn Mfg. Co. v. Kountze, 30 Neb., 719.) 


AppraL from the district court of Douglas county. 
Heard below before FERGUSON, J. 


John W. Lytle, for appellant. 
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Smith & Sheean, W. M. Cowherd, Silas Cobb, Curtis & 
Shields, Donovan & Evans, George M. O’Brien, and W. T. 
Nelson, contra. 


Post, C. J. 


This action was brought by the appellee, Thomas Cum- 
mings, to foreclose an alleged mechanic’s lien upon lot 
19, in block 2, Idlewild addition to the city of Omaha, 
the defendants therein being Benjamin Emslie, the 
owner of the title to the property described, Dan Burr, 
George Gilbert, Benjamin Ames, the Phcenix Foundry 
Company, Wyatt Bullard Lumber Company, John J. 
Rounds, Edward Barrick, Wearne Brothers, John 
Swisher, and Joseph Haines, who claim mechanics’ liens 
thereon, and John G. Willis, whose interest is that of a 
mortgagee. he latter filed a cross-bill setting up his 
mortgage for $3,237, which bears date of January 1, 1891, 
and praying for an accounting and decree of foreclosure, 
to which Burr, Gilbert, Rounds, and the Wyatt Bullard 
Lumber Company filed answers, in all of which it is al- 
leged that on or about May 1, 1891, the said Willis en- 
tered into a verbal agreement with his co-defendant 
Emslie, whereby the latter agreed to erect upon the 
mortgaged premises a two-story brick building, and 
whereby “the said Willis promised and agreed to take 
a first mortgage upon the said premises for the sum of 
$500, and to subject the balance of his claim against the 
said Emslie to all the claims for work, labor, and ma- 
terial furnished to the said Emslie by any and all per- 
sons whomsoever for the erection of the said brick build- 
ing.” It is further alleged by the defendants named 
that they were advised by Emslie of said agreement, and 
that the work, labor, and material claimed for was fur- 
nished pursuant to contract with the latter in the con- 
struction of the building thus provided for, and upon the 
faith of the agreement above mentioned. Issue was 
joined by a general denial of the allegations of said an- 
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swers, and a hearing had, resulting in a decree for Willis 
in the amount of his note and mortgage, of which the 
sum of $1,000 is declared to be a first lien upon the mort- 
gaged premises and the balance of $1,673.93 subordin- 
ated to the liens of his contesting co-defendants, and from 
which an appeal is by the former prosecuted to this 
court. 

The only question presented by this appeal is whether 
Willis was, in a legal sense, a promoter of the building 
in question, so as to give the liens of laborers and material 
men contributing thereto priority over the lien of the 
mortgage. Gilbert, one of the contesting defendants, re- 
ferring to an account rendered to Emslie for brick and 
labor employed in the construction of said building, tes- 
tified as follows: 

He [Emslie] said it was all right and told me if I would 
go with him to Mr. Willis I would get my $50. 

Q. Did he ever pay you anything upon that work that 
you performed there? 

A. Well, he and I went over to Mr. Willis. 

Q. Very well, you may state when, and the circum- 
stances connected with the payment of it. 

A. I asked him for $100 and he said that if I would 
go over with him to Mr.. Willis he could get it for me 
from Mr. Willis. I went over and Mr. Willis paid me 
$50 with the understanding that he would pay me $50 
more the following Saturday provided I would go on and 
finish up the walls of the second story. I agreed to do 
so. The Saturday came, but he never paid me the sec- 
ond $50. * * * 

Q. Did you ever have a conversation with Mr. Willis 
with reference to his subjecting his mortgage to these 
claims or to a mortgage for the payment of these claims? 

A. I had a conversation with both Mr. Willis and Mr. 
Emslie to the effect that he had to take a second mort- 
gage and release his first mortgage to enable Emslie to 
get a loan and that the loan was to be big enough so that 
he could pay him $1,000 on his mortgage and still have 
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enough left to build a building and that would leave 
about $500, and that Mr. Willis said he had to do it to 
save himself and help Emslie too. 

Emslie was, it is shown, engaged with the knowledge 
and consent of Willis in an effort to effect a loan in the 
manner and for the purpose alleged. Referring to that 
subject the defendant Burr testified: 

Q. What conversation did you have with Mr. Willis 
before going to Mr. Dale about the loan? 

A. The substance of it was this, that he had an ar- 
rangement that he would take a part of his claim second 
to these material claims, or take a second mortgage—sec- 
ond to the mortgage that would be necessary to pay 
these material claims, but as he told me the exact 
amount had not been agreed upon. * * * 

Q. Was there anything said between you and Mr. 
Willis as to whether or not the claims for material and 
labor should be paid out of the amount of a new loan? 

A. Only this, that he told me if I went on and finished 
the contract that I would get my pay; that he would see 
that I would get my pay. * * 

Q. He was to have the balance out of the loan that 
was being made after your claim and other claims for 
labor and material were paid? 

A. That is the idea I got of it. 

Q. From the conversation with him? 

A. Yes sir. 

Willis’ testimony contains an explicit denial of the al- 
leged agreement, while the statements of Emslie bearing 
upon that subject are, to say the least, vague and unsat- 
isfactory, although he assured each of the appellees that 
Willis had agreed to accept in lieu of his first mortgage, 
$1,000 in cash and a second mortgage which should be 
subject to the amount of claims for labor and material. 
The evidence, we think, fairly warrants the finding of the 
district court, that Willis was a promoter of the building 
described, and that as such he empowered Emslie, the 
mortgagor, to contract with appellees for the labor and 
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material furnished by them with the understanding that 
his claim in excess of $1,000 should be subordinate to 
their liens. The case is, therefore, within the principle 
recognized by this court in Bohn Mfg. Co. v. Kountze, 30 
Neb., 719; Afillsap v. Ball, 830 Neb., 728; Pickens v. Platts- 
mouth Investment Oo, 37 Neb., 277, and Holines v. Hutchins, 


38 Neb., 601. 
DECREE AFFIRMED. 


Missour: Pactric RAILWAY COMPANY v. LENA Gnistr. 
FILteD OCTOBER 22,1896. No. 6821. 


1. Railroad Companies: Highway SiagnNats: Damacgs. It is prov:ded 
in section 104 of chapter 16 of the Compiled Statutes of this state: 
“A bell of at least thirty pounds weight or a steam whistle shall 
be placed on each locomotive engine, and shall be rung or whis- 
tled at the distance of at least eighty rods from the place where 
the said railroad shall] cross any other road or street, and b2 kept 
ringing or whistling until it shall have crossed said road or stree*, 
under a penalty of fifty dollars for every neglect, to be paid by the 
corporation owning the railroad, one-half thereof to go to the in- 
former, and the other half to this state, and also be liable for all 
damages which shall be sustained by any person by reason of such 
neglect.” 


: INsTRUCTIONS. Under the foregoing provision, in au 
action where an engine started from a position at a distance from 
a street or road crossing of less than eighty rods, it would have 
been proper to instruct a jury in the trial of the cause that th2 bel’ 
should have been rung or the whistle blown from the st-rti g¢ 
place until the engine had crossed the road or street. But und2r 
the existent circumstances it was not an error which calls for the 
reversal of a judgment for plaintiff, that the judge instructed the 
jury that it was the duty of defendant to cause the bell to be rung 
or the whistle to be blown at a distance of at least eigh y rods 
from the place where the railroad crosses a street, and be kept 
ringing or whistling until it shall have crossed such s reet, w.th- 
out further informing the jury that if the bell was rung or the 
whistle blown from the starting point, as in the case at bar, but 
some sixty or seventy feet distant from the crossing, it would have 
fulfilled the duty. 


3. 


The jury was informed by one portion of an 


490 NEBRASKA REPORTS. [Von. 49 


Missouri P. R. Co. v. Geist. 


instruction given as follows: “But defendant is not required to 
both ring the bell and blow the whistle, but must do one or the 
other; a failure to do either, under the statute, renders the defend- 
ant criminally liable.” Held, That the portion in which the jury 
was told that for a failure to perform the designated duty the de- 
fendant became criminally liable, was improper in a civil action 
for damages, and calculated to mislead the jury:in estimating 
the damages to be allowed, if any, and hence prejudicial to the 
rights of defendant. 


: NEGLIGENCE. The failure of a railroad com. 
pany to cause a bell to be rung or a whistle to be sounded as its 
engine approaches a street or road crossing, is evidence which 
tends to prove negligence on the part of the company. It may, 
but does not necessarily demand an inference of negligence. It 
does not establish negligence as a matter of law, and it is error for 
the court to instruct a jury that such failure on the part of the 
company constitutes negligence and renders it liable. Rule an- 
nounced in Chicago, B. & Q. R. Oo. v. Metcalf, 44 Neb., 848, and 
Omaha & R. V. R. Co. v. Talbot, 48 Neb., 627, approved and followed. 


ERROR from the district court of Douglas county. 
Tried below before Scort, J. 


Lee 8. Estelle, J. W. Orr, and B. P. Waggener, for plaint- 
iff in error: 

There was error in the seventh instruction. (Compiled 
Statutes, ch. 16, sec. 104; Atchison, T. d S. F. R. Co. v. 
State, 22 Kan., 1; State v. Heins, 14 Neb., 479; Chicago, 
B. & Q. R. Co. v. Metcalf, 44 Neb., 848; Omaha & R. V. R. 
Co. v. Talbot, 48 Neb., 627.) 


Mahoney & Smyth, contra. 


References: Omaha, N. & B. H. R. Co. v. O'Donnell, 22 
Neb., 475; Union P. R. Co. v. Rasmussen, 25 Neb., 810. 


HARRISON, J. 


Lena Geist, a girl, at the time of the commencement of 
this action, six years of age, by her father and next friend, 
Anton Geist, instituted these proceedings in the district 
court of Douglas county against the defendant railroad 
company to recover damages alleged to have accrued to 
her by reason of injuries caused by the negligence of the 


e 
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defendant company. It was pleaded that the injuries to 
plaintiff were received May 3, 1892, at a place where a 
line of railroad operated by the defendant crossed Nicho- 
las street, in the city of Omaha, and where it devolved 
upon defendant, as a duty, to have present a flagman 
to give persons about to cross the track of defendant 
warning or notice of any approaching trains, engines, or 
cars. It is stated in the petition: “That said injuries 
were caused wholly by negligence and want of care of 
the defendant, in negligently omitting to give a signal of 
the approach of said locomotive and train to said cross- 
ing, either by whistling or ringing the bell, and in negli- 
gently neglecting to properly flag said crossing and to 
give notice to said Lena Geist of the approach of said 
train upon said railroad.” There is in the petition, in 
another portion than that just quoted, this sentence: 
“That the said defendant, by its servants, agents, and 
elmployes, negligently ran a locomotive with a train of 
cars very rapidly along its said tracks, and to and across 
said Nicholas street at said crossing.” The defendant’s 
answer, to the extent we need notice it, was as follows: 
“For further answer this defendant says that the said 
plaintiff ought not to have or maintain her said action 
against this defendant, because it says that the parents 
of said Lena Geist were guilty of gross and criminal care- 
lessness in permitting the said Lena Geist, a mere infant, 
to go about unattended upon the public streets and upon 
railroad tracks which were being used in operating en- 
gines, cars, and locomotives thereon and thereover. That 
the said parents of Lena Geist, well knowing that she 
was incapable of taking care of herself, and of the dan- 
gers that she incurred in crossing railroad tracks, took 
no precaution whatever to protect her from injury and ac- 
cidents. That if the said parents of Lena Geist had exer- 
cised reasonable and ordinary care and diligence as her 
parents and natural guardians and protectors, the injury 
complained of would not have occurred, and the same was 
solely the result of the gross and criminal negligence and 


e 
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carelessness of the said parents of said Lena Geist.” The 
foregoing, coupled with denials of matters stated in the 
petition, were all the defenses contained in the answer. 
There was a reply, and of the issues joined the result of a 
trial was a verdict and judgment for plaintiff in the sum 
of $8,333.33 1-3. The defendant company presents the 
cause here for review. 

One of the errors assigned is directed against the ac- 
tion of the trial judge in giving paragraph No. 7 of the 
instructions to the Jury, which was as follows: “You are 
further instructed that under the statutes of this state 
the defendant is required to have upon each locomotive 
engine upon its tracks a bell and steam whistle, which 
bell must be rung or the steam whistle must be blown 
at the distance of at least eighty rods from the place 
where the railroad crosses a street, and be kept ringing 
or whistling until it shall have crossed such street, but 
defendant is not required to both ring the bell and blow 
the whistle, but must do one or the other. A failure to 
do either, under the statute, renders defendant criminally 
liable, and would be negligence on the part of the defend- 
ant, and if you find from the evidence, under these in- 
structions, that plaintiff was injured by reason of defend- 
ant not ringing the engine bell or not blowing the whistle, 
as above explained, and you further find that such neglect 
to ring the bell or blow the whistle was the proximate 
cause of the injury complained of, and you find that 
plaintiff has established by the evidence the other ma- 
terial alleged facts in her behalf, your verdict should be 
for the plaintiff.” 

The evidence in the case disclosed that the place from 
which the locomotive and train started was only some 
sixty or seventy feet distant from the crossing where the 
plaintiff was struck by the engine, and it is urged that it 
was wrong for the court, in view of such condition of the 
facts, to inform the jury that it was the duty of the de- 
fendant to cause the bell of the engine to be rung, or the 
whistle blown, “at the distance of at least eighty rods 
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from the place where the railroad crosses a street, and be 
kept ringing or whistling until it shall have crossed such 
street,” without further informing that body that it 
would have been sufficient in this case if it had been 
shown that either was done from the time the engine 
started, sixty or seventy feet distant from the crossing, 
and continued until the engine had crossed the street. 
It would have been proper to tell the jury that the bell 
should have been rung or the whistle blown from the time 
the engine started with its train until it reached and 
passed the crossing from a place distant eighty rods, or 
any shorter distance therefrom, to agree with the facts in 
the particular case, and the instruction would have been 
better if so framed. But we do not feel warranted in 
saying that because it was not, the jury were misled and 
rendered a verdict for plaintiff influenced to any extent 
by the statement that the bell must have been rung or the 
whistle blown at least eighty rods from the crossing on 
the approach of an engine to it, when, according to the 
existent facts, there were but sixty or seventy feet inter- 
vening between the starting place of the engine and the 
crossing. We do not consider that there ws such an 
error here as, in itself, calls for a reversal of the judg- 
ment for plaintiff. 

It is further complained of in this paragraph of the in- 
structions that it was error for the trial court to state to 
the jury, “but defendant is not required to both ring the 
bell and blow the whistle, but must do one or the other. 
A failure to do either, under the statute, renders defend- 
ant criminally liable.” That this being a civil action, 
without reference to the penalty attached by statute to 
the failure to ring the bell or blow the whistle of the en- 
gine when approaching the crossing of a road or street, 
it must be said that the information which was conveyed 
to the jury, in the statement that a failure to comply with 
the statute rendered the defendant criminally liable, has 
no possible application in this case. It was entirely 
irrelevant to the issues in the case and was well calcu- 
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lated to mislead a jury; possibly to raise the thought that 
as the failure of the defendant in the particulars in ques- 
tion made it criminally liable, it would not be amiss to 
assess heavier damages against it than in a case where 
no criminal liability accrued. A jury might well con- 
clude that such a statement had some significance and be 
entitled to consideration and weight in its detiberations 
on the issues involved and submitted, from the mere fact 
that the judge, on whom the jury knew it was to depend 
for its information in respect to the rules of law appli- 
cable to the issues and evidence, embodied such a state- 
ment in the charge, and hence give it the force and appli- 
cation to which it seemed entitled. It is urged by coun- 
sel for plaintiff that there was no prejudicial error in this 
portion of the instructions, and if any, it was cured by 
giving the tenth paragraph of the charge, in which the 
jury were told, after an enumeration of elements of dam- 
ages to be considered, that the plaintiff was entitled to 
such an amount as, in the judgment of the jury, “under 
all the facts disclosed by the testimony, you think will 
fairly compensate her for the injury.” It may be said 
that this confined the damages to compensation, but it is 
a very general statement and not sufficient to overcome 
the error committed in the former instruction. 

In support of the argument that it was not wrong for 
the trial court to inform the jury that defendant became 
criminally liable if it failed to observe the statutory re- 
quirements in regard to ringing the bell and blowing the 
whistle, our attention is directed by counsel to the opinion 
in the case of Union P. R. Co. v. Rasmussen, 25 Neb., 810, 
in which it is asserted this court approved two instruc- 
tions, in each of which the trial court quoted the section 
of the statutes in which the requirements are made. The 
section is 104 of chapter 16 of Compiled Statutes, and 
reads as follows: “A bell of at least thirty pounds weight 
or a steam whistle shall be placed on each locomotive 
engine and shall be rung or whistled at the distance of 
at least eighty rods from the place where the said railroad 
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shall cross any other road or street, and be kept ringing 
or whistling until it shall have crossed said road or street, 
under a penalty of fifty dollars for every neglect, to be 
paid by the corporation owning the railroad, one-half 
thereof to go to the informer and the other half to this 
state, and also be liable for all damages which shall be 
sustained by any person by reason of such neglect.” In 
the opinion cited there is the following in regard to the 
two instructions: “In two other instructions the court 
quoted section 104 of chapter 16 of the Compiled Statutes, 
which requires the ringing of the bell and sounding of 
the whistle before reaching public crossings, and in- 
structed the jury that a failure to comply with the re- 
quirements of this statute was ‘a matter properly to be 
considered by the jury in determining whether defendant 
was guilty of negligence in killing the cow.’ It is said 
that the bell was rung and that the cow was not killed 
upon the crossing. Upon the subject of the ringing of the 
bell, and as to the exact location at which the cow was 
killed, the cause was submitted to the jury upon conflict- 
ing testimony, some witnesses testifying that the cow was 
struck at the crossing, and others that she was feeding 
by the track near the crossing. The engineer in charge 
of the train testified that the bell was rung continuously, 
while others who were near by testified that it was not. 
The cause was submitted to the jury upon these two theo- 
ries and the instruction complained of was not errone- 
ous.” It is evident that no complaint had been made of 
quoting that part of the section affixing a penalty for the 
failure to fulfill the exactions of the section. It was not 
under consideration, was not referred to or passed upon 
by the court. The instructions were approved as prop- 
erly submitting the two mooted questions to the jury. 
Whether error or not to quote the portion of the section 
in relation to a penalty in an instruction to a jury in a 
civil case, we need not now discuss or decide. To tell the 
jury, as was done in this case, that it rendered the defend- 
ant “criminally liable,” as descriptive of what conse- 
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quences would attach to omissions to do as was required 
by law, gave it greater import, or moment, than would 
the incorporation of the words of the section in the in- 
struction, for the like purpose. 

It is further objected to paragraph 7 that by it the fail- 
ure to comply with the statutory requirements was made 
negligence as a matter of law, determined so by the trial 
court; that it was, at most, but evidence of negligence, 
and hence the trial court erred in treating it in the in- 
struction as negligence as a matter of law. In the de- 
cision in the case of Chicago, B. é Q. R. Co. v. Metcalf, re- 
ported in 44 Neb., 848, wherein the same question was 
discussed on objection to an instruction that it had the 
weakness alleged against this one, it was announced by 
this court that in such a case it was erroneous to instruct 
the jury that the railroad company was liable if it failed 
to give the signal required by statute, provided the in- 
jury was caused in consequence of such omission. (See, 
also, Omaha & R. V. R. Co. v. Talbot, 48 Neb., 627; Kansas 
City & O. R. Co. v. Rogers, 48 Neb., 653.) 

We are very earnestly urged to re-examine the question 
in this case and reverse the rule established in what we 
will designate, for convenience, the Metcalf Case; and 
some quite forcible arguments in support of a contrary 
doctrine are presented in the briefs filed in this case, and 
also in those filed in other cases now pending and in 
which a similar question arises for consideration. We 
have carefully considered the cases which were cited by 
Commissioner IRVINE in the Metcalf Case, and from an 
investigation of which a conclusion was reached that the 
doctrine stated in the Metcalf Case had been forecast in 
prior decisions of this court, in cases where the same or a 
kindred principle was more or less directly involved and 
considered. We have been furnished with no arguments 
sufficiently convincing to cause us to change our views 
on this point as embodied in the opinion to which we have 
referred, and hence must again signify our approval of 
the reasoning in that case. 
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In the absence of any statutory provisions on the sub- 
ject, it is the duty of the railway company, in approaching 
with its train the crossing of a highway, to use ordinary 
care to avoid a collision with, or injury to, persons on the 
highway, to provide the means and to give suitable warn- 
ings of the approach of the train. (4 Am. & Eng. Ency. 
of Law, 910.) By statutes in some states certain precau- 
tions have been made necessary to be observed on the 
nearing of a train to a crossing, and an absolute liability 
placed upon the company for a failure of the observance 
of the requirements of the statute. (See Code of Tenn., 
1884, secs. 1298, 1300.) In other states the enactments 
are not so stringent, and of the latter is our own state. 
We have hereinbefore quoted it. As we view it, the leg- 
islature selected the bell and whistle as the best means, 
and the ringing of one and blowing of the other, the best 
manner of giving notice of the coming of an engine and 
train to the crossing of a street or highway. This may 
be said to be but the expression of what the law-makers 
afforded as, in their judgment, the best method of effect- 
ing the purpose sought, the performance of some, at least, 
of the duties of a railway company to observe ordinary 
care in the running of its trains. To this was added the 
liability to accrue for a failure to perform any duty which 
arises on the part of any person or corporation when ina 
situation or under conditions where the exercise of ordi- 
nary care is required. The section does not change the 
existing rules of evidence in regard to the establishment 
of any of the elements or constituents of the act or acts 
referred to in it, by making any greater or lesser amount 
of evidence necessary to the proof, or attach more or less 
weight to the proof of any of the facts; and it follows that 
any and all the facts proved, including that of failure to 
comply with the prescription of the statute, are but evi- 
dential of negligence; whether there is negligence, not 
being established as a matter of law for the court to de- 
termine, but whether existent, in view of the facts and cir- 
ens of the case, as a natter of fact, the answer is 
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to be given by the jury. ‘The section does not mean, “If 
you have performed what is herein commanded, you have 
exercised ordinary care, and all that is required, and will 
be relieved from liability,” nor does it mean that if you 
have not performed or complied with the exactions, you 
have been guilty of negligence as a matter of law; but its 
fair meaning, and under the doctrine adopted and now 
approved by this court is: “Your failure to comply with 
the requirements hereof shall furnish evidence from_ 
which a jury may infer your negligence.” 

There are other and further assignments of error, but 
we do not deem their discussion essential at the present 
time. It follows, from what we have hereinbefore ex- 
pressed, that the judgment be reversed and the cause 
remanded. 

REVERSED AND REMANDED. 


NorVAL, J. 


I concur in the conclusion reached, but do not agree to 
all the reasons given in the above opinion for the reversal 
of the judgment of the trial court. 


VERNON W. HALBERT Vv. M. H. B. ROSENBALM ET AL. 
Frrep OcTOBER 22,1896. No. 6079. 


1. Trial: ExcLupING WITNESSES: REVIEW. An application to have the 
witnesses excluded from the court room during the progress of the 
trial of the cause in which they are to be examined is addressed to 
the sound discretion of the trial judge. Where a request for such 
action is refused and no abuse of the discretion is apparent, there 
is no available error. 


2. Review: ConxFLictinc Evipence. A verdict upon conflicting evi- 
dence, with sufficient evidence to sustain it, will not be disturbed. 


3. : IssUES IN APPELLATE CouRT. In an appeal from the county 
court to the district court, the cause must be tried on the same is- 


sues as were tried in the county court, unless some new matter 
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has arisen since the trial there, such as payment, etc. (Fuller o. 
Schroeder, 20 Neb., 631.) 


4, Conversion of Note: MEASURE oF DamaGEs. The general rule is 
that in an action for the conversion of a promissory note, the 
measure of damages in the event of a recovery is the value of the 
note at the time of its appropriation, with interest thereon. 


6. Negotiable Instruments: INTEREST: ConvERSION: AcTions. A prcm- 
issory note which provided for interest annually on the principal 
sum evidenced by it, had been for a number of years in the posses- 
sion of one who it was determined was not the owner of it or en- 
titled to its possession, but who, during the time he had the note 
in possession, collected the annual installments of interest as thty 

» became due, and appropriated them to his own use. Held, That an 
action would lie and could be maintained in favor of ihe owner of 
the note for the aggregate amounts of the payments of interest so 
collected against the party who received and appropriated them. 


6. Rulings on Evidence: HArmi“rss Error. Alleged errors in relatior 
to the exclusion of evidence examined, and heid that, if any errors 
in the action of the court, inasmuch as evidence of a like charac- 
ter and to the same effect of that excluded was admitted or ap- 
peared in other portions of the evid-nce, both prior a-d subse- 
quent to the time of its exclusion, they were without prejudice. 


Error from the district court of Washington county. 
Tried below before DOANE, J. 


Charles Offutt, for plaintiff in error. 
Jesse T. Davis and W. W. Slabaugh, contra. 


HaRnison, J. 


This action was commenced by the plaintiff in the 
county court of Washington county, originally, against 
M. H. B. Rosenbalm of defendants, and in the petition 
there filed it was in substance alleged that on October 5, 
18838, the defendant executed and delivered to Vilina 
Wild a promissory note, which was afterward, and prior 
to its maturity, sold by her and assigned to one Victor G. 
Lantry; that at the time she sold the note she indorsed 
the same in blank and thereby became liable for its pay- 
ment; that the note was sold and assigned on the day he 
purchased it, by V. G. Lantry, to John 8. Halbert, who 
soon thereafter sold and assigned it to the plaintiff, the 
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owner and holder thereof; that no part of the note had 
been paid except such sums as were thereon indorsed 
(the note was attached to the petition and made a part 
thereof), and that there was due the plaintiff from de- 
fendants on the note the sum of $740.17, for which judg- 
ment was demanded. 

The defendant Rosenbalm answered, admitting the 
execution and delivery of the note and the amount due 
and unpaid, as alleged in the petition, but denied the 
plaintiff's ownership of the note, and alleged that the 
pretended indorsement of the note by Vilina Wild was 
a forgery, and that the assignmert to plaintiff was by 
Victor G. Lantry, who had no interest in the note. There 
was a general denial of the other allegations of the pe- 
tition. 

Vilina Wild made application to intervene and plead 
and litigate her rights, and she filed what was denomi- 
nated an answer, in which she admitted the allegations of 
the petition in regard to the making and delivery of the 
note to her by Rosenbalm and denied each and every 
other allegation in the petition contained, and further 
pleaded as follows: 

“3. And further answering, I, Vilina Wild, allege that 
on or about the 5th day of October, 1883, I left the said 
note with Victor G. Lantry as a trustee and for safe-keep- 
ing, to be returned to me whenever same was demanded; I 
have demanded the same, and said Lantry refused to re- 
.urn the same; that I never sold, assigned, or in any way 
parted with the possession of said note; that the same 
was left in the possession of said Lantry; that it was pre- 
sumed by me to be in the possession of said Lantry, as 
trustee, until shortly before the beginning of this suit; 
that Lantry never informed me, Vilina Wild, that he 
claimed the ownership of said note; that I, Vilina Wild, 
never sold or assigned said note to said Lantry, or to any 
person or persons; that she never made her mark on said 
note; that the pretended indorsement is fraudulent and 
unlawful, and is a forgery; that said Vernon W. Halbert 
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and said John S. Halbert are not innocent purchasers of 
said note. 

“4, That the plaintiff has collected as interest on said 
note the following sums of money, to-wit: October 3, 
1884, $65.12; November 4, 1885, $65.12; December 12, 
1886, $65.12; December —, 1887, $65.12; October 5, 1888, 
$65.12; October 5, 1889, $65.12; October 5, 1890, $65.12; 
total amount, $390.72; that said interest was and is now 
due and owing to Vilina Wild as owner of said note. 

“The said Vilina Wild prays plaintiff’s cause of action 
may be dismissed, and that the ownership of said note 
may be adjudged in the intervening defendant, Vilina 
Wild, and that judgment may be entered against the 
plaintiff herein for the sum of $390.72, with interest at 
seven per cent per annum on the amount above stated 
to have been paid said plaintiff from the dates of pay- 
ment thereof, and for costs of suit.” 

To this the plaintiff pleaded as follows: 

“And now comes the said plaintiff and for answer to 
the petition of Vilina Wild, intervenor herein, denies 
each and every allegation in said petition contained, 
which does not admit the allegations of the petition of 
this plaintiff herein filed against the defendant, M. H. 
B. Rosenbalm, to be true. 

“And this plaintiff further answering says that the 
said Vilina Wild should not recover as intervenor in the 
cause for the following good and sufficient reasons, in 
addition to the allegations of ownership in the petition 
of this plaintiff herein filed: 

“1, That the said Vilina Wild is not the owner and 
holder of said note and is not entitled to the proceeds 
thereof, but sold and assigned the same and all her inter- 
est therein, sometime in the month of March, 1884, 
whereby her said cause of intervention should abate. 

“2. That on the 18th day of October, 1890, she filed her 
petition in the district court of Washington county, Ne- 
braska, against one Victor G. Lantry, praying that an ac- 
counting be had and that answer was filed therein by 
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said Lantry, fully accounting to her for said note and 
the proceeds thereof, which said issue is now joined and 
said cause of action and intervention has never been 
withdrawn from said cause, but the issues thereof are 
still pending in the district court of said county. 

“3. That heretofore, to-wit, on the 3d day of January, 
1891, the said Vilina. Wild brought ber action in the dis- 
trict court of said county against Victor G. Lantry and 
William H. Eller, defendants in replevin, the object and 
prayer of said petition being for judgment against the 
defendant for a return of said note and a certain mort- 
gage therewith, or for the value thereof if the same is not 
returned, and for costs and damages for its detentions, 
and the said issues are now pending in that court.” 

The case at bar was tried in the county court, and from 
a judgment there in favor of Vilina Wild was appealed 
to the district court of Washington county, wherein the 
plaintiff filed a petition, which was, in substance, the 
same as that filed in the county court. Rosenbalm an- 
swered in like effect as in county court, and the answer 
filed for Vilina Wild did not differ materially from that 
filed by her in the county court, except in the amount of 
the recovery demanded being increased from $390.72 to 
$445.84. 

A motion was filed for plaintiff to strike from Vilina 
Wild’s pleading all of paragraph 4 thereof, which is the 
portion in which the collection of the interest on the note 
by the plaintiff was stated; also to strike from the prayer 
all reference to such interest or demand for the recovery 
thereof. On hearing, this motion was overruled and 
plaintiff was given leave to plead. The plaintiff then 
replied to Vilina Wild’s answer, stating: 

“This plaintiff objects and protests against the con- 
sideration of any matters or allegations made in said 
answer and objects and protests against the trial or hear- 
ing of any of the issues offered or tendered in said answer 
for the reason that this action was instituted.in the 
county court of Washington county, Nebraska, which 
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said court has a jurisdiction limited to civil cases in any 
sum not exceeding $1,000, exclusive of costs, and the 
amount in controversy in this action, as claimed by the 
said defendant, Vilina Wild, in her answer and cross-pe- 
tition, is more than the sum of $1,000, exclusive of costs, 
for inasmuch as the said Vilina Wild, in said answer, 
seeks to recover a promissory note of the value of $720.63 
with interest from October 5, 1890, at nine per cent, and 
the further sum of $445.84, with interest from dates prior 
to said October 5, 1890, at seven per cent,” and also de- 
nied each and every allegation of the third and fourth 
paragraphs of such answer, except as to portions in the 
reply expressly admitted and charged to be true, and 
further pleaded: 

“Further replying to said answer of the defendant 
Vilina Wild, this plaintiff says: 

“1, That this plaintiff purchased said note, as in his 
petition alleged, from John S. Halbert, and the said John 
S. Halbert purchased the same from Victor G. Lantry, 
the same Victor G. Lantry mentioned and named in the 
third paragraph of the said defendant Vilina Wild’s an- 
swer; that said purchase was made from said Victor G. 
Lantry by said John S. Halbert, on the — day of , 
1884, and the said John 8S. Halbert paid the said Victor 
G. Lantry therefor the sum of $729.60, and the said Vic- 
tor G. Lantry received the same in execution and dis- 
charge of the trust under which he, the said Lantry, held 
said note. 

“2. And plaintiff says that the said money so received 
by said Victor G. Lantry was by said Victor G. Lantry 
applied in discharge of the trust under which he, said 
Lantry, held said note, and the beneficiary of said trust 
received thereafter the full amount of the proceeds of 
said note so paid to said Victor G. Lantry, and thereby 
acquiesced in and ratified the sale of said note by said 
Victor G. Lantry. 

“3. Plaintiff further says that at the time said Victor 
G. Lantry sold said note said Lantry was the trustee 
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holding the same for the said Vilina Wild as the pos- 
sessor of the legal title, and for one M. B. Wild, the hus- 
band of Vilina Wild, as the owner of the equitable title 
to said note, one or both, this plaintiff is not informed 
and cannot positively state which. 

“4, That the said Vilina Wild and the said M. B. Wild, 
the owners of the legal and equitable title respectively to 
said note, have acquiesced in the sale of the same by re- 
ceiving the proceeds thereof from the said Victor G. 
Lantry and by failing for all time since the sale of said 
note by the said Victor G. Lantry to John 8. Halbert on 
the day aforesaid, to make any objections whatsoever 
thereto, to demand the payment of any of the interest 
from the maker thereof, or from this plaintiff, or the said 
John S. Halbert, or the said Victor G. Lantry, the said 
Vilina Wild and the said M. B. Wild, each and both of 
them, during all of said time, since the assignment of 
said note to said John S. Halbert, well knowing of said 
assignment thereof and well knowing that the maker of 
said note, the defendant M. H. B. Rosenbalm, was able 
to pay the same when due and that the same was well 
secured by a mortgage upon real estate, and notwith- 
standing that fact have never demanded any payment of 
said note or the interest thereon or any part thereof, 
either from the maker of said note or from this plaintiff, 
and by virtue of said laches and delay, the said Vilina 
Wild is estopped to assert any claims whatsoever against 
this plaintiff, either to said note or to the money which 
this plaintiff has collected thereon. 

“5. That by virtue of the facts aforesaid, and by virtue 
of the further fact that the said Victor G. Lantry was the 
trustee of the defendant Vilina G. Wild and of the said 
M. B. Wild, he, the said Lantry, had authority to collect 
the said note and to indorse the same and receive the pro- 
ceeds thereof, and the said Victor G. Lantry did so col- 
lect said note and receive the proceeds thereof for the 
use, behoof, and benefit of the owner thereof. : 

“§. That though said note was made payable to the 
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said Vilina Wild, the said Vilina Wild was not the real 
party in interest therein, and was not in her own right 
or person entitled to the proceeds of said note, and did 
not actually own the same, but that the real owner 
thereof was the said M. B. Wild, and that said note was 
made payable to said Vilina Wild because the same was 
secured by a mortgage upon real estate in Washington 
county, Nebraska, and in recording said mortgage the 
record and description of the said note would necessarily 
appear upon the records in the county clerk’s office of 
. Washington county, Nebraska; that at the time the said 
M. B. Wild was insolvent and unable to pay his debts, 
and a number of his, said M. B. Wild’s, creditors had 
obtained judgment against said M. B. Wild in the courts 
of Washington county, Nebraska, and were instituting 
supplementary proceedings for the purpose of satisfying 
their said judgments, executions on said judgments hav- 
ing been returned ‘no property found,’ and for and on ac- 
count of these facts, the said note was made payable to 
the said Vilina Wild, the wife of the said M. B. Wild, in 
.order to prevent said M. B. Wild’s creditors from know- 
ing that he, the said M. B. Wild, owned said note or had 
any interest therein; that said note never was the actual 
property of the said Vilina Wild, nor the proceeds 
thereof nor the money called for by the same, but the 
same belonged to the said M. B. Wild, the husband of the 
said Vilina Wild; that said Vilina Wild, at the time said 
note was taken, well knew that the reason and purpose 
of taking the same in her own name was as hereinbefore 
stated, and that the said M. B. Wild was the real owner 
thereof and that she was by law charged with the trust 
of accounting to him for the full amount thereof, and the 
plaintiff says that the full amount of said note has been 
received and appropriated by said M. B. Wild; that the 
defendant Vilina Wild fully acquiesced therein and that 
she is estopped to set up any title to the same against 
this plaintiff or charge this plaintiff with the amount of 
said note or any sum collected thereon by reason of the 
matters and facts hereinbefore stated.” 
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To this counsel for intervenor interposed a motion to 
strike out all except the second defense, which was the 
general denial, for the reason that they presented new is- 
sues not raised and tried in the county court. This mo- 
tion was overruled. In a trial of the issues to the court 
and a jury there was a verdict and judgment for the in- 
tervenor, and the plaintiff has prosecuted error proceed- 
ings to this court. 

At the inception of the trial of the case in the district 
court the plaintiff requested the separation of the wit- 
nesses and also their exclusion from the court room, 
which request was denied. It is urged that in this there 
was error. It was a matter within the discretion of the 
trial court; the litigant was not entitled to it as a matter 
of right. (Binfield v. State, 15 Neb., 484.) There was no 
abuse of discretion in refusing the request which calls 
for a reversal of the judgment. 

It was assigned for error that the verdict was not sus- 
tained by the evidence. We have carefully examined 
and considered the evidence. It is conflicting as to the 
points in the case necessarily passed upon by the jury in 
arriving at a verdict, but sufficient to support it, hence 
this assignment is of no avail. 

It is argued that the cause of action stated in Vilina 
Wild’s answer was barred by the statute of limitations. 
By reference to the statement of the pleadings herein, 
in the county court, it will be seen that the plea of the bar 
of the statute of limitations was not interposed in that 
court, either by demurrer or answer. The case being on 
appeal from the county to the district court, the issues 
for trial in the appellate ‘court could not be different 
from those presented and tried in the county court unless 
some new matters had arisen since the trial, such as pay- 
ment, release, etc. (Juller v. Schroeder, 20 Neb., 631.) It 
is true, as we have before stated, that the judges of the 
district court overruled a motion to strike from the plain- 
tiff’s plea to Vilina Wild’s answer the portions of it un- 
der which we presume it is claimed the bar of the statute 
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was stated, but, subsequently, the court refused to give to 
the jury, in the charge, an instruction on the subject of 
the statute of limitations and its effect upon the rights of 
Vilina Wild to recover in the action, as prepared and re- 
quested on behalf of the plaintiff, and wholly ignored in 
the instructions to the jury the matter of the statute of 
limitations as applicable in the case, thus clearly indicat- 
ing that it was not considered as of the issues, and we ap- 
prove of the action of the trial court in this particular, 
hence the effect of the statute of limitations as an issue 
need not now be considered. 

In regard to the question of whether or not the inter- 
venor had lost the right to the relief claimed through 
laches we will say that, in view of all the facts and cir- 
cumstances adduced in evidence bearing upon this sub- 
ject, it was within the province of the jury to determine 
it, and it was properly submitted by an instruction. The 
jury settled it on conflicting evidence which was suf- 
ficient to support the finding, hence it will not be dis- 
turbed. 

Before pleading to the answer of Vilina Wild the 
plaintiff moved th¢ court to strike from her answer all 
of paragraph 4 thereof, which contained the allegations 
in regard to the collection by plaintiff of interest which 
accrued annually on the note, and also to strike from the 
prayer of her answer all the portion in which demand 
was made for the recovery of such amounts of interest. 
This motion was overruled, and, under an assignment of 
error as to such action, it is arened that the intervenor 
could not claim ownership of the note and recovery of 
interest thereon, which had, prior to the commencement 
of this action, been collected by the plaintiff. As we 
read and understand the answer of the intervenor, it 
denies plaintiff's ownership of the note; denies that the 
intervenor ever indorsed or transferred it; asserts her 
ownership and the collection by plaintiff of the interest 
installments and their appropriation by him. The case 
seems to have been presented by the attorneys for inter- 
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venor, and the trial proceeded at all times on the theory 
that Vilina Wild had been the owner of the note and en- 
titled to the interest, which, at any time, by its terms, 
became due, and her consequent right to recover it, and 
any sums of it collected and appropriated by any person 
without authority so to do. It is alleged by counsel for 
plaintiff that the cause of action, if one for conversion, 
accrued when the note was appropriated by plaintiff and 
that the interest payments were but subsidiary to the 
notes and incidental, and the action for the recovery of 
the note necessarily one and indivisible, in which there 
might be a recovery of the value of the note as of the time 
of the conversion, but not for any interest which, by the 
terms of the instrument, bad become due and been col- 
lected by the party in possession of the note. The gen- 
eral rule is, no doubt, that in an action for the conversion 
of a promissory note the measure of damages is the 
value of the note at the time of appropriation, with inter- 
est thereon. But here we have a case in which the party 
in possession of a note which provides for the payment 
of interest installments during the life of the note and 
before its maturity, who, after the debt was due, came 
into court to recover the amount thereof from the maker 
of the note, also the original payee who intervenes and 
claims ownership of the note in suit, and prays a recovery 
of sums of interest collected when due by the party in pos- 
session of the note, and who at no time, according to the 
finding of the jury, was owner of the instrument and con- 
sequently not entitled to the interest. The interest pay- 
ments, it is true, were provided for by and in the note, 
but they were to be made at definitely designated dates, 
the amounts so outlined as to be ascertainable by slight 
computations, and the payment of each not in any man- 
ner or degree connected with the final payment of the 
principal, certainly not as to time, and not necessarily as 
to the person to whom it must be made, as it was possi- 
ble that this might be different as to each payment of in- 
terest, if the ownership at each time was in a different 
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person. To say that the intervenor should recover but 
the face value of the note at the time of the conversion, 
with intertst allowed by law to date of verdict or pay- 
ment, would not be exact justice between the parties. 
The amount of damages to the intervenor is ascertained 
and measured by the evidence. The plaintiff, when he 
made collections of interest, was not the owner of the 
note; he had no right to them and his retention and use 
of them were direct wrongs, as against the rights of the 
intervenor. Justice in the case would seem to demand 
that the intervenor be allowed a recovery in the amount 
of the value of the note, if asked, together with such inter- 
est as had been collected by plaintiff, or for the aggre- 
gate sum of the installments of interest collected Without 
including the value of the note if she desired to recover, 
as she signified in her pleading herein that she did. In 
an action to recover for the conversion of corporate stock 
(see Hubbell v. Blandy, 49 N. W. Rep. [Mich.], 502) it was 
held: “In such case the bailor may recover the value of 
the stock at the time of conversion, with all dividends 
paid from the time of delivery, together with interest on 
the value of the stock from date of conversion, and.on the 
dividends from date of respective payments.” (Bank of 
Montgomery v. Reese, 26 Pa. St., 143; Morris v. Coburn, 9 
S. W. Rep. [Tex.], 345.) 

It is claimed that the trial court erred in excluding 
certain evidence offered on behalf of plaintiffs. One con- 
tention is that M. B. Wild, the husband of the intervenor, 
made a trade out of which arose an indebtedness in his 
favor which was evidenced by the note herein involved; 
that it belonged to him and was made payable to his 
wife, the intervenor, as payee, pursuant to his directions, 
and to induce his creditors, who were numerous and 
clamorous, to believe that it was her note. It is further 
asserted that evidence of the facts just outlined was com- 
petent on the issue of whether the intervenor did indorse 
the note, as alleged; that it would tend to support the 
allegations that she did so, for the reason that it would 
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tend to show that she had no real interest at stake, and 
hence would more readily indorse the note than if such 
action effected a transfer of her actual owner$hip of the 
instrument. The portion of the record to which we are 
referred as showing this alleged error is as follows: 

Q. Will you state, please, the reason why the note was 
‘taken payable to Vilina Wild? 

A. Why, the sheriff was after Milt pretty lively, and he 
put it in her name. 

Objected to, as irrelevant, incompetent, and imma- 
terial. Objection sustained, and plaintiff excepts. 

‘Mr. Offutt: I offer to show by this witness that at the 
time the note was taken, to-wit, on October 5, 1885, it 
was given in consideration for property, the whole equl- 
table and beneficial title to which was in Milton B. Wild, 
the person who afterwards received credit for the note, 
and that the note was made payable to the wife, Vilina 
Wild, because at that time, to-wit, on the date that the 
note was executed, Milton B. Wild was insolvent and be- 
ing pursued by his creditors, by creditors’ bills and bills 
of discovery, and that inasmuch as this note was to be 
secured by a mortgage and would appear of record, the 
legal title is taken in Vilina Wild while the beneficial 
ownership was conceded to be in Milton B. Wild. 

Objected to, as irrelevant, incompetent, and imma- 
terial. Objection sustained, and plaintiff excepts. 

If the offered evidence, or any part of it, was competent 
and should have been admitted, which we do not decide, 
it was, according to the argument here, such of it as 
tended to establish that the real owner of the note was 
Milton B. Wild, and that his wife, to whom it ran in 
terms, had no interest therein. By a glance at the ques- 
tion and answer which immediately preceded the offer, 
and which we have just quoted, it will be noticed that it 
appears that the note was made to the intervenor simply 
because “the sheriff was after Milt pretty lively.” No 
motion was made to strike this out of the record and it 
stood as evidence. Immediately preceding it appears the 
folowing: 
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Q. Were you present at the time this note of October 
5, 18838, was executed? 

A. Why, yes; it was executed at my office. 

Q. Who else was present at the time? 

A. I don’t recall now; it was one of Milt’s deals, and I 
think I drew up the mortgages. 

Q. Do you know whether Vilina Wild was present or 
not? 

A. Why, no, she was not there. 

Q. What was done with the note immediately after it 
was executed or signed by Rosenbalm? 

Objected to, as having been gone over. 

Q. From that time until the time it was indorsed, as 
you stated, by Mrs. Wild? 

A. Oh, I put it in Milt’s package. He had a package of 
notes there at that time. 

Q. You may state whether it went out of your office in 
the meantime or not. Did it go out of your office from the 
time it was executed until the time that the indorsement 
was made? 

A. Never. 

-Q. Did Vilina Wild see the note from the time that the 
note was executed until the time that the indorsement 
was made? 

A. Why, she had no knowledge of the note and never 
saw it. 

There was other evidence given by this witness, which 
was to the effect that Milton B. Wild, and not the inter- 
venor, was the owner of the note; that “there was nothing 
peculiar about this other than about other notes, besides 
this,—taken in her name, but always for Milt’s benefit.” 
There was also evidence that the transaction from which 
sprung this note was a trade of Milton B. Wild’s, and with 
which the intervenor had no concern, and in which she 
took no part; hence, if any error in the exclusion of the 
offered evidence, it was without prejudice. (Green v. Hugh- 
itt School Township, 59 N. W. Rep. [S. Dak.], 224; Barber 
r. James, 31 Atl. Rep. [R. I.], 264; Schwartz v. Karlovsky, 
51 Il. App., 371.) ' 
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It follows from the conclusions reached herein on the 
questions presented and discussed that the judgment of 
the district court must be 

AFFIRMED. 


E. J. ROSECRANS, SHERIFF, V. MARGARET J. ASAY.: 
Freep OcTOBER 22,1896. No. 6793. 


1, Replevin: Damaces: Pieapine. In replevin special damages must 
be pleaded by the plaintiff or they cannot be. recovered. 


2. : : Held, That the petition is sufficient, after 
judgment, to sustain the findings. 
8. Damages held not excessive. 


4, Review: AFFIDAVITS: BILL oF Exceptions. Affidavits used at a hear- 
ing of a motion for a new trial cannot be considered in the su- 
preme court in error proceedings unless made a part of the record 
by a bili of exceptions. 


ERROR from the district court of Sheridan county. 
Tried below before Bartow, J. 


C. Patterson, W. W. Wood, and Stewart & Munger, for 
plaintiff in error. 


Thomas L. Redlon, contra. 


NORVAL, J. 


c 


This is an action to recover the possession of certain 
personal property. The petition contains the usual alle- 
gations in replevin, and prays damages for the unlawful 
detention and for the loss and injury to the property. 
The answer consists of a general denial. There was a 
trial to the court, with findings and judgment for the 
plaintiff, her damages being assessed at $500. Upon a 
motion for a new trial a remittitur for $250 was required 
to be, and was, filed by plaintiff as a condition of sustain- 

a 
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ing the judement, for a like sum. Tbe defendant prose- 
cutes error. 

Three grounds are relied upon for a reversal of the 
judgment: 1. The findings are contrary to the evidence. 
2. The damages are excessive. 3. There was error in not 
granting a new trial because of newly discovered evi- 
dence. 

Margaret I. Asay, the plaintiff below, was the owner of 
a quantity of personal property, consisting of seven or 
eight wagon loads of household goods, furniture, pictures, 
books, bric-a-brac, etc. In April, 1891, she caused the 
same to be carefully and securely packed in strong 
wooden boxes at Pine Ridge Agency, and transported 
thence by teams to Gordon for shipment to Illinois. 
While at Gordon the goods were attached as the property 
of J. F. Asay by the defendant as sheriff. The next day - 
plaintiff recovered possession by a writ of replevin, and 
on the same day the defendant seized the goods under 
other attachments, issued against said J. F. Asay. Nine 
days later plaintiff instituted this action, obtaining pos- 
session, it is claimed, of only a portion of the property 
attached, and that in a badly damaged condition. What- 
ever goods were taken under the second replevin writ 
were shipped by rail from Gordon, this state, to Oregon, 
Illinois, where plaintiff received them. When they 
reached the said place a considerable part was missing, 
and numerous articles were injured. But it is insisted 
that there is no testimony to show that the loss and in- 
jury occurred while the goods were in defendant’s pos- 
session, but that the same may have happened while being 
transported on the cars, or by wagon from Pine Ridge 
Agency to Gordon. The evidence shows that the goods 
were packed with unusual care, under the personal super- 
vision of the plaintiff, the boxes were bound with wire, 
and that it was impossible that any part could have been 
abstracted or injured while en route to Gordon, since 
none of the boxes were missing or had been opened. After 
the attachments were levied, and while the goods were in 

37 
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defendant’s possession, the boxes were broken open and 
contents removed, and a portion put back therein in a 
haphazard manner. When plaintiff obtained possession 
by virtue of the writ of replevin it was found that many 
of the articles were broken and damaged, and others miss- 
ing. Those recovered were reboxed and placed on the 
cars, Jules Ecofey accompanying them to Oregon, Illinois. 
He testified that the boxes had not been opened or injured 
from the time they were shipped from Gordon until they 
reached plaintiff’s home, near Oregon. The defendant 
admitted when upon the witness stand that he opened all 
the boxes but one or two, and invoiced the goods. The 
testimony is ample to show that the loss and injury oc- 
curred while the goods were in defendant’s custody. This 
was sufficient. It was not necessary to show that the 
sheriff personally abstracted, or made way with, or in- 
jured the goods. If they were stolen or damaged while 
under his control, he is responsible to plaintiff therefor. 
There is no finding, although the evidence would have 
justified one, assessing damages for the value of the prop- 
erty lost, stolen, or wholly destroyed. The court merely 
assessed damages for unlawful detention. ‘Therefore, in 
determining whether the damages allowed are excessive, 
we must leave out of consideration the articles that were 
lost or destroyed. It is insisted that under the pleadings 
no recovery can be had for injury to the goods, because 
special damages are not pleaded by the plaintiff. In re- 
plevin, special damages resulting in injury to property 
while in defendant’s possession must be specially averred. 
(Whitney v. Levon, 34 Neb., 443.) The amended petition 
alleges “that during the time the said goods were in the 
possession and under the control of the defendant, the 
articles of said goods described in Exhibit C, which is 
hereto attached and made a part of this petition, were 
damaged and destroyed without the consent of plaintiff, 
as stated in said exhibit, to the amount set opposite each 
article in said exhibit, and, in the aggregate, to the 
amount of $1,840, to plaintiff’s damages in the sum of 
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$1,840.” The exhibit referred to is attached to the plead- 
ing. The above averment, after judgment, is sufficient to 
sustain a finding for damages resulting from injury to 
the property. An examination of the testimony shows 
that the depreciation in the value of the property from 
breakage alone exceeds the sum of $250, the amount of 
the judgment, after the filing of the remittitur; hence a 
reversal cannot be had on the ground that the damages 

are excessive. 
Attached to the motion for a new trial are several affi- 
davits relating to evidence discovered since the trial, but 
‘these affidavits are of no avail here, since they are not 
embodied in the bill of exceptions. (Credit Foncier of 
America v. Rocers, 8 Neb., 34; Walker v. Lutz, 14 Neb., 274; 
Tessier v. Crowley, 16 Neb., 372; Vallindingham v. Scott, 30 
Neb., 187.) The judgment is 
AFFIRMED, 


GrEorGE L. BARNEY v.SraTE OF NEBRASKA. 


FILeD OCTOBER 22, 1896. No. 8497. 
1. Jury: Discuarce or Pane. A district Judge may, for any lawful 
cause, discharge a regular panel of the petit jury and direct the 
sheriff to call other jurors to take its place. 


: Cause FOR DISCHARGE. The fact that the jury was illegally 
drawn is a sufficient cause for discharging it from service. 


The fact that all, or nearly all, jurors upon the regu- 
lar panel are disqualified from sitting in any case remaining to be 
tried at the term is a sufficient cause for discharging the panel. 


SPECIAL VENIRE. The provisions of section 465a of the 
Criminal Code are not exclusive but are to be construed in connec- 
tion with section 664 of the Civil Code. 


Therefore, when the causes exist which authorize the 
court to order a special venire under section 465@ of the Criminal 
Code, the court may, instead of so doing, in its discretion, the regu- 
lar panel being disqualified from sitting in other cases during the 
term, discharge that panel and direct a new jury to be drawn under 
the provisions of section 664. 
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: Rote or Court. A rule of court is an order made by 
a court having competent jurisdiction, and therefore under section 
8, chapter 5, Compiled Statutes, in a district where there are two 
district judges the court may, by special order, direct a jury of less 
than forty-eight to be drawn, such special order being a ‘‘rule” 
within the meaning of that section. 


Tt. Information: NAMES OF WITNE°*7s: INDORSEMENT. Permitting 
names of witnesses to be indorsed on an information after the in- 
formation is filed is a matter resting within the discretion of th> 
trial court, and notwithstanding a general rule of court requiring 
such names to be indorsed within twenty-four hours after their 
discovery, a judgment will not be reversed where the application 
to indorse the names was not made until a later time, provided 
no prejudice to the accused resulted. 


: Review. The accused having made no motion 
for a postponement of the trial because of the indorsement of such 
additional names, no prejudice will be presumed. 


9; Criminal Law: Insrructions. In a criminal case it is not erroneous 
to direct the jury that its oath imposes upon it no obligation to 
doubt, where no doubt would have existed if no oath had been ad- 
ministered. (Spies vr. People, 122 IIl., 1, followed.) 


> 10. : SENTENCE: CLEMENCY. Where no error appears in the rec- 
ord of a criminal case and the sentence imposed is one warranted 
by the statute, it will not be reduced by this court because of ap- 
parent undue severity. To so reduce it would in such case be an 
act of clemency and not a judicial review of the trial, snd the ex- 
ercise of such clemency is a power reposed by the constitution in 


the governor and not in this court. 


11. Larceny. Evidence held to sustain the verdict. 


ERROR to the district court for Holt county. Tried 
below before WESTOVER, J. 


R. Rk. Dickson, for plaintiff in error. 


A. 8. Churchill, Attorney General, and Georye A. Day, 
Deputy Attorney General, for the state. 


IRVINE, C. 

The plaintiff in error was informed against in the dis- 
trict court of Holt county for stealing four steers, the 
property of George Sinlinger. He was convicted and 
sentenced to imprisonment in the penitentiary for six 
years. He brings the case here for review, assigning 
humerous errors. 
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Several of the assignments relate to the legality of the 
jury by which the plaintiff was tried. The record dis- 
closes that on the 4th day of April, 1896, the court dis- 
charged the regular panel of the petit jury for the reason 
that it had been illegally drawn, and forthwith ordered 
the sheriff to summon twenty-four good and lawful men 
having the qualifications of jurors to serve as petit jurors 
for the remainder of the term. Subsequently, on the 18th 
day of April, an order was entered reciting that it having 
been suggested to the court by the county attorney and 
other members of the bar that this special panel, having 
been drawn from for the trial of the case of the state 
against Fanton and the case of the state against Dunham, 
and Barney and Dunham being informed against to- 
gether and the evidence against the two being largely 
the same, from such information and the judge’s personal 
knowledge of the facts, the members of that panel were 
disqualified from sitting in the trial of the remaining 
cases or any other case to be tried at the term, it was or- 
dered that the panel be discharged. The same day an 
order was entered directing the sheriff to summon 
twenty-four other good and lawful men to serve as jurors 
until discharged. In short, the record discloses that the 
regular panel was discharged because not lawfully 
drawn. A new jury was summoned by the sheriff and 
this one discharged because tts members were disquali- 
fied from sitting on any of the cases remaining to be 
tried at that term of court; and a third jury was sum- 
moned by the sheriff. The plaintiff in error did not 
object or except to the first order discharging the regu- 
lar panel. He did, however, move to quash the sec- 
ond panel, because the first had been unlawfully dis- 
charged, and he moved to quash the third panel, by 
which he was tried, because of irregularity in the prior 
proceedings and because it had not been drawn according 
to law. Preliminary to his first motion, he souglit to cor- 
rect the record by having it show that while Dunham had 
moved to quash the first regular panel, this motion had 
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been withdrawn and the court quashed it on its own mo- 
tion, no objection thereto being then pending. The court 
overruled this motion to correct the record. Conceding 
that the control of its records by a court may be reviewed 
by appellate procedure, we cannot review this action, for 
the réason that the evidence on which the court acted in 
refusing to change the record does not here appear by bill 
of exceptions or by any other authenticated record. 
Nearly all the other questions suggested by this some- 
what complicated procedure are not open to review for 
the same reason. The motions by which the questions 
were raised in the trial court were supported by affidavits, 
which are not preserved by any bill of exceptions. The 
rule is so well settled that we should never be again re- 
quired to announce it, that in order to make affidavits 
used on the hearing of a motion a part of the record in 
such manner as to permit this court to consider them, 
they must be embodied in a bill of exceptions. 

In this state of the case we have presented merely the 
power of the court to discharge the regular panel if ille- 
gally drawn, its power to order the sheriff to summon a 
new jury, its power to discharge that jury when it appears 
that the men composing it are disqualified from further 
sitting during the term, and its power to then direct the 
sheriff to call a third jury. The statutes applicable to 
the subject are section 664 of the Code of Civil Procedure 
and section 465¢ of the Criminal Code. The latter section 
was passed as an independent act in 1881, and is the later 
expression of the legislature. These sections are as fol- 
lows: 

“Sec. 664. Whenever the proper officers fail to summon 
a grand or petit jury, or when all the persons summoned 
as grand or petit jurors do not appear before the district 
courts, or whenever at any general or special term, or at 
any period of a term, for any cause there is no panel of 
grand jurors or petit jurors, or the panel is not complete, 
said court may order the sheriff, deputy sheriff, or coroner 
to summon without delay good and lawful men, having 
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the qualifications of jurors, and each person summoned 
shall forthwith appear before the court, and if competent, 
shall serve on the grand jury or petit jury, as the case may 
be, unless such person may be excused from serving or 
lawfully challenged.” 

“Sec. 465a. That when two or more persons shall have 
been charged together in the same indictment or informa- 
tion with a crime, and one or more shall have demanded 
a separate trial, and had the same, and when the court 
shall be satisfied, by reason of the same evidence being 
required in the further trial of parties to the same indict- 
ment or information, that the regular panel and bystand- 
ers are incompetent, because of having heard the evi- 
‘ dence to sit in further causes in the same indictment or 
information, then it shall be lawful for the court to re- 
quire the clerk of the court to write the names of sixty 
electors of the county “wherein said cause is being tried, 
each upon a separate slip of paper, and place the same in 
a box, and after the same shall have been thoroughly 
mixed, to draw therefrom such a number as in the opinion 
of the court will be sufficient from which to select a jury 
to hear said cause, and the electors whose names are so 
drawn shall be summoned by the sheriff to forthwith ap- 
pear before the court, and after having been examined, 
such as are found competent and shall have no lawful 
excuse for not serving as jurors shall constitute a special 
venire, from which the court shall proceed to have a jury 
impaneled for the trial of the cause, and the court may 
repeat the exercise of this power until all the parties 
charged in the same indictment or information shall have 
been tried.” 

The power of the court to discharge for cause one or 
more of the regular panel cannot seriously be questioned. 
This is a matter resting within the judicial discretion of 
the district judge, and having discharged certain or all of 
such regular jurors, the statute first quoted authorizes 
the court to direct the sheriff to summon others to take 
their places. (Dodge v. People, 4 Neb., 220.) This record 
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shows that the regular panel was discharged because not 
legally drawn. This was certainly a sufficient reason for 
the order. The reasons given for discharging the second 
panel were substantially those recited in 465a of the 
Criminal Code as justifying the procedure therein pro- 
vided. In the absence of a bill of exceptions, at least, 
we must presume that those facts existed, and the court, 
on that state of facts, having discharged the panel and 
ordered the sheriff to summon a new panel, the question 
is, therefore, presented whether section 664 of the Code 
of Civil Procedure applies to such a case, or whether, on 
the other hand, the provisions of section 465a of the 
Criminal Code are exclusive. If the latter view be cor- 
rect, then a special venire should have been drawn by the 
clerk, and a jury summoned by the sheriff except in pur- 
suance of that method was illegal. Section 466 of the 
Criminal Code provides that in all cases, except as may 
be otherwise expressly provided, the jury summoned and 
impaneled according to the provisions of the laws in force 
relating to the summoning and impaneling of jurors in 
other cases shall try the accused. Therefore, the method 
provided by the Civil Code for drawing, summoning, and 
impaneling jurors applies to criminal cases except as 
otherwise provided. (Dodge v. People, supra.) Section 
465a of the Criminal Code, it will be observed, has in view 
a state of affairs where the regular jury is incompetent, 
because of having heard the evidence, to sit in a particu- 
lar case, and it provides that in such case “it shall be 
lawful” for the court to require the clerk to draw a jury 
as the section provides, and the jurors so drawn shall 
constitute a special venire for the trial of that particular 
cause. The language of the section is not mandatory, it 
is simply permissive. Undoubtedly the court in the case 
before us might, on the finding of facts contained in its 
order, have proceeded under section 465a to draw a 
special venire for the trial of Barney’s case, retaining the 
old panel in service. But the condition was presented 
that there was no further work for the regular panel to 
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perform except the trial of cases in which it was disquali- 
fied, and the court, instead of adopting this special pro- 
cedure, absolutely discharge the old panel and caused 
a new general panel to be drawn in accordance with the 
general law. This, we think, it had power to do. Sec- 
tion 664 provides that this procedure may be resorted to 
when “for any cause” there is no panel of petit jurors. 
It is certainly a good cause for discharging a panel that 
the jurors are incompetent to sit in any case remaining 
to be tried. ‘The two sections are not conflicting, the 
language of the later act is not mandatory, and we hold 
that the provisions of section 465a are not exclusive, and 
that the court acted neither illegally nor in abuse of its 
discretion in proceeding under the former section instead 
of the latter. So far as the record discloses, no objections 
were made to any of the jurors so summoned, and it does 
not appear that the accused was in any way prejudiced 
by the procedure. 

It is suggested that the last panel was unlawful for the 
reason that there are two judges of the fifteenth judicial 
district, and that section 8 of chapter 5, Compiled Stat- 
utes, enacts that in such districts there shall be drawn a 
panel of forty-eight jurors, with a proviso that “where 
such number of jurors may not be required the judges 
may, by appropriate rule, provide for the drawing of a 
less number.” It is argued that there was no rule of 
court existing in Holt county whereby a less number than 
forty-eight might be drawn, and that the court therefore 
erred in ordering only twenty-four to be drawn. ‘To this 
assignment there are two answers. In the first place, it 
does not appear that, by challenge or otherwise, even the 
twenty-four names drawn were exhausted in obtaining a 
jury, so that Barney was not prejudiced by the drawing 
of a less number than forty-eight names. In the second 
place, counsel misapprehend the force of the word “rule” 
in the statute quoted. The statute does not contemplate 
a fixed, permanent, and general rule of court fixing the 
number of jurors. This is to be governed from time to 
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time by the condition of business. A rule of court may 
be general or special. Generally it is “an order made by 
a court having competent jurisdiction.” (Bouvier’s Law 
Dictionary.) The order directing twenty-four jurors to 
be drawn was a rule providing for a less number than 
forty-eight within the meaning of the statute. 

On the 30th day of April the county attorney filed a 
motion for leave to indorse upon the information the 
names of John J. Dunham and Serene Holts as witnesses 
against the accused. On May 4 the motion was sustained, 
over the objections of the accused, and the trial was pro- 
ceeded with on the same day. This is complained of on 
several grounds. In the first place, a general rule of 
court is pleaded, whereby it is made the duty of the 
county attorney to indorse the names of all witnesses 
known to him, upon whose testimony the state will rely, 
previous to filing the information, and that the names of 
all other witnesses afterwards discovered shall be in- 
dorsed within twenty-four hours after their discovery. 
The motion shows that the facts were discovered by the 
county attorney on April 28, more than twenty-four, hours 
before the motion was filed. Section 579 of the Criminal 
Code provides that the county attorney shall indorse on 
the information the names of such witnesses not known 
to him at the time of filing the information, “at such time 
before the trial of any case as the court may, by rule or 
otherwise, prescribe.” The general rule has been adopted 
that permitting names of witnesses to be indorsed on the 
information is a matter within the discretion of the trial 
court. A rule of court which would arbitrarily forbid the 
indorsement of names of witnesses essential to the state, 
under circumstances not prejudicing the rights of the ac- 
cused, and thereby defeating a just administration of the 
criminal law, would be unreasonable and more honored in 
the breach than the observance. Notwithstanding any- 
such general rule, a rule made by the court itself and 
within its power to rescind, the court would be justified in 
permitting names to be indorsed within a reasonable time 
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after their discovery, provided the rights of the accused 
were properly protected. The application was filed April 
30. While it was not ruled upon until May 4, the filing 
of the application was ample notice to the accused of the 
purpose of the state. When the court gave permission to 
indorse the names, no application was made for a post- 
ponement of the trial. If such application had been 
made it should undoubtedly have been granted. But in 
the absence of such an application no prejudice can be 
presumed, and it is certain no prejudice resulted. In 
such cases the error, if any, lies in forcing the accused to 
trial immediately upon the indorsement of new names on 
the information, and not in permitting those names to be 
indorsed. (Rauschkolb v. State, 46 Neb., 658.) 

Error is assigned upon the giving of the seventh in- 
struction, which is as follows: “A doubt, to justify an 
acquittal, must be reasonable, and it must arise from a 
candid and impartial investigation of all of the evidence 
in the case. A doubt produced by an undue sensibility 
in the mind of any juror in view of the consequences of 
his verdict is not a reasonable doubt. And the juror is 
not allowed to create sources or materials of doubt by 
resorting to trivial or fanciful suppositions and remote 
“conjectures as to possible states of facts differing from 
those established by the evidence. Your oath imposes 
upon you no obligation to doubt where no doubt would 
exist if no oath had been administered. If, after a care- 
ful and impartial examination and consideration of all 
of the evidence in the case, you can say that you feel an 
abiding conviction of the guilt of the defendant, and are 
fully satisfied to a moral certainty of the truth of the 
charges made against him, then the jury are satisfied 
beyond a reasonable doubt.” The particular portion of 
this instruction of which complaint is made is that part 
whereby the jury is told that the oath imposed no obili- 
gation to doubt where no doubt would exist if no oath had 
been administered. Whenever a court undertakes to de- 
fine a reasonable doubt, it opens the way to a vast amount 
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of speculative reasoning without any very practical ap- 
plication. As said by Judge Thompson, in his work on 
Trials: “All the definitions are little more than meta- 
physical paraphrases of an expression invented by the 
common-law judges, for the very reason that it was capa- 
ble of being understood and applied by plain men in the 
jury box.” (2 Thompson, Trials, sec. 2463.) The writer 
very much doubts whether any confusion has ever existed 
in the mind of a juryman in regard to the meaning of the 
term, except where that confusion has arisen from such 
attempts to define the term. The instruction complained 
of was, in substance, that given in the so-called “Anarch- 
ist Cases” (Spies v. People, 122 I11., 1), and approved by the 
supreme court of Illinois. The portion complained of 
was merely a paraphrase of the common expression that 
a jury cannot doubt as jurymen while they believe as men. 
With regard to this expression the supreme court of 
Pennsylvania has said: “It is the familiar language found 
in the text-books and decisions which treat of the sub- 
ject.” (Nevling v. Commonwealth, 98 Pa. St., 322.) As said 
by the trial judge in the case last cited: “I have heard 
men who have sat on juries in criminal cases, after they 
had rendered a verdict of not guilty, say that they be- 
lieved the man was guilty, but the commonwealth had_ 
not proved it. This is a great error, for if you believe 
aman guilty solely from the evidence, the commonwealth 
has proved it.” This is as good law as it is good sense, 
and there was no error in directing the jury that in weigh- 
ing the evidence they should not undertake, by virtue of 
their oaths, to pursue a course of reasoning differing from 
that which their experience as men had taught them to be 
safe and trustworthy. 

It is contended that the verdict is not sustained by the 
evidence. It is true that the most direct evidence against 
the accused was furnished by certain witnesses who, in 
their testimony, confessed themselves to be thieves and 
perjurers. These witnesses were not in all points, or per- 
haps in the most vital points, corroborated by the testi- 
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mony of apparently honest men. But their testimony 
does receive some corroboration of that character. The 
credibility of the witnesses was for the jury, subject to a 
cautious revision by the trial judge. We cannot say that 
there is not sufficient evidence to sustain the verdict. 

Finally, we are asked to reduce the sentence as excess- 
ive, by virtue of the provisions of section 509a of the 
Criminal Code. We are aware that in two or three cases 
passed upon soon after the adoption of that provision 
the court exercised the power which the legislature 
thereby attempted to confer upon it. According to the 
state’s testimony in this case, the plaintiff was one of 
three men who jointly committed the offense. The other 
two men committed perjury upon their own trials to 
shield themselves, and, apparently hoping still further 
to avoid the consequences, took the stand in this‘case and 
confessed their theft and their perjury for the purpose of 
convicting Barney. He is the only one of the three who 
is not, by his own confession, a cowardly and conscience- 
less criminal. To our minds the sentence was, under the 
circumstances, unduly harsh. But we find no error in 
the record, and we think the application now made is one, 
in effect, for clemency, and not for the rectification of a 
judicial error. Under the constitution, the power to exer- 
cise clemency is vested in the governor, and not in this 
court. So that, notwithstanding our impressions in the 
matter, we feel that we are not warranted in interfering, 
and that the application should be made to the executive 
department of the government, wherein the constitutional 
power is vested to grant it. 

Some time after the submission of the case, and after 
the preparation of the foregoing opinion, a motion was 
filed for leave to file an additional transcript, containing 
a bill of exceptions embodying some of the affidavits re- 
ferred to in the motions challenging the array of jurors. 
The only new matter disclosed, hpwever, by the bill of 
exceptions tendered is proof tending to support the mo- ° 
tion to correct the journal by showing that the first regu- 
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lar panel was discharged by the court of its own motion, 
after Dunham’s motion to quash it had been withdrawn. 
Leave is given to file this transcript, but it does not affect 
the decision of the case, because the judge had power, on 
learning that the jury had been illegally drawn, to dis- 
charge it of hisown motion. He was not required to pro- 
ceed with an illegal jury until some litigant challenged 


the array. 
AFFIRMED. 


JOHN D. OREIGHTON v. Harry HAYTHORN BT AL. 
FILED NOVEMBER 5, 1896. No. 6875. 


1. Instructions: AssIGNMENTS OF Error. An assignment of error di- 
rected generally against a group of instructions will be considered 
no further than to ascertain whether any one thereof was rightly 
given or rightly refused. 


2. Replevin: Lien: MEASURE OF DAMAGES. Where the defendant in an 
action of replevin claims a special interest only in the property 
in controversy by virtue of a mortgage or other lien, his measure 
of damage, in case the property cannot be returned, is the amount 
of his lien with interest and costs, within the value of the property. 


: Finpines. A verdict for the defendant in an 
action of replevin, whose claim arises from a lien upon the prop- 
erty in controversy, without a finding as to the value of his posses- 
sion, is not responsive to the issues and is contrary to law, within 
the meaning of subdivision 6 of section 314 of the Code. 


ERROR from the district court of Keith county. Tried 
below before NEVILLE, J. 


John R. Brotherton and McClanahan & Halligan, for 
plaintiff in error. 


Grimes & Gilcow, F. Q. Feltz, and Albert Muldoon, contra. 


Post, C. J. 


This was an action of replevin in the district court for 
Keith county by the plaintiff in error, John D. Creighton, 
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to recover certain horses and colts then in the possession 
of the defendant therein named, Harry Haythorn, and 
which were, as charged, unlawfully detained by the lat- 
ter. The controversy appears to have been settled to the 
mutual satisfaction of the parties named and a written 
stipulation executed and filed whereby the plaintiff 
agreed to dismiss said action at his own cost. Subse- 
quently, however, and before a final disposition of the 
cause, John W. Hughbank and Lucy Hughbank were, by 
order of court, permitted to intervene for the purpose of 
asserting a right to the possession of said property ad- 
verse to the claims of both plaintiff and defendant, and 
upon the issues tendered by said intervenors the cause 
was prosecuted to judgment in their favor for the return 
of the property and the sum of $43 damages for the un- 
lawful detention thereof, and which has by the plaintiff 
been removed into this court for review. 

The claim of the intervenors rests upon the fact, as al- 
leged, that the live stock, which is the subject of the con- 
troversy, was taken up by them while trespassing upon 
their cultivated lands, and by them placed in the posses- 
sion of the defendant Haythorn, to be safely kept and 
cared for under their direction. Intervenors also charge 
that they had, previous to the commencement of this ac- 
tion, fully complied with the provisions of the statute, in 
order to preserve their lien upon said stock for the dam- 
age done to their growing crops, which, together with 
the cost of impounding, is laid at the sum of $200. 

The allegations of error which relate to the giving and 
refusing of instructions may be dismissed with the obser- 
vation that the record discloses no exception to those 
given, while those refused are grouped in a single assign- 
ment of the motion for a new trial. It is not seriously 
contended that the court erred in refusing each of the in- 
structions requested, and there was certainly no error in 
the refusal of paragraph No. 1, since the proposition 
therein stated had been given in substantially the same 
language in the charge of the court. An assignment of 
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error directed generally against a group of instructions 
will, in accordance with the repeated decisions of this 
court, be considered no further than to ascertain that 
any one thereof was rightly given or rightly refused. 

A more serious question is presented by the first assign- 
ment of the motion for a new trial and also of the petition 
in error, viz., that the verdict of the jury is contrary to 
law. The grounds upon which intervenors were allowed 
to contest the plaintiff’s claim was that they were entitled 
to a lien upon the stock in controversy to the amount of 
their damage. There was on their part no assertion of 
title, either in their petition of intervention or otherwise; 
nor did they at any stage of the proceeding claim the 
right to recover substantial damage on account of the 
wrongful detention of said property by the plaintiff. The 
jury, however, returned a verdict as follows: 

“We, the jury in this case, duly impaneled and sworn, 
do find that the right of property and right of possession 
of said property at the commencement of this action was 
in the defendant John W. Hughbank, and we assess the 
value of said property at the sum of $800. We also as- 
sess the damage sustained by the defendant John W. 
Hughbank by reason of the unlawful detention of said 
property at the sum of $43. JAMES K. ALLEN, 

“Foreman.” 


Plaintiff in error was, upon the overruling of the mo- 
tion for a new trial, required to file a remittitur “as to the 
right of property and value of the same.” But that ac- 
tion of the trial court does not operate to cure the obvious 
and radical errors in the verdict, since the jury have 
failed to find the value of plaintiff in error’s possession, 
and the finding of damage for the unlawful detention of 
the property is without support in the pleadings or proofs. 
It is provided by section 191, Code of Civil Procedure, 
that “In all cases where the property has been delivered 
to the plaintiff, where the jury shall find upon the issue 
joined for the defendant, they shall also find whether the 
defendant had the right of property or right of possession 
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only at the commencement of the suit, and if they find 
either in his favor, they shall assess such damages as 
they think right and proper for the defendant, for which, 
with costs of suit, the court shall render judgment.”’ That 
section has been often construed as limiting the recovery 
of a defendant who claims a special ownership only by 
virtue of a lien upon the property replevied,to the amount 
due upon such lien, within the value of the property as 
found by the jury. (Welton v. Beltezore, 17 Neb., 402; Cruts 
». Wray, 19 Neb., 581; Gates v. Parrott, 31 Neb., 581.) It 
follows, as held in Search v. Miller, 9 Neb., 26, that a ver- 
dict for the defendant in such case, whose claim arises 
from a lien upon the property in controversy, without a 
finding as to the value of his possession, is not responsive 
to the issues, and is, therefore, contrary to law, within the 
meaning of subdivision 6 of section 314 of the Code; and 
since there is a failure of proof to sustain the finding, 
damage for the unlawful detention of the property, it fol- 
lows that the judgment must be reversed and the cause 
remanded for a new trial, unless the defendant in error, 
within thirty days from this date, remit all damage as- 
sessed in his favor in excess of the sum of ten cents. 


REVERSED. 


SoREN T. PETERSON V. FRANCIS E. REISDORPH. 
FrIrep NOVEMBER 5, 1896. No. 6653. 


1. Malicious Prosecution: EvipeNncr or Maxicr. Where, in an action 
for malicious prosecution, the purpose of the proceeding com- 
plained of is shown to have been the collection of a debt, and not 
the enforcement of the laws against crime, malice may be inferred 
from that fact alone, the question being one of fact for the jury. 
(Ross v. Langworthy, 13 Neb., 492.) 


- STATEMENTS To CouNsEL. One who, before instituting a 
criminal prosecution, makes a full and complete statement to the 
prosecuting attorney of all the facts within his knowledge or 


38 
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which he could ascertain by the exercise of reasonable diligence, 
bearing upon the guilt of the accused, and in good faith acts upon 
the advice of such officer, will not be liable to an action for ma- 
licious prosecution. But if he withholds from counsel in such 
case material facts within his knowledge, the advice received will 
be no protection in an action by the injured party. 


3. : Eviwence. Evidence examined, and hicid to sustain the find- 


ing that the prosecution complained of was malicious and without 
probable cause. 


ERROR from the district court of Douglas county. 
Tried below before OGDEN, J. 


W. M. Cowherd and George W. Poynton, for plaintiff in 
error. 


David Van Etten, contra. 


Post, C. J. 


The defendant in error, as plaintiff in the district court 
for Douglas county, recovered a judgment against the 
plaintiff in error in an action therein for malicious prose- 
cution, and which has by means of the petition in error of 
the latter been removed into this court for review. 

The prosecution upon which this action is based was 
commenced by the plaintiff in error before a justice of 
the peace for Douglas county on the 22d day of July, 
1890. By the complaint lodged with said justice the de- 
fendant in error was charged with the removal from 
Douglas county, without the consent of the plaintiff in 
error, of certain personal property before that time mort- 
gaged by him to the latter. Upon his arrest in obedience 
to a warrant issued pursuant to said complaint, the de- 
fendant in error was taken from his home in Saunders 
county to the city of Omaha, where, in default of bail for 
his appearance for examination on the day following, 
to-wit, July 24, he was committed to the jail of Douglas 
county. On the day last named the prosecution was, at 
the instance of the defendant therein, continued to the 
23d day of August following, at which time a hearing was 
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had upon the merits of the charge, resulting in a finding 
for the defendant and an order discharging him from cus- 
tody. That prosecution was, it is alleged, malicious and 
without probable cause. The answer consists of an ad- 
mission of the prosecution, and the result thereof as 
charged, and a denial of the other allegations of the peti- 
tion. Accompanying the answer is a counter-claim for 
$51 as a balance upon two promissory notes of the plaint- 
iff therein for $35 and $50, respectively, to which further 
reference will hereafter be made. The plaintiff below in 
his reply admits the execution of the notes above de 
scribed and pleads usury, and payment thereof in full. 
Among the facts, as to which there is no controversy in 
the evidence, are the execution on the 15th day of Janu- 
ary, 1887, of the $50 note above described, payable Janu- 
ary 27 after date, secured by the mortgage of the defend- 
ant in error covering five head of horned cattle, one 
buggy, and one saddle; also, the execution on the 9th 
day of February, 1887, of the $35 note described, payable 
February 26 after date, secured by the mortgage of the 
defendant in error upon two cows; that the live stock 
described in said mortgage was, at the several dates 
above named, in the possession of the mortgagor in the 
city of Omaha, and that it was by him at a subsequent 
date, and during the existence of the lien created by such 
mortgages, removed from Douglas county to the county 
of Sarpy without the express consent of the said mort- 
gagee. There was evidence tending to prove that said 
notes were usurious,—the one for $50 being confessedly 
so,—and that both were fully satisfied previous to the 
prosecution complained of. Defendant in error, as a wit- 
ness in his own behalf, testified to the receipt by him for 
the note last mentioned of $40 only, and for the $35 note 
the sum of $30, and no more, the difference between the 
amounts so received and the face of the note,—$15,-— 
being reserved by the plaintiff in error as interest. He 
also testified to payment upon such indebtedness at dif- 
ferent times during the year 1887, amounting in the ag- 
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gregate to the sum of $55, and that the plaintiff was in- 
debted to him for services rendered as a carpenter and 
joiner in the sum of $36.96, which amount he claimed the 
right to set off against the balance legally due upon said 
notes. In explanation of the removal of the mortgaged 
cattle from Douglas county he testified that, being unable 
to keep said cattle in the city of Omaha on account of 
the interference of the pound master, he removed them 
to Sarpy county in the spring of 1887; that quite soon 
thereafter he advised the plaintiff in error of the action 
so taken and that no objection thereto was interposed by 
the latter until about the time of said prosecution, in July, 
1890. He testified further that said cattle were not re- 
turned to Douglas county subsequent to their removal 
therefrom in the year 1887, and that all had died previous 
to said prosecution, which statement finds support in the 
testimony of his son. The plaintiff in error on the other 
hand, in his own behalf, denied the payments alleged, ex- 
cept the sum of $10, which was admitted by him. He 
testified that defendant in error received credit for the 
value of his services as a carpenter upon a third past due 
note of the latter then held by him. He also denies 
notice of the removal of the mortgaged cattle and testi- 
fied to seeing a portion of said property on the premises 
of the defendant in error in the city of Omaha about the 
time of the removal therefrom of the latter with his 
family to Saunders county in 1888, at which time he for- 
bade the removal of said property without the payment 
in full of the mortgage debt. The following letter was 
also introduced in evidence by the plaintiff in error: 
“ASHLAND, NEB., June 20, 1888. 
“Mr. S. T. Peterson, Omaha: I have written you two or 
three letters, but got no answer from them, but I have 
got two from you full of threats. I told you in my first let- 
ter that nearly all the cattle I had had died, and with 
them the ones you had a mortgage on, and by losing them 
it left me without anything to raise money on, and the 
best I could do for you was to pay you as soon as I could 
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get my hay to market, which will be in four to five weeks 
from now. If you wait until I can do this you will get 
your pay and interest, but if you commence law you will 
get $47 and no interest. I would like to have you give 
me a chance to get through without law, but of course it 
is optional with yourself. Hoping you will keep quiet 
until I can pay you, I remain yours with respect, 
“FR, E. REISDORPH. 

“P, S.—The bull I sold was not the one you had a mort- 
gage on.” 

Counsel strongly urge that the language above quoted 
is an admission that there was, at the date thereof, a bal- 
ance due upon the notes above mentioned; but in answer 
to that contention it may be said that the evidence fails 
to identify the notes here in controversy as the subject of 
the correspondence to.which reference is therein made. 
Again, it is said in explanation of the foregoing commu- 
nication that it should be construed as a mere threat to 
interpose the plea of usury rather than an admission 
against the interest of the writer. It should also be ob- 
served in this connection that counsel sought by repeated, 
and we think proper, questions to show by the testimony 
of the defendant in error the charges and credits which 
were taken into account in order to reach the balance of 
$47 mentioned in said communication, but which evidence 
was excluded on the objection of the plaintiff in error. 
The issue upon this branch of the controversy was purely 
one of fact, and the jury were, upon the evidence, war- 
ranted in finding that the prosecution complained of was 
without probable cause, and that the purpose of the 
plaintiff was thereby to enforce the payment of a debt 
rather than the vindication of the law. The jury were 
also, as said in Ross v. Langicorthy, 18 Neb., 492, from that 
fact alone warranted in finding that the prosecution was 
malicious. Plaintiff in error claims that previous to said 
prosecution he made a complete and true statement of 
the facts in the case to Hon. T. J. Mahoney, county at- 
torney for Douglas county, upon whose advice he in good 
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faith relied, in the action subsequently taken by him. It 
was said by Norvat, J., in Dreyfus v. Aul, 29 Neb., 191, 
that in order to establish probable cause by proof that the 
prosecutor acted upon the advice of counsel, it must ap- 
pear that the advice of such counsel was in good faith 
sought upon a statement of the real facts of the case. It 
is not pretended that Mr. Mahoney was advised of the 
claim that there was at that time nothing due plaintiff in 
error on said notes, and that although notified of the re- 
moval of the cattle from Douglas county as early as the 
spring of 1887, he interposed no objection on that account 
for more than two years thereafter, and that, assuming 
the act of removal to have been fraudulent within the 
meaning of the Criminal Code, the prosecution, therefore, 
was barred by virtue of the statute of limitations. The 
question of the truthfulness of his statements as the foun- 
dation of the advice upon which he claims to have acted 
was fairly submitted to the jury, and with the finding 
against his contention we are unable to interfere. 

Exception is taken to certain paragraphs of the instruc- 
tions given at the request of the plaintiff below, and to 
the refusal of certain others requested by the defendant 
therein. But those to which our attention is directed by 
the arguments of counsel are by the assignments of the 
petition in error, as well as the motion for a new trial, 
grouped with others, to which no exception is taken and 
which, without doubt, embody the law applicable to the 
issues presented. The cause below appears to have been 
fairly and impartially tried, and there being no error ap- 
parent from the record, the judgment will be 


AFFIRMED, 
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PHILIP ANDRES ET AL. V. W. H. KRIDLER. 
FILED NovEeMBER 5, 1896. No. 6284. 


1. Courts: RuLEs: REviEw. Courts of general jurisdiction possess In- 
herent power to make and enforce needful rules for the transac- 
tion of business before them, and in the absence of a clear abuse 
of such power their discretion in that regard will not be controlled 
by courts of appellate jurisdiction. 


2. Review: NEw TRIAL: ASSIGNMENTS OF Error. Rulings, except such 
as are made during the trial of a cause, to be available as grounds 
for the reversal of the judgment by proceedings in error, should 
be specially assigned in the motion for a new trial. 


REHEARING of case reported in 47 Neb., 585. 
Charles W. Haller, for plaintiffs in error. 
John P. Breen, contra. 


Post, C. J. 


In addition to the facts appearing from the opinion 
heretofore filed in this cause (Andres v. Kridler, 47 Neb., 
585), it is necessary upon this hearing to notice the show- 
ing made by plaintiffs in error in support of their motion 
below for a new trial. It appears from the affidavits so 
filed, and is not disputed, that during the afternoon of 
November 4, 1892, this cause, with others, was, in accord- 
ance with the rules of the district court for Douglas 
county, set for trial on November 7, following, before 
Judge Scott, in court room No. 3 of said county; that 
according to the assignment thus made said cause was 
preceded by several others, so that it was the eighteenth 
in number for trial on the day last named. In addition 
to the foregoing, Mr. Haller, counsel for plaintiffs in error, 
testified to his familiarity with the course of business in 
the court below, and that the probability of said cause 
being reached on the day named was, owing to its posi- 
tion on Judge Scott’s calendar, too remote to justify the 
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attendance of plaintiffs in error or their said attorney in 
anticipation of a trial on said day, and that the fact that 
it was called for trial during their absence was due to the 
unexpected continuance of a number of cases preceding 
it on gaid list. There had also been, as shown by said 
affidavits, some talk by the parties of a settlement of the 
controversy, by reason of which, as claimed, plaintiffs in 
error had neglected to prepare for trial at the time set 
therefor. To the first contention a sufficient answer is 
that the cause was set down and noticed for trial in ac- 
cordance with the rules of the district court, and was 
reached for trial and disposed of in its order. 

Courts of record possess inherent power to make and 
enforce the rules necessary for the transaction of business 
before them, and it is only in cases where there is a clear 
abuse of such power that their discretion in that regard 
will be invaded or controlled by courts in the exercise of 
appellate jurisdiction. There is in this record nothing 
whatever to suggest an abuse of the discretion conferred 
upon the trial court or extraordinary hardship to the 
plaintiffs in error. Nor does the evidence, which is con- 
flicting, warrant interference by this court on the ground 
that plaintiffs in error were induced to make default by 
reason of the pending negotiations for settlement. 

It is further contended that the cause was not at issue 
when reached for trial on the 7th day of November, at 
which time the defendant in error, as plaintiff below, was 
by the court permitted to file a reply denying the allega- 
tions of the several answers. But the action of the court 
in allowing the plaintiff below to join issue by reply after 
the cause had been reached in its order is not distinctly 
presented either by the motion for a new trial or the peti- 
tion in error, and is accordingly not available as a ground 
for the reversal of the judgment assailed by means of this 
proceeding. The judgment of the district court will be 
affirmed upon the filing of a remittitur in the amount and 
within the time specified in the former opinion. 


JUDGMENT ACCORDINGLY. 
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COUNCIL BLUFFS CANNING COMPANY V. OMAHA TINWARE 
MANUFACTURING COMPANY. 


FILED NOVEMBER 5, 1896. No. 6906. 


1, Foreign Corporations: Forum oF JuRIsDICTION. Where a foreign 
corporation has business transactions in this state with citizens 
and residents of the state, out of which arise accounts or claims 
against the corporation, such accounts or claims may be enforced 
in the courts of this state if jurisdiction can be obtained by legal 
service of process. 


: SERVICE oF Summons. Service of summons upon the man- 
aging agent of the corporation is sufficient to confer jurisdiction 
under the provisions of section 59 of the Code of Civil Procedure. 


8. Review: ConFiictinc EvipENcrE. Where the evidence is conflicting, 
the conclusions of the trial court thereon will not be disturbed, if 
there is evidence to sustain them. 


Error from the district court of Washington county. 
Tried below before DUFFIB, J. 


The opinion contains a statement of the case. 


Wright & Baldwin, for plaintiff in error: 


A foreign corporation having no office, no business, 
no agents, no officers, and no property in this state can- 
not be sued here upon a transaction arising out of a 
contract entered into without the state, and a judg- 
ment in personam cannot be obtained against it in Ne- 
braska by serving a summons on its secretary while 
temporarily in this state on private business. (4’Queen 
v. ‘Middleton Mfg. Co., 16 Johns. [N. Y.], 7; Peckham v. 
. North Parish, 16 Pick. [Mass.], 286; Libbey v. Hodgdon, 
9 N. H., 394; Moulin v. Trenton Ins. Co., 24 N. J. Law, 
222; St. Clair v. Cox, 106 U. 8S. 350; Middlebrooks v. 
Springfield Fire Ins. Co., 14 Conn., 301; Hall v. Williams, 6 
Pick. [Mass.], 240; Rubel v. Beaver Falls Cutlery Co., 8 Am. 
& Eng. Cor. Cas. [Ill.], 164; Day v. India Rubber Co., 1 
Blatchf. [U. S. C. C.], 628; Baltimore & O. R. Co. v. Harris, 
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12 Wall. [U. 8.], 65; Lafayette Ins. Co. v. French, 18 How. 
[U.8.], 404; Boston Electric Co. v. Electric Gas Lighting Co., 
23 Fed. Rep., 888; Hunter v. International R. Co., 26 Fed. 
Rep., 299; Good Hope Co. v. Railway Barb Fencing Co., 22 
Fed. Rep., 635; Fitzgerald & Mallory Construction Co. v. 
Fitzgerald, 137 U. S., 106; Wilson v. Seligman, 144 U.S., 41; 
Shaw v. Quincy Mining Co., 145 U. 8. 444; United States v. 
American Bell Telephone Co., 29 Fed. Rep., 34; Carpenter v. 
Westinghouse Air Brake Co., 32 Fed. Rep., 484; Maawell v. 
Atchison T. & S. F. R. Co., 34 Fed. Rep., 286; Clews v. Wood- 
stock Iron Co., 44 Fed. Rep., 31; Hazeltine v. Mississippi Val- 
ley Fire Ins. Co., 55 Fed. Rep., 743; Gottschalk Co. v. Distill- 
ing & Cattle Feeding Co., 50 Fed. Rep., 681.) - 


Brome & Burnett, contra: 


If the corporation authorizes its officers to transact 
business for it in a state other than the one of its incor- 
poration, it submits itself to the jurisdiction of such for- 
eign sovereignty with reference to such business and is 
liable to suit therein when summoned according to the 
laws of that state. (Klopp v. Crescent City Watcr-Works, 34 
Neb., 808; Colorado Iron Works v. Sierra Grande Mining 
Co., 25 Pac. Rep. [Colo.], 325; Baltimore € O. R. Co. v. 
Harris, 12 Wall. [U. §8.], 65; Baltimore & O. R. Co. v. Gal- 
lahue, 12 Gratt. [Va.], 655; Bennington Iron Co. v. Ruther- 
ford, 18 N. J. Law, 158; Moulin v. Trenton Fire Ins. Co., 24 
N. J. Law, 244; National Condensed Milk Co. v. Branden- 
burgh, 40 N. J. Law, 112; Bank of Augusta v. Earle, 13 Pet. 
[U. 8.], 519; Day v. Essex County Bank, 15 Vt., 97; Newly 
v. Van Oppen, L. R., 7 Q. B. [Eng.], 293.) 


Harrison, J. 

The defendant in error commenced an action against 
the plaintiff in error in the district court of Washington 
county to recover the amount alleged in its petition to be 
due on account of money advanced, services performed, 
and goods sold and delivered to plaintiff in error. It was 
stated in the petition that the defendant (plaintiff in 
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error) is a corporation organized and existing under the 
laws of the state of Iowa; “that the contract, agreement, 
and undertaking between plaintiff and defendant, under 
which said indebtedness from: the defendant to this 
plaintiff was contracted, was made in the city of Omaha, 
Douglas county, Nebraska.” A summons was issued and 
delivered to the sheriff of Washington county, which was 
returned as follows: 

“Received this summons February 20, 1893, at 11 o’clock 
A. M. The president, mayor, chairman of the board 
of directors or trustees, or other chief officers not being 
found in the county, I, on the 20th day of February, 1893, 
served the within summons upon the within named de- 
fendant by leaving a true and certified copy of the same 
with D. W. Archer, personally, the secretary and man- 
aging agent of the within named defendant, in Washing- 
ton county, Nebraska.” 

The plaintiff in error filed the following objections to 
the jurisdiction of the court: 

“1. That there has been no service of summons in this 
action upon the defendant so as to require it to appear 
and answer plaintiff’s petition. 

“2. That the defendant is a corporation organized un- 
der and by virtue of the laws of the state of Iowa and 
having its principal place of business in the city of Coun- 
cil Bluffs, in the state of Iowa. 

“3. That all of the officers and agents of said incorpo- 
rated company reside in the city of Council Bluffs, Potta- 
wattamie county, state of Iowa, and said company has no 
place of business or agent for the transaction of business 
in the state of Nebraska at the time of the service of the 
summons in this action. 

“4, That said defendant neither is, nor was, at the time 
of the service of the summons in the above entitled ac- 
tion, a citizen or resident, permanent or temporary, of 
the state of Nebraska, or within the jurisdiction of said 
court; that the defendant neither had at the time of the 
service of the summons herein, nor has it now, any prop- 
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erty or estate subject to attachment and within the juris- 
diction of said court; and that no property of the defend- 
ant was attached in this action. 

“5. That the debt sued on herein was not contracted in 
the state of Nebraska, but was contracted in the state of 
Iowa, and that the said D. W. Archer, upon whom the 
alleged service was made, was not at the time of the al- 
leged service of the summons upon him, nor is he now, the 
managing agent, general agent, or agent of any kind for 
the said Council Bluffs Canning Company, defendant, in 
or for the state of Nebraska.” 

Also filed some affidavits in support of the objections. 
the said Council Bluffs Canning Company, defendant, in 
error. The trial court, on hearing of the objections to its 
jurisdiction, overruled the same, and of the statements of 
the journal entry of such action is found the following: 
The court “finds that the defendant is a foreign corpora- 
tion having a managing agent within the state of Ne 
braska; that service of summons was made in this action, 
upon said managing agent of said defendant corporation 
in the manner provided by law.” The plaintiff in error 
did not further appear, and, in the course of the business 
of the court, judgment was entered against it and error 
proceedings have been prosecuted to this court. 

The error proceedings herein raise for consideration 
two main questions: First—Was the corporation, plaint- 
iff in error, doing business within this state in such man- 
ner as to be subject to the jurisdiction and the writs of 
the courts thereof? Second—Was service of summons 
made upon it ina manner provided by law? In answer 
to the first it may be said that the company, plaintiff in 
error, was an lowa corporation; that the evidence ad- 
duced at the hearing on the objections to the jurisdiction 
of the court, although conflicting, was amply sufficient 
to sustain the finding that the contract, from which arose 
the claim involved herein, was a Nebraska contract, a 
business transaction of the foreign corporation, within 
this state, and further, that it was engaged in other and 


VOL. 49] SEPTEMBER TERM, 1896. 541 


Council Bluffs Canning Co. v. Omaha Tinware Mfg. Co, 


further acts in this state, directly within its province asa 
corporation. By so doing it brought itself within the state 
and subject to the jurisdiction of the courts of Nebraska, 
and subject to their process, at least in actions grow- 
ing out of such affairs. By the transactions of the cor- 
poration, including the one out of which arose the claim 
on which this action is based, the corporation was suffi- 
ciently engaged in business in this state to be amenable 
to the jurisdiction of its courts and subject to the process 
thereof when legally served, at least in an action for the 
recovery of the account, the result of such business. 
(Colorado Iron Works v. Sierra Grande Mining Co., 25 Pac. 
Rep. [Colo.], 325, and cases cited; Klopp v. Creston City 
. Water-Works Co., 34 Neb., 808.) 

We will now turn to the second question. In our Code 
of Civil Procedure, in the portion relative to the county in 
which actions are to be brought, in section 59, it is pro- 
vided as follows: “An action other than one of those men- 
tioned in the first three sections of this title, against a 
non-resident of this state or a foreign corporation, may be 
brought in any county in which there may be property of, 
or debts owing to, said defendant, or where said defendant 
may be found; but if said defendant be a foreign insur- 
ance company, the action may be brought in any county 
where the cause, or some part thereof, arose.” The action 
at bar is not one of those referred to in the foregoing sec- 
tions mentioned in “the first three sections of this title,” 
hence could be instituted in any county where the defend- 
ant could be found. Section 60 under the same title is as 
follows: “Every other action must be brought in the 
county in which the defendant, or some one of the defend- 
ants resides, or may be summoned.” The evidence pre- 
sented at the hearing in the trial court, though there was 
a conflict as to this particular point, warrants the finding 
that the party served was the manager or “managing 
agent” of such business as was conducted by or for the 
corporation (plaintiff in error) in this state. This being 
true, service on him was the service prescribed by law as 
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set forth in our Code in the section last quoted. We then 
have the corporation, by doing business in this state, sub- 
ject to the jurisdiction of its courts in the litigation 
arising therefrom, and such service of process on it as 
the law prescribed. It follows from the conclusions 
reached that the decision of the district court will be 


AFFIRMED. 


Henry T. CHURCH V. D. R. CALLIHAN & COMPANY. 
FILED NOVEMBER 5, 1896. No. 6862. 


1. Record for Review: JouRNaAL ENTRIES. In the record presented to 
this court appeared a copy of a journal entry in which was set 
forth the overruling of a demurrer by the trial court and that the 
demurrant failed to plead or answer further, but elected to stand 
on the demurrer. Held, That such recitals must be taken by this 
court as true statements of what occurred in the trial court. 


2, Actions: NAME oF Firm. The provisions of section 24 of the Code 
of Civil Procedure in relation to the institution of an action in 
the name of a firm are special in their character, to be strictly 
construed, and the prescribed mode of procedure must be closely 
followed. 


8. Partnership: Preapine. If, in an action commenced by a partner- 
ship in the firm name, there is no statement in the petition that it 
was “formed for the purpose of carrying on any trade or business, 
or for the purpose of holding any species of property in this state,” 
the pleading is open to attack by demurrer on the second ground 
assigned by section 94 of the Code, viz., “That the plaintiff has not 
legal capacity to sue.” 


4, Conversion: PLEADING: NamEs: Notes: CiaTreL MortGacEs, The 
action herein was one of conversion to recover the value of prop- 
erty, of which it was alleged the firm had a special ownership by 
virtue of a chattel mortgage. Neither the mortgage nor a copy 
thereof was attached to or appeared in the petition, but if it had 
been pleaded that the mortgage was executed to the partnership 
by its firm name, it would not have constituted it such an action 
as is contemplated by section 23 of our Code, which is as follows: 
“In all actions upon bills of exchange or promissory notes or other 
Written instruments, whenever any of the parties thereto are 
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designated by the initial letter or letters or some contraction 
of the Christian or first name-or names, it shall be sufficient to 
designate such person by the name, initial letter or letters, or con- 
traction of the first name or names, instead of stating the Chris- 
tian or first name or names in full.” 


ERRoR from the district court of Frontier county. 
Tried below before WELTY, J. 


W. 8. Morlan, for plaintiff in error. 
J. L. White, contra. 


HARRISON, J. 


This action was instituted against the plaintiff in error 
in the district court of Frontier county, defendant in error 
being designated therein as D. R. Callihan & Co., with 
no statement that it was formed for the purpose of carry- 
ing on or doing any business or holding any species of 
property in this state, or pleading the names of the indi- 
vidual members of the partnership. That the defendant 
in error was a partnership appears from the verification to 
the petition filed, as follows: “D. R. Callihan, being one of 
the members of the firm plaintiff, says that he has read 
the foregoing petition; that the matters therein set forth 
are true as he verily believes.” To the petition the plain- 
tiff in error interposed a demurrer as follows: “The de 
fendant demurs to the plaintiff’s petition for the follow- 
ing reasons: First—The plaintiff has no legal capacity to 
sue. Second—There is a defect of parties plaintiff. Third 
—The petition does not state facts sufficient to constitute 
a cause of action;” which was overruled and judgment 
rendered for defendant in error. To obtain a review of 
the action of the trial court the case is presented to this 
tribunal. 

Counsel for defendant in error states that when the 
demurrer was heard and overruled in the district court 
plaintiff in error was allowed thirty days in which to 
answer; that this was a waiver of the right to further 
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insist on the objections to the petition raised by the de- 
murrer. The record as filed in this court, on the subject 
of the hearing and ruling on the demurrer, etc., is as fol- 
_ lows: 

“Afterwards, to-wit, on the 6th day of November, 1893, 
this case came on for hearing on the petition of the plaint- 
iff, and the defendant’s demurrer thereto; on considera- 
tion whereof the court doth overrule said demurrer, to 
which ruling of the court the defendant excepts. 

“And afterwards, to-wit, on the 5th day of March, 1894, 
the defendant having failed to plead further or answer in 
said case, and the defendant not desiring to plead further 
in said case, but electing to stand on said cout the 
plaintiff demanded judgment,” ete. 

In our considerations of the questions discussed we 
must be governed, as to what occurred in the trial court, 
by the statements contained in the journal entry which 
we have just quoted. One ground of the demurrer herein 
was that the plaintiff, defendant in error, had no legal 
capacity to sue. Section 24 of our Code of Civil Pro 
cedure, reads as follows: “Any company or association of 
persons, formed for the purpose of carrying on any trade 
or business or for the purpose of holding any species of 
property in this state, and not incorporated, may sue and 
be sued by such usual name as such company, partner- 
ship, or association may have assumed to itself or to be 
known by, and it shall not be necessary in such case to set 
forth in the process or pleading, or to prove at the trial, 
the names of the persons composing such company.” In 
respect to the provisions of the foregoing section it has 
been said: “But this mode of bringing an action by a 
partnership being unknown at the common law, and dif- 
ferent from the general import of the statutes in respect 
to parties to an action, these special provisions must be 
strictly construed, and the exact mode of procedure re- 
quired of partners must be closely pursued. (Lease v. 
Vance, 28 Ia., 509; Bailey v. Bryan, 3 Jones’ Law, 357.) 
* * * Another requisite is that it must appear that 
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the company is formed to carry on some trade or business, 
or to hold some species of property in this state, and is 
not incorporated.” (Burlington &€ M. R. R. Co. v. Dick, 7 
Neb., 242.) The requirements of the Code of Civil Proced- 
ure were not fulfilled in the pleading under consideration, 
hence it was insufficient. The objection to the petition 
was properly raised by the paragraph of the demurrer in 
which it was set forth that the petition did not show that 
the plaintiff, defendant in error, had the legal capacity 
to sue. (Sanborn v. Hale, 12 Neb., 318, citing Bliss, Code 
Pleading, secs. 407, 408; Haskins v. Alcott, 13 O. St., 210.) 

The action is one to recover against the plaintiff in 
error for an alleged conversion of certain personal prop- 
erty in which it was alleged in the petition that defendant 
in error had a special ownership by virtue of a chattel 
mortgage executed and delivered to him by a person 
named in the pleading, other than the plaintiff in error. 
Counsel for defendant in error urges that inasmuch as 
its alleged ownership of the property was based upon the 
chattel mortgage, a. written instrument, the case was 
within the provisions of section 23 of the Code, in which 
it is stated: “In all actions upon bills of exchange or 
promissory notes, or other written instruments, whenever 
any of the parties thereto are designated by the initial 
letter or letters or some contraction of the Christian or 
first name or names, it shall be sufficient to designate 
such person by the name, initial letter or letters, or con- 
traction of the Christian or first name or names, instead 
of stating the Christian or first name or names in full.” 
This section was under consideration in the case of Bur- 
lington & M. R. R. Co. v. Dick, supra, and it was held to be 
a special provision—an exception to the general rule— 
and to be strictly construed. The section, if read and 
strictly construed, cannot be said to authorize a partner- 
ship to commence an action in the firm name, without 
further allegation, merely because the action is based 
upon a written instrument executed to it in its partner. 


ship appellation. Moreover, the action of defendant in 
39 
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error was predicated upon the alleged conversion of the 
property by plaintiff in error, and that its alleged own- 
ership was evidenced by a written instrument in which 
it may have been referred to by its firm name would not 
alone authorize the commencement of the action in such 
firm name. The district court erred in overruling the 
demurrer and the judgment is reversed and the cause 
remanded. 


REVERSED AND REMANDED. 


CHARLES GREENE, APPELLEE, V. RACHEL B. GREENE, 
APPELLANT. 


FILED NovEMBER 5, 1896. No. 6446, 


1, Divorce and Alimony. Alimony may be defined to be such sum ag 
is ordered by the court to be paid to the wife by the husband, for 
her support during the time she lives separate from him, or to be 
paid by her late husband for her maintenance after divorce from 
the marriage tie. This latter is a creation of modern law and is 
what is known as permanent alimony. (2 Bishop, Marriage & Di- 
vorce, sec, 351.) 


2. A husband cannot, in this state, whether he or the wife 
be granted the divorce, recover alimony to be paid out of the di- 
vorced wife’s separate estate. 

3 Section 10, chapter 25, Compiled Statutes, which reads, “A 


petition or bill of divorce, alimony, and maintenance may be ex- 
hibited by a wife in her own name, as well as a husband; and in 
all cases the respondent may answer such petition or bill without 
oath; and in all cases of divorce, alimony, and maintenance, when 
personal service cannot be had, service by publication may be 
made as is provided by law in other civil cases under the Code of 

* Civil Procedure,” held, to confer upon the wife the right to com- 
mence an action of divorce in her own name and without the in- 
tervention in the suit of a next friend as was formerly required, 
and not to authorize the granting of alimony or maintenance to 
the husband, to be paid from the estate of the former wife, 


4. Bill of Exceptions: Omission oF EVIDENCE. When it appears from 
statements in the bill of exceptions that it does not contain all 
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the evidence introduced at the trial of the case, such must be 
taken to be the fact, in the absence of any other or further proof 
on the subject than the certificate to the bill to the effect that it 
contains all the evidence. 


: Review. Where a bill of exceptions does not con- 
tain all the evidence adduced at the trial, the evidence will not be 
examined by this court to ascertain whether it was sufficient to 
support the finding and decree of the trial court. 


6 Review: OnsecTions. The record presented to this court did not 
disclose that any objections were made in the district court to 
its trial and adjudication in this, an action for divorce, of the 
alleged rights of a husband in real estate, the title to which rested 
in the wife. Held, That the questions will not be considered in this 
court. 


APPEAL from the district court of York county. Heard 
below before BATES, J. 


John H, Ames, Sedgwick & Power, and Harwood, Ames & 
Pettis, for appellant. 


George B. France and N. V. Harlan, contra. 


HARRISON, J. 


This action was instituted in the district court of York 
county, by the appellee against appellant, the objects 
sought being to obtain a divorce from her, and other 
relief in regard to certain property rights. Appellant’s 
desertion of him was alleged by appellee as the ground 
for the claim of divorce. It was pleaded in the petition 
that the parties were married at Johnsonburg, New Jer- 
sey, October 13, 1869, and that on or about November 1, 
1888, the appellant deserted appellee, and for more than 
two years had been willfully absent from him without 
just cause or reason. The petition also contained a some- 
what extended account of the beginning and course of 
their married life, and more particularly the business and 
financial transactions engaged in by the appellee, and re- 
verses therein, and the consequent changes in location, 
ete.; and it is of the statements that appellee purchased 
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a certain tract of forty acres of land in York county and 
near York; also a lot in York, upon which he claims to 
have erected a store building; that this property be 
longed to appellee, but had been placed in the name of 
Robert Blair, contrary to the wishes and against, or in 
fraud of, the rights of appellee; that Robert Blair, de- 
ceased at the time of this action, made a will in which he 
devised the aforementioned land and lot to his three 
daughters,—the undivided one-half interest therein to ap- 
pellant, and the undivided one-half to the other two. It 
is pleaded in the answer, and shown by the evidence, that 
the two sisters of appellant afterwards conveyed to her 
the title which they acquired to the aforesaid property. 
It was further set forth in the petition that there were 
four children, issue of the marriage, with the care, cus- 
tody, and education of whom it was alleged the appellant 
was wholly unqualified to be trusted; that by the will of 
appellant’s father the sum of $125,000 was bequeathed in 
such manner that she was entitled to receive the income 
therefrom, amounting to $6,000 per annum; that appel- 
lant “is the owner of a large amount of property, as 
hereinbefore alleged, and the plaintiff is possessed of but 
little means and has but little annual income, and he is 
unable to perform manual labor, as he is afflicted with 
what is commonly known as hip-joint disease, and is una- 
ble to support himself by reason thereof, and the defend- 
ant absolutely refuses to convey that which is justly due 
him, or to contribute anything to his support.” The 
prayer of the petition was as follows: “The plaintiff there- 
fore prays that he may be divorced from the defendant, 
and that he may be given the custody of the said minor 
children, and that the defendant be decreed to pay him 
reasonable alimony, and to convey to him each and every 
part of the lands hereinbefore described, and for such 
other and further relief as equity may require.” In her 
answer the appellant set forth the purchase of the prop- 
erties in and near York, as having been made with money 
furnished by her father; that they were so purchased for 
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her, but that the title was taken in the name of her 
father; that after his death it was discovered that in his 
will she had been given the one-half interest in them, and 
her two sisters one-half interest; that the two sisters af- 
terwards conveyed to her all title or interest they had in 
the properties in York county, and the answer continued: 
“That prior to the beginning of this action * * * the 
said plaintiff, by a certain indenture of deed, duly exe- 
cuted, signed, witnessed, acknowledged, and delivered 
with and to one Thomas Kays, as the trustee and agent of 
this defendant, for a good and valuable consideration, 
released, relinquished, and conveyed to and for the use 
of this defendant all his claim, right, title, or interest, 
or pretended claim, right, title, or interest, in or to 
several tracts of land and every of them, and thereby, 
upon consideration as aforesaid, expressly admitted 
and acknowledged that this defendant was the true 
and only owner of all the same as her own separate 
estate and property, free from all interest, title, or con- 
trol of said plaintiff, whereby the defendant avers that 
this plaintiff is estopped to assert or maintain that he 
has, or has had since the 24th day of July, 1888, any right, 
title, claim, lien, or interest in or to said lands or any of 
them; all of which matters were and are at issue between 
these same parties in an action pending in the district 
court of York county, Nebraska, between the same parties 
as in this action, which other action was pending at the 
time this action was commenced, and has ever since been 
and is now so pending as hereinbefore set forth.” One 
portion of the answer was in the nature of a cross-peti- 
tion, and contained, among others, allegations of appel- 
lee’s cruelty toward appellant and his family, and his 
unfitness to have the custody and control of the children. 
Appellant asked that she be granted a divorce, that she 
be awarded the custody of the children, and that the 
title to the property in controversy be quieted and con- 
firmed in her, and some other relief, which need not be 
particularly noticed. To this answer and cross-petition 
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the appellee filed a denial of each and every allegation 
of new matter therein contained. The appellant filed a 
supplemental answer in which it was pleaded that of the 
action to which reference was made in the former answer 
as pending in the district court of York county between 
the parties hereto, and in regard to the title of the lands 
and property herein involved, there had been a trial and 
a judgment therein, favorable to appellant, by which she 
had been awarded the ownership and title of the real es- 
tate drawn into controversy, and that the cause of action 
in that case was the same as in the case at bar. To this 
supplemental pleading the appellee replied, admitting the 
other action and that it had run its course to judgment, 
but alleged that the sole issue in that case was whether 
a contract upon which it was predicated had been made 
by appellant under duress. This reply was, further, a 
general denial of the allegations of the supplemental an- 
swer, except such as were specifically admitted. Of the 
issues joined there was a trial. Appellant was granted 
a divorce and the custody of the children. There were 
further findings and decree as follows: “The court fur- 
ther finds that the plaintiff has an equitable interest in 
the following described real estate, which real estate 
appears on the records as the property of the defendant, 
to-wit, has an interest in lot 11, block 58, in the city of 
York, York county, Nebraska, according {o the original 
plat of the town of York, and that said interest is of the 
value of $1,400. The plaintiff has also an equitable inter- 
est in the southwest quarter of the southeast quarter of 
section 3], township 11 north, of range 2 west, 6th P. M., 
in York county, the title to which also appears of record 
in the name of defendant, and that the interest of said 
plaintiff in said premises is of the value of $3,000, and the 
said sum of $1,400 is a valid lien on said lot, and the said 
sum of $3,000 is a valid lien on said southwest quarter of 
southeast quarter, section 31, township 11, range 2 west. 
* * * It is further ordered and adjudged by the court 
that the plaintiff have and recover of the defendant, 
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Rachel B. Greene, the sum of $4,400, the value of his 
equitable interest in the property hereinbefore described, 
and that said sum be a lien on said premises in the order 
named.” From this latter portion of the decree this ap- 
peal has been prosecuted. 

One of the questions presented is, can alimony be al- 
lowed to the husband? Alimony is defined in 2 Bishop, 
Marriage & Divorce [6th ed.], section 351, as follows: 
“Alimony, in divorce law, is the allowance which a hus- 
band pays, by order of court, to his wife while living sep- 
arate from him for her maintenance; or, it may be a like 
provision ordered for the sustenance of a woman di- 
vorced from the bond of matrimony, out of her late hus- 
band’s estate,—the latter branch of the definition denot- 
ing a form of alimony known only to the modern law, not 
to the ancient. It may be for the wife’s use during the 
pendency of a suit, called alimony pendente lite, or after its 
terinination, known as permanent alimony.” (See, also, 
further definition in note 1 on same page.) In section 
469, in the same volume, the author observes: “If a hus- 
band is obliged to seek a divorce from his wife, and the 
property of the two is mainly, or entirely, vested for her 
separate use, it will, under special circumstances, be im- 
possible to do justice without transferring to him some 
of this property. And perhaps there may be statutes in 
some of our states under which something approximating 
this can be done. But it cannot generally. Nor, where 
the common law rules of property prevail, are the cir- 
cumstances numerous in which it ought to be; because 
these rules put what justly belongs to the wife as well as 
to the husband into his hands, to be used by him for the 
family’s support as well as his own. Yet legislation in 
some of the states is setting strongly in a direction ulti- 
mately to exhibit the spectacle of rich wives supporting 
poor husbands; and of husbands defrauding their cred- 
itors while wealth embraces them in the arms of their 
wives. This condition of things is for the legislatures, 
not the courts; but the courts, seeing these things, may 
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also see a reason why they should not feel compunction, 
when, in a proper case, they withhold all allowance of 
alimony to the wife.” “Alimony is allowed the wife in 
recognition of the husband’s common-law liability to sup- 
port her. Therefore, in the absence of legislatien read- 
justing domestic relations and allowing it, there being no 
corresponding liability on the wife’s part to support her 
husband, alimony cannot be granted him. In several of 
the states, however, alimony, or an allowance from the 
wife’s estate in the nature of alimony, is allowed the hus- 
band by statute.” (Am. & Eng. Ency. of Law [2d ed.], 92.) 
“An action for alimony cannot be maintained by the hus- 
band against the wife.” (Somers v. Somers, 39 Kan., 132; 
Nelson, Divorce & Separation, sec. 904.) Unless allowed 
by our statute, the husband could recover no alimony. 

- It is argued that by virtue of the provisions of section 
10, chapter 25, Compiled Statutes of 1895, entitled “Di- 
vorce and Alimony,” that the right to recover alimony 
was conferred upon the husband. The section reads as 
follows: “A petition or bill of divorce, alimony, and main- 
tenance may be exhibited by a wife in her own name, as 
well as a husband; and in all cases the respondent may 
answer such petition or bill without oath; and in all cases 
of divorce, alimony, and maintenance, when personal 
service cannot be had, service by publication may be 
made as is provided by law in other civil cases under the 
Code of Civil Procedure.” Before the enactment of this 
section a wife was obliged to commence the action by a 
representative, by her next friend, and the evident intent 
of the enactment was to allow her to commence the suit 
in her own name without the interposition of a “next 
friend,” and the addition of the words “as well as a hus- 
band” were meant to, and do, convey no other meaning 
than that the wife may commence an action in the same 
manner as a husband, and they do not reach back and 
connect with the words “alimony and maintenance” and 
confer upon the husband the right to alimony and main- 
tenance in an action of divorce, either of which, unless 
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given by this section, he could not obtain in the action. 
The words were but used as a part of the description of 
the action which the law-makers gave the wife the right 
to institute in her own name. It would be a strained 
construction which would give them the force of raising 
in the husband the new right to obtain alimony and main- 
tenance in an action of divorce. (Wood v. Wood, 8 Wend. 
[N. Y.], 357.) The rights of the appellee to receive any 
of the property, then, could not be predicated upon his 
claim for alimony and maintenance, but must be derived 
from such equities as accrued in his favor from the man- 
ner of the original purchase of the property and the 
subsequent improvement thereof, and his participation 
therein, and contributions thereto. 

In relation to this branch of the case it is asserted by 
appellant that there is no evidence, or at least not suffi- 
cient evidence, to support the findings and decree of the 
court. To this attorneys for appellee answer that there 
was testimony offered and received at the trial in the dis- 
trict court which was not made a part of the bill of ex- 
ceptions and is not presented in this court, and that it is 
the established rule, when such is the existent condition 
of the record, that the question of the sufficiency of the 
evidence to sustain the findings and judgment will not be 
examined. The record in this case discloses that the 
bill of exceptions was prepared and presented to the at- 
torneys for appellee for examination and amendment and 
was returned to the attorney for appellant indorsed: “TI 
herewith return this draft of a bill of exceptions in the 
case of Charles Greene v. Rachel B. Greene, submitted to 
me on the — day of , 1893, and propose no amend- 
ments thereto.” It was said by this court, in deciding the 
case of Cattle v. Haddox, 14 Neb., 59: “Where a bill of ex- 
ceptions purporting to contain all the testimony is sub- 
mitted to the adverse party for amendment, and such 
party certifies that he has no amendments to propose to 
the same, the court will presume that such bill contains 
all the evidence, notwithstanding the certificate may not 
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fully so certify;” but in Missouri P. R. Co. v. Hays, 15 
Neb., 231, it was stated: “Where all the evidence used 
on a trial is not before us, we cannot say that the finding 
was unsupported. It is true that the certificate to 
the bill of exceptions is to the effect that it is complete 
and contains all the evidence produced on the trial; but 
we find within the bill itself, in the questions and an- 
swers especially, incontestible proof that it does not. 
Where such is the case the certificate will not be taken 
as conclusive on that point.” In the bill of exceptions 
we find the following statement: “Plaintiff now reads in 
evidence depositions of Aaron Kisselbach, Euphrennia 
Cramer, Fanny C. Widenor, Nicholas Harris, Howard 
Barron,” etc. The depositions which the record refers 
to are not in the bill of exceptions, and where the fact 
that evidence was used which is not incorporated in the 
record appears, as it does here, it must be noticed not- 
withstanding the certificate to the bill and the presump- 
tion arising from the indorsement of counsel hereinbefore 
quoted, and where the bill does not contain all the evi- 
dence used on the trial, the objection that the finding and 
decree ‘of the trial court are not supported by the evidence 
cannot be considered. That it would not be fair or right 
to do so is too apparent to need argument in its support. 
(Chamberlain v. Brown, 25 Neb., 434; Aspinwall v. Sabin, 22 
Neb., 73; Nelson v. Jenkins, 42 Neb., 133.) The record be- 
fore us does not disclose any objection made to the litiga- 
tion of the question of the appellee’s rights, if any, in the 
property, in this, an action of divorce. The question was 
presented by the pleadings, and, as shown in the record, 
was fully submitted to the trial court; hence we need ex- 
press no opinion on it at present. (Somers v. Somers, 39 
Kan., 182; Sherwin v. Gaghagen, and cases cited, 39 Neb., 
238.) 

It is urged by counsel for the appellee that the appeal 
from the branch of the case in respect to the property by 
the appellant presents the whole decree here and that the 
action of the trial court, in any and all particulars, is 
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open to examination and reversal or modification at the 
instance of either party to the cause, and further contends 
that there was not sufficient evidence to sustain the find- 
ings made, on which is based the decree of divorce in 
favor of appellant. Without discussion or decision of 
the presentation of this subject at this time, in an appeal 
which in terms was limited to one branch of the case by 
the party successful in the portion of the decree sought 
to be attacked by the opposing party, it will suffice to say 
that it has developed that the evidence is not all con- 
tained in the bill of exceptions, and hence the question of 
the sufficiency of the evidence to support the findings of 
the trial court is not open to consideration. It follows 
from the views hereinbefore expressed and the conclu- 
sions reached that the decree of the district court will be 


AFFIRMED. 


GEORGE W. PURNELL V. JULIA A. MINOR. 
Fitep Novemser 5, 1896. No. 6813. 


1, Bailment: Teams: NEGLIGENCE: DaMAGeEs. The hirer of a team is 
liable to the owner for want of ordinary care in the use of the 
team. 

: ABUSE OF Horsrs: EVIDENCE. The evidence was conflicting. 

Held, That a verdict for plaintiff would not be disturbed. 


2. 


Error from the district court of Holt county. Tried 
below before JACKSON, J. 


L. C. Chapman, for plaintiff in error. 
W.S. Summers, contra. 


NorvaAlL, J. 


In 1891 Julia A. Minor hired a team of horses to 
George W. Purnell for farm work. ‘This action was 
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brought to recover for a balance due for the use of the 
team, and for damages sustained by reason of improper 
care and overwork of the horses by the defendant. The 
answer was a general denial, and a trial to a jury resulted 
in a verdict for the plaintiff in the sum of $168, for which 
sum judgment was rendered. 

It is argued that the court erred in permitting plaintiff 
to testify to the items of her account for the use of the 
team from a copy of the original account. The record 
does not soshow. It does appear that plaintiff when tes- 
tifying held in her hands both the original account as 
made by her and a copy thereof; but it is not disclosed 
whether she testified to the different items of debits and 
credits from her own personal recollection or not. She 
was not even cross-examined on that point. Besides, the 
amount claimed for the use of the team was established 
by proving the admission of the defendant. 

The last contention is that the verdict is against the 
evidence. The jury having allowed plaintiff practically 
the full value of the team at the time of the hiring, it is 
argued that there was no evidence from which negligence 
and want of care on the part of the defendant could be 
found. The testimony on behalf of the plaintiff tended to 
show that the horses, when hired and received by the de- 
fendant on May 11, weighed from 1,200 to 1,300 pounds 
each, both sound and in good condition, and worth from 
$100 to $125; that they were overworked and poorly 
cared for by defendant; that after being worked all day 
they were turned out at night unfed; that when they were 
returned to plaintiff in August following they were en- 
tirely used up, one having the fistula and the other 
scarcely able to get up without help, and continued to . 
grow worse until it died two weeks later; and that 
neither was of any value when the defendant returned 
them, but both were entirely worthless. If the defendant 
and his witnesses are to be believed, the team, while un- 
der Purnell’s control, had proper care and feed and at- 
tention, was not overworked, and that the horses were 
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sound when delivered to plaintiff. The jury saw and 
heard the witnesses and passed upon the conflicting testi- 
mony, and the verdict being supported by the evidence, 
should not be disturbed. The defendant was liable to 
plaintiff for all damages resulting from a want of ordi- 
nary care in the use of the team while in his possession. 
The judgment is 

pos ae AFFIRMED. 


AnnaA D. EINSPAHR ET AL. V. EXCHANGE NATIONAL BANK 
OF HASTINGS, NEBRASKA. 


Firep NOVEMBER 5,1896. No. 6819. 


Review: UNAUTHENTICATED TRANSCRIPT: DISMISSAL. A petition in 
error will be dismissed out of the supreme court when the tran- 
script filed therein is not authenticated by the clerk of the trial 
court. 


ERROR from the district court of Adams county. Tried 
below before BEALL, J. 


Capps ¢ Stevens, for plaintiff in error. 
Tibbets, Morey & Ferris, contra. 


NoRVAL, J. 


The petition in error must be dismissed, for the reason 
the transcript of the proceedings and judgment filed in 
this court is not authenticated by the clerk of the court 
below. (City of Brownville v. Middleton, 1 Neb., 10; Ward 
v. Urmson, 40 Neb., 695; Moore v. Waterman, 40 Neb., 498; 
Baker v. Kloster, 41 Neb., 890; Garneau v. Omaha Printing 
Co., 42 Neb., 847; McDonald v. Grabow, 46 Neb., 406; Otis 
v. Butters, 46 Neb., 492.) 

Rig ee as ae DISMISSED. 
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STATE OF NEBRASKA, EX REL. MARQUETT, DEWHESE & 
HALL, v. A. BAUSHAUSEN ET AL. 


FILED NovEMBER 5, 1896. No. 5875. 


1, Mandamus: Pirapine. The pleadings in proceedings in mandamus 
have the same effect and are to be construed as in ordinary civil 
actions. Hence a material averment in a petition for mandamus, 
not denied by the answer, is to be taken as true. 


: DEMAND: WAIVER. AS a general rule, mandamus will not 
issue at the suit of a private individual to compel a public officer 
to do any official act until a demand has been made upon him to 
do it. But a formal demand is unnecessary where the conduct 
and action of the respondent are equivalent to a positive refusal. 


: Country BoarRpD: Res JupicaTa. The allowance of a writ of 
mandamus to compel a county board to include relators’ claim in 
its estimates of the taxes to be levied for the ensuing year is not 
necessarily an adjudication that a definite sum is due from the 
county to the relators. 


4. County Board: ALLOowaANcE oF CLAIM: RECONSIDERATION. Under 
section 40 of the act of the legislature of 1879, entitled “An act 
concerning counties and county officers” (Compiled Statutes, ch. 
18), a county board has authority to once reconsider its action 
in the allowance of a claim against the county, upon notice to the 
parties interested. 


6. : WAIVER OF Notice. The formal notice re- 
quired by said section to be given may be waived by the person 
entitled thereto. 

6 : Res JupicaTa. Where a claim presented to the 


county board for examination and audit is disallowed, which de- 
cision is appealed from by the claimant, and he afterwards dis- 
misses such appeal, the action of the board is final and conclusive. 


ORIGINAL application for mandamus to compel the sw 
pervisors of Sherman county to draw a warrant in favor 
of relators in payment of their claims against the county. 


A. G. Greenlee, F. M. Hall, and J. W. Deweese, for re- 
lators. , . 


Long & Mathew and Emerson A. Smith, contra, 
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NORVAL, J. 


This is an application for a peremptory writ of man- 
damus to compel the respondents, as supervisors of Sher- 
man county, to draw a warrant in favor of the relators 
in payment of certain claims against the county. The 
respondents filed an answer to the petition, and the re- 
lators interposed a general demurrer thereto, which was 
overruled at the September term, 1892. This court sub- 
sequently appointed a referee to take the testimony and 
report the same to the court with his findings of facts and 
conclusions of law thereon. Upon the coming in of the 
report of the referee each party filed exceptions thereto, 
which have been argued and submitted for consideration. 

It appears from the proofs, and the referee substan- 
tially so found, that in 1890 relators filed with the county 
clerk of Sherman county three claims against the county 
for legal services, aggregating $1,100; that at a session 
of the board of supervisors held on January 16, 1891, 
there was allowed on said claims $800, and relators, by 
their attorney, at the time agreed to accept said sum in 
full payment of said claims; that on June 12, 1891, the 
county board, without notice to relators, reconsidered its 
action in allowing relators’ claims, and ordered the 
county clerk not to issue a warrant thereon, and further 
consideration of said claims was postponed; that on June 
15, 1891, J. W. Long, the attorney for relators, was noti- 
fied that further action on said claims would be taken by 
the county board, which was then in session, and said 
Long on said day appeared before the board and, at his 
request, further consideration of said claims was laid 
over until the next meeting; that on September 16, 1891, 
the county board, when Long was present, disallowed the 
claims, and notice of appeal from the decision was then 
given; that relators subsequently appealed to the district 
court, and afterwards dismissed their said appeal; that 
in pursuance of a writ of mandamus issued out of this 
court the claims were included by the board in the esti- 
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mate of expenses for the year 1892, and there is a suffi- 
cient amount in the county treasury, together with the 
taxes levied, out of which the warrant can be paid; that 
no formal demand that a warrant be issued relators was 
ever made upon the county board of Sherman county. 
The referee found as conclusions of law, in effect: 

1. That the granting of the writ of mandamus by the 
court to compel the county board to include the claims of 
the relators in their estimate of taxes to be levied for 1892 
was not an adjudication of the amount due from the 
county to relators. 

2. In this action the merits of the claims cannot be in- 
quired into, since the action of the county board in allow- 
ing the same is conclusive unless reversed or modified on 
appeal. 

3. The county board in passing upon the claims of re- 
- lators acted judicially, and it had no power to reconsider 
its action thereon. 

4. The appeal taken from the reconsideration and dis- 
allowance of relators’ claims was a nullity, and did not 
affect relators’ rights. 

5. Where the party instituting a suit in mandamus has 
a private interest in, or claims the immediate benefit of, 
the act sought to be coerced, he must allege and prove a 
demand upon the officer to perform said act, in order to 
maintain the suit. 

6. That as no demand upon the respondents has been 
proved, the writ should be denied. 

Exception is taken by the relators to the conclusion of 
law last above stated, and we think the exception should 
be sustained for the reasons hereafter given. In the ap- 
plication for the writ it is expressly alleged that the re- 
spondents have refused to draw a warrant in favor of the 
relators in payment of their claims. This averment is 
not denied, or put in issue, by the answer. On the con- 
trary, the respondents plead matter in justification of 
their refusal to issue a warrant upon the claims. The 
answer must therefore be treated as an admission of a 
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prior demand, and refusal, and relators were not called 
upon to establish the same by the proofs. The pleadings 
in proceedings in mandumus have the same effect, and are 
to be construed as in ordinary civil actions (Code, sec. 
653); hence a material averment in the application, not 
denied in the answer, must be taken as true. (State v. 
Hawes, 43-0. St., 16; 14 Am. & Eng. Ency. of Law, 330.) 
The writ should not be refused merely for the failure 
to prove a demand upon the respondents for another 
reason. The answer pleads a reconsideration of the 
former action of the board in allowing the claims, the sub- 
sequent disallowance, the appeal from said decision by 
the respondents to the district court, and the dismissal 
of the action in that court. The defenses pleaded plainly 
disclose a determination not to draw the warrant or pay 
the claim. A formal demand upon the respondents, had 
_one been made, in view of the answer and the evidence 
adduced before the referee, would have been unavailing 
A refusal to draw the warrant was based upon grounds 
other than that no demand therefor had been made. Or- 
dinarily, when an application for mandamus is made by a 
private party, a demand must be made upon the respond- 
ent to perform the duty prior to the commencement of 
the action. (Kemerer v. State, T Neb., 130; State v. Eber- 
hardt, 14 Neb., 201; State v. Smith, 31 Neb., 590.) But 
there is an exception to the rule, as firmly established as 
the rule itself. A demand or refusal to perform the duty 
is not necessary in all cases before a suit of mandamus will 
lie. In the language of Mr. Merrill in his work on Man- 
damus, section 225: “The law never demands a vain 
thing, and when the conduct and action of the officer is 
equivalent to a refusal to perform the duty desired, it is 
not necessary to go through the useless formality of de- 
manding its performance. Anything showing that the 
defendant does not intend to perform the duty is suffi- 
cient to warrant the issue of a mandanus.” The doctrine 
just quoted, in somewhat different language, is laid down 
in Moses, Mananius, 127; 2 Dillon, Municipal Corpora- 
40 
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tions, sec. 867; United States v. Town of Brooklyn, 10 Biss. 
[U. S.], 466; Commonwealth v. City of Pittsburgh, 34 Pa. St., 
496, 512; State v. Clinton County, 6 O. St., 280; Supervisors 
v. Thompson, 61 Fed. Rep., 914; Maddox v. Graham, 2 Met. 
[Ky.], 56. 

Palmer v. Stacy, 44 Ia., 340, was an application for a 
mandamus to compel the levy of a tax for the payment of a 
judgment against the Bank of Algona. No demand was 
made upon the defendant to perform the act, yet the court 
held this was not fatal, since it was disclosed that the 
defendants had no intention to levy the tax. 

State v. Freeholders of Hudson County, 35 N. J. Law, 269, 
was a rule for mandamus to respondents to receive relat- 
ors as members of the board of chosen freeholders of the 
county of Hudson. It was held that a formal demand to 
be admitted was not necessary, because it was manifest 
from the resolution passed by the respondents declaring 
the election of the relators to be void and to allow the 
sitting members to retain their seats that they did not in- 
tend to admit them. So in the case at bar, the reconsid- 
eration of the action of the board of supervisors in allow- 
ing relators’ claims, and afterwards disallowing the same, 
amounted, substantially, to a refusal to perform the act 
now sought to be enforced, and no formal demand was 
therefore necessary. 

Relators have also excepted to the first conclusion of 
law made by the referee. By the sixth subdivision of 
section 25, article 1, chapter 18, Compiled Statutes, it is 
made the duty of the county board, at their regular meet- 
ing in January of each year, to prepare and publish an 
estimate of the necessary expenses of the county during 
the ensuing year, and it is also provided that no levy of 
taxes shall be made for any other purpose or amounts 
than are specified in such estimate as published. Section 
34 of said article and chapter declares: “It shall be un- 
lawful for the county board of any county in the state 
to issue any warrants for any amount exceeding the ag- 
gregate of eighty-five per cent of the amount levied by tax 
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for the current year, except there be money in the treas- 
ury to the credit of the proper fund for the payment of the 
same; nor shall it be lawful for the county board to issue 
any certificate of indebtedness in any form in payment of 
any account or claim, nor to make any contracts for or 
to incur any indebtedness against the county, in excess 
of the tax levied for county expense during the current 
year, nor shall any expenditure be made or indebtedness 
be contracted to be paid out of any funds of said county 
in excess of the amount levied for said fund.” It is very 
evident from a reading of the foregoing sections that it 
was the intention of the legislature that the making of 
the estimate of expenses required to be made by the 
county board should precede the allowance of a claim 
against the county and the drawing of a warrant in pay- 
ment of the same. This being true, it follows that in the 
mandamus proceedings to compel the respondents to in- 
clude the claims of relators in the estimate of taxes to be 
levied for the year 1892 the issues in the case at bar were 
not necessarily adjudicated, nor were the merits of such 
claims, or the amount due thereon, unalterably estab- 
lished or determined. The only purpose and scope of the 
writ in that case was to require the county, by proper esti- 
mate and levy of taxes, to provide means for the payment 
of any sum which might be found due relators. (State v. 
Cather, 22 Neb., 796.) 

Exception is taken by the respondents to the referee’s 
third conclusion of law, which raises the question 
whether under the existing statute a county board can 
reconsider its action in passing upon claims presented 
against the county for audit and allowance. We agree 
with counsel for relators that a county board can exercise 
only such powers as are granted by express statute, or 
such as are necessarily or fairly implied in, or incident to, 
those expressly granted. It follows that such boards 
have no power to review or reconsider its former adjudi- 
cation, unless authorized by statute to do so. It is no 
longer an open question in this state that a county board 
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has exclusive original jurisdiction to pass upon claims, 
and that in so doing it exercises functions judicial in their 
nature. The allowance or disallowance of a claim by the 
board has the force of a judgment until reversed or set 
aside. The cases so holding are collated in Stenberg v. 
State, 48 Neb., 299. It has been ruled by this court that 
prior to 1879 a county board was without jurisdiction to 
reconsider or set aside its former action in allowing or 
rejecting a claim. (State v. Buffalo County, 6 Neb., 454; 
Kemerer v. State, 7 Neb., 1380; State v. Cathers, 25 Neb., 250.) 
Whether those decisions are applicable, and should be 
now followed as precedents, depends upon the construc- 
tion which shall be placed upon legislation which was 
not in existence at the times the facts in the cases referred 
to arose. 

In 1879 the legislature passed an act concerning coun- 
ties and county officers. (Session Laws, 1879, p. 353; 
Compiled Statutes, ch. 18.) Section 23 of said act pro- 
vides: “The county boards of the several counties shall 
have power: * * -* Second—To manage the county 
funds and county business, except as otherwise specif- 
ically provided. * * * Fifth—To examine and settle 
all accounts against the county, and all accounts concern- 
ing the receipts and expenditures of the county.” Sec- 
tion 40 declares: “The provisions of this subdivision shall 
not be so construed as to prevent the county board from 
once reconsidering their action on any claim, upon due 
notice to parties interested.” It is insisted by respond- 
ents that this last section confers power upon county 
boards to reconsider their decisions made in passing upon 
accounts or demands against the county. It must be con- 
ceded that if such was the purpose of the legislature in 
framing the law, more apt or appropriate language could 
have been employed in expressing such object; neverthe- 
less, we are convinced that the construction placed upon 
the section by respondents is the only proper one, when 
considered in the light of prior legislation, and the course 
of judicial decisions in this state previous to the adoption 
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of the act of 1879. The law as it stood prior to that year 
relating to the allowance of claims was substantially the 
same as the fifth subdivision of section 23 quoted above, 
except that it contained no provision similar to section 40 
of the act of 1879; nor was any authority expressly or im- 
pliedly given for the reconsideration of claims by the 
county board. It had been decided in Brown v. Otoe 
County, 6 Neb., 111, under the statute then in force, which 
conferred upon county boards exclusive original authority 
“to examine and settle all accounts for the receipts and 
expenditures of the county, and allow all accounts 
chargeable against the county,” that the decisions of such 
boards in the allowance or rejection of claims are conclus- 
ive unless reversed upon appeal. In other words, their 
decisions in that regard have the effect of judgments. It 
had also been ruled in at least two cases, previous to the 
act of 1879 that a county board possessed no authority to 
reconsider its adjudication of a claim. (State v. Buffalo 
County, 6 Neb., 454; Kemerer v. State, 7 Neb., 1380.) It was 
those decisions which prompted the legislature to enact 
said section 40; and when its provisions are read in the 
light of those adjudications,—which should be done,—it 
is manifest that it was the intention to give power and 
authority to a county board to once reconsider its action 
upon a claim against a county upon notice to parties in- 
terested. Any other interpretation of the section would 
make its provisions entirely meaningless and nugatory. 
It is a familiar rule in the interpretation of statutes to 
ascertain the intention of the legislature and to give effect 
to such intent rather than to the literal sense of the terms 
employed by the law givers. (Swearingen v. Roberts, 12 
Neb., 337.) 

Relators argue that if the construction we have adopted 
is the proper one, then this section 40 is unconstitutional, 
because it encroaches upon the power conferred by the 
constitution on the judiciary. Ordinarily, the interpre- 
tation of statutes is for the courts; nevertheless, legis- 
lative construction of a law frequently controls as to sub- 
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sequent transactions. In the language of Frazier, C. J., 
in Dequindre v. Williams, 31 Ind., 444: “It is not ordinarily 
the function of the legislature to interpret statutes, nor 
is such interpretation binding upon the courts as to past 
- transactions. But, as to matters occurring thereafter, 
such legislation guides all departments of the govern- 
ment. (Sedgwick, Constitutional Law, 253.) If a legis- 
lative construction be even plainly contrary to the terms 
of the act construed, it must, nevertheless, be taken as a 
new enactment, changing the old law.” In the statute 
under consideration appears the legislative construction 
or definition of its provisions, and for that body to thus 
define its own language is not an invasion of the functions 
of the judicial branch of the government. 

The law requires notice of the reconsideration by the 
board of its decision on a claim to be given the party in- 
terested. It is insisted that the statute in regard to no- 
tice was ignored, and for that reason the action of the re- 
spondents in reconsidering and in disallowing the claims 
was void. The referee finds that the evidence fails to 
show that relators had any notice of the pendency of the 
motion of reconsideration until after action was taken. 
It does, however, appear that Mr. Long, the attorney for 
relators in this matter, was notified that the board would 
take further action on the claims on a certain date, that 
he appeared in response thereto, and that at his request 
action was postponed until'the next meeting of the board, 
at which time he again appeared before the board, and 
the claims were then rejected or disallowed. The ap- 
pearance by relators’ duly-constituted attorney was a 
waiver of the notice contemplated by statute. 

The action of the relators in appealing from the disal- 
lowance of the claims to the district court, and in subse- 
quently dismissing their appeal, constitutes a final adju- 
dication, and leaves their claims standing disallowed. 
(Richardson County v. Hull, 24 Neb., 536.) The writ is 
denied, 

WRIT DENTED. 
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LININGER & METCALF COMPANY V. GEORGE T. WHBAT. 
FILED NovEMBER 5, 1896. No. 6881. 


1. Guaranty: Notice or AccEPTANCE. A guarantor, as a condition 
precedent to his liability, is not entitled to notice of the acceptance 
of a guaranty in the following form: ‘‘The undersigned does 
hereby guaranty the faithful and full performance by the party 
of the second part to the contract of all the agreements and en- 
gagements therein entered into by the party of the second part.” 


2. : NoTICE OF DEFAULT. The neglect to notify the guarantor of 
the default of his principal does not operate to discharge the 
guarantor, unless such neglect is, on its face, unreasonable in 
view of all the circumstances of the case. 

3. : CONSIDERATION: CREDIT. A consideration sufficient to sus- 


tain a guaranty of the faithful performance of the undertakings 
of the principal exists when the party for whose protection the 
guaranty was executed has extended credit to the principal on the 
faith of such guaranty. 


ERROR from the district court of Adams county. Tried 
below before BEALL, J. 


Smith & McCreary, for plaintiff in error, 
Capps & Stevens, contra. 


Ryan, C. 


This action was brought in the county court of Adams 
‘county by the plaintiff in error April 20, 1893. From a 
judgment for the sum of $391.70 the defendant appealed 
to the district court, wherein judgment was rendered on 
the verdict of a jury in his favor. 

On the 12th day of February, 1892, plaintiff, Lininger & 
Metcalf Company, entered into a written agreement with 
W. H. Shellhammer whereby Mr. Shellhammer was ap- 
pointed its agent for the sale of certain of its goods at Hol- 
stein and Norman. Among other undertakings of this 
agent under his agreement he was to be liable to the com- 
pany for any damages that goods might sustain by reason 
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of not being properly stored. It was also stipulated in 
the ayreement that for such goods as should not have been 
ordered away and remained unsold on January 1, 1893, 
Mr. Shellhammer was to be liable to pay the cash value, 
if so required by the company. This action was for the 
balance alleged to be due under the above provisions and 
was brought against the defendant in error on this his 
guaranty, which was indorsed on the aforesaid written 
agreement: 
“GUARANTY. 

“For value received the undersigned does hereby guar- 
anty the faithful and full performance by the party of the 
second part to this contract of all the agreements and en- 
gagement therein entered into by the said party of the 
second part. 

“Witness — hand and seal the day and date within 
written. GEORGE T. WHEAT.” 

On the trial there was introduced as evidence on behalf 
of Mr. Wheat a stipulation entitled as in this case and 
dated and filed October 11, 1893. It was in this lan- 
guage: “It is hereby stipulated and agreed by and be- 
tween the parties hereto that there was due on January 1, 
1893, from W. H. Shelihammer to the Lininger & Metcalf 
Company, this plaintiff, under the terms of the contract 
set out in plaintiff’s petition herein, the sum of three hun- 
dred and ninety-one and .70 dollars ($391.70), no part of 
which has been paid, and all of which is now due.” It is 
by this stipulation rendered unnecessary that the evi- 
dence showing what was due from Shellhammer should 
be discussed. That was admitted, in so far as Mr. Wheat 
was concerned, by this stipulation. The defenses in sup- 
port of which evidence was introduced and as to which 
plaintiff asked instructions which were refused and em- 
braced in the following propositions: (1) Want of notice 
to Wheat of the acceptance of his guaranty after its exe- 
cution; (2) failure within a reasonable time after January 
1, 1898, to give notice to Wheat of the default of Shell- 
hammer, and (3) want of such a consideration as would 
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support the contract of guaranty. In relation to the last 
of these propositions it is sufficient to say that credits 
upon the faith of it were, after its execution, extended by 
the company to Mr. Shellhammer. This was, therefore, 
a sufficient consideration to uphold the contract of guar- 
anty. (Huff v. Slife, 25 Neb., 448.) In the case just cited 
it was also held that the mere neglect of the holder of a 
note to sue the maker did not discharge the guarantor, 
although the maker becomes insolvent. Knowledge of 
the default came to Mr. Wheat on February 24, 1893, and 
there was no evidence that in the interim between 
January 1 and February 24 immediately thereafter there 
was any change in the financial condition of Mr. Shell- 
hammer. If Mr. Wheat, is to be released, it must be by 
reason of the mere lapse of this time, and this circum- 
stance alone, as already indicated in the case of Huff v. 
Slife, is insufficient. It has been held by this court 
that to hold the guarantor liable no notice of acceptance 
of guaranty is necessary. (Wilcox v. Draper, 12 Neb., 
151; Klosterman v. Olcott, 25 Neb., 382.) We conclude, 
therefore, that the district court erred in refusing, on 
plaintiff’s request, to instruct the jury consistently with 
the views above stated. For the error in these refusals 
the judgment is reversed and the cause is remanded. 


REVERSED AND REMANDED. 


JAMES TALcoTr v. SAMUEL F. BENNETT. 
FiIrep NovEMBER 5, 1896. No. 6866. 


Limitation of Actions: ConceaLMENT. The concealment or abscond- 
ing which, under section 20 of the Code of Civil Procedure, sus- 
pends the operation of the statute of limitations, must be such as 
affects the commencement of judicial proceedings in Nebraska, 
and not those of another state. 
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Error from the district court of Douglas county. 
Tried below before FERGUSON, J. 


Bartlett, Baldrige & De Bord, for plaintiff in error. 


References: Edgerton v. Wachter, 9 Neb., 500; Harper v. 
Pope, 9 Mo., 403; Harman v. Looker, 73 Mo., 622; Bobb ». 
Shipley, 1 Mo., 229; Seroggs v. Daugherty, 53 Mo., 497; Fike 
v. Clark, 55 Mo., 155; Thomas v. Black, 22 Mo., 330; Butler 
v. Lawson, T2 Mo., 227; Campbell v. Rowe, 32 Neb., 345. 


Charles Offutt, contra. 


References as to what constitutes “absconding” or 
“concealment” within the purview of section 20 of the 
Code, relating to limitation of actions: Hoggett v. Emerson, 
8 Kan., 262; Frey v. Aultman, 30 Kan., 181; Myers v. Center, 
47 Kan., 324; Minneapolis Harvester Works v. Smith, 36 
Neb., 616; Harrison v. Union Nat. Bank, 12 Neb., 499; Sis- 
son v. Niles, 64 Vt., 449; McDonald v. Underhill, 10 Bush 
[Ky.], 584; Crane v. Jones, 33 Pac. Rep. [Ore.], 869; Way v. 
Colyer, 55 N. W. Rep. [Minn.], 744. 


RYAN, C. 


This action was begun in the district court of Douglas 
county for the recovery of judgment for the value of cer- 
tain goods sold by the plaintiff to the defendant in the 
state of New York in November of the year 1869. The 
question involved was whether or not the statute of limi- 
tations of this state had barred plaintiff’s alleged cause of 
action. On sufficient evidence the jury found specially 
that the defendant came to the state of Nebraska in De- 
cember, 1878, and that on August 18, 1891, the commence- 
ment of this action, he could, for an aggregate period of 
four years, have been served with summons in the state of 
Nebraska. It was further specially found by the jury 
that the defendant had not concealed himself so that a 
summons could not be served upon him in this state since 
his coming therein to reside. There was a general verdict 
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for the defendant and from the judgment thereon plaintiff 
prosecutes error to this court. 

Section 20 of the Code of Civil Procedure contains this 
language: “If, when a cause of action accrues against a 
person, he be out of the state or shall have absconded or 
concealed himself, the period limited for the commence- 
ment of action shall not begin to run until he come into 
the state, or while he is absconded or concealed.” It is 
apparently not questioned by the plaintiff in error that 
under ordinary circumstances an action of the nature of 
this would be barred in four years if the defendant did 
not abscond or conceal himself; but the argument insisted 
upon is that, in this case, the absconding was from the 
state of New York, and the concealing by the debtor con- 
sisted in not furnishing his creditor with means of infor- 
mation as to his whereabouts. The jury found specially 
that the defendant might have been served with suinmons 
in Nebraska for the space of five years, and this is more 
time than our statute ordinarily allows for the commence- 
ment of an action on an account for the recovery of 
money. The absurdity of the construction insisted on by 
the defendant may be illustrated by a reference to an- 
other statutory provision. Section 198, Code of Civil Pro- 
cedure, provides that if a debtor conceals himself so that 
a summons cannot be served upon him, the plaintiff may 
have an attachment against the property of such defend- 
ant. Ifthe same rule of construction is applicable to this 
section of the Code of Civil Procedure as plaintiff con- 
tends should be applied to section 20, there is no one 
residing in this state indebted to a creditor resident in 
another state who can avoid an attachment against his 
property, obtained on the ground of concealment so that 
' a summons cannot be served in the state wherein his cred- 
itor resides. As clear as this seems upon principle and 
upon analogy, it has required consideration for its settle- 
ment by the supreme court of Kansas, wherein it has been 
held that the absconding or concealment must be with 
reference to judicial proceedings in that state. (Hoggett 
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v. Emerson, 8 Kan., 262; Frey v. Aultman, 30 Kan., 181; 
Myers v. Center, 47 Kan., 324.) This construction we 
think the only one of which our statute is susceptible. 
There is found no error in the record and the judgment 
of the district court is 


AFFIRMED, 


NORTH BRITISH & MERCANTILE INSURANCE COMPANY OF 
LONDON AND EDINBURGH V. WILLIAM G. BOHN BT AL. 


FiteD NOVEMBER §,1896. No. 6897, 


1. Insurance: OWNERSHIP: MISREPRESENTATIONS: RicHTsS OF MoRT- 
GAGEE. A representation by two individuals that they were own- 
ers of the property sought to be insured, when in fact it was 
owned by a corporation, of the capital stock of which they were 
the sole proprietors, held, not such a misrepresentation as avoided 
the right of a mortgagee to assert its rights under a “union mort- 
gage clause’ attached by the insurer to the policy, the mortgagee 
having no knowledge of, or participation in, the said misrepresen- 
tation. 


: EvipencrE. Under the circumstances above 
stated, it was not prejudicial error to refuse to permit the plaintift 
in error to show the insolvency of the corporation grantee at the 
time either of the insurance affected or of the loss suffered. 


Error from the district court of Douglas county. 
Tried below before Scort, J. 


A. 8. Churchill and George A. Day, for plaintiff in error. 


Charles Offutt, James B. Meikle, and Byron G. Burbank, 
contra, 


RYAN, C. 


In Hanover Fire Ins. Co. v. Bohn, 48 Neb., 743, the facts 
involved in this case were stated, with the exceptions that 
the amount and exact date of insurance and the name of 
the insurer and its agent are not identical. These are, 
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however, unimportant, for upon these slight differences 
no claim of rights is predicated by the plaintiff in error in 
this case. There are urged certain arguments, which, it 
is asserted, were not involved in Hanover Fire Ins. Co. v. 
Bohn, supra, and we shall content ourselves with review- 
ing these, without a restatement of all the facts involved. 
It is urged that as the original insnrance was of the in- 
terest of Conrad and W. G. Bohn as sole owners, the sub- 
sequent transfer of the title by those parties to the Bohn 
Manufacturing Company operated to avoid the policy 
which formed the basis of this action. It is not necessary 
to determine what might be the rights of Conrad and W. 
G. Bohn to sue as individuals upon said policy, for the 
judgment in this case was, by the district court, ordered 
paid to the National Life Insurance Company of Mont- 
pelier, Vermont,—a party impleaded as plaintiff with 
said Conrad and W.G. Bohn. This company held a mort- 
gage on the premises upon which stood the insured 
structures as security for the payment of the sum of 
$25,000, of which sum there still remains due more than 
$20,000. When insurance was effected by Conrad and W. 
G. Bohn upon the property afterwards destroyed, the 
plaintiff in error, by attaching to the policy issued by it 
a separate mortgage slip, agreed that the loss, if any, 
should be paid to the mortgagee as its interest should ap- 
pear. This policy was for the sum of $1,500, which, so 
far as the proofs in this case show, was much less than 
the debt owed by Conrad and W. G. Bohn and secured 
by the aforesaid mortgage on the insured property. The 
mortgagee was neither aware of nor party to any mis- 
representation as to the title of the property insured made 
by Conrad and W. G. Bohn, hence its right to recover was 
unaffected thereby, as has already been shown by the 
authorities cited in Syndicate Ins. Co. v. Bohn, 12 U. S., 
Cc. C. A., 581,—another case which arose out of the same 
loss. 

It is insisted that there was error in refusing to admit 
evidence of the insolvency of the Bohn Manufacturing 
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Company. In explanation of this contention it should 
be stated that the defendants in error urged that the 
transfer of Conrad and W. G. Bohn to the Bohn Mant- 
facturing Company could not lessen the solicitude of the 
grantors for the preservation of the property conveyed, 
for the reason that the stock of the manufacturing com- 
pany was held entirely by Conrad and W. G. Bohn. To 
avoid this inference of their solicitude remaining unim- 
paired by the conveyance, plaintiff in error sought and 
was refused permission to show the insolvency of the cor- 
poration, from which insolvency, it was claimed, it must 
result that whatever recovery should be had on account 
of loss by fire would first inure to the benefit of the cred- 
itors of the corporation. If the recovery in this case had 
been for the benefit of Conrad and W. G. Bohn, there 
would perhaps be force in this suggestion. ‘The recovery 
was for the payment of the mortgage in accordance with 
the provisions of the “union mortgage slip;” hence, what 
might be the natural effect of a payment to the creditors 
of the Bohn Manufacturing Company instead of to Con- 
rad and W. G. Bohn, is a matter of no practical impor- 
tance in this case. In this connection it may properly be 
remarked that these same considerations render unavail- 
ing the complaint because of the refusal of the district 
court to permit proofs that upon the renewal of the policy 
a greater premium than was collected would have been 
exacted if the insurance company had been aware of the 
transfer of title. The jury found specially that the loss 
was total, and, therefore, the argument as to the failure 
to arbitrate and furnish an itemized appraisement of the 
property destroyed has no force. 

We cannot review the instructions either asked or re- 
fused, for there were several in each of these two classes, 
and, in the motion for a new trial, each class was grouped 
for the purposes of criticism, and in each class there were 
instructions which afforded no ground for complaint. 
There is found no error in the record and the judgment 


of the district court is 
AFFIRMED. 
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JOHN N. BROWN, APPELLANT, V. MARY A, FITZPATRICK 
ET AL., APPELLEES. 


FILED NOVEMBER 5, 1896. No. 8450. 


Beview: RECEIVERS. The refusal of the district court to appoint a re- 
ceiver must be affirmed when, neither by the petition nor by the 
proofs adduced, was there a showing that such refusal was erro- 
neous. 


APPEAL from the district court of Douglas county. 
Heard below before POWELL, J. 


Morris, Beekman & Marple, for appellant. 
I. J. Dunn, contra. 


RYAN, C. 


On November 28, 1895, there was filed in the district 
court of Douglas county a petition in which John Nicho- 
las Brown was named as plaintiff and Mary Ann Fitzpat- 
rick and others were named as defendants. The first 
paragraph of this petition was in the following language: 
“Now comes the plaintiff and shows to the court that on 
the 8th day of October, 1895, he purchased the property 
in controversy herein at sheriff’s sale under decree of fore- 
closure herein for the sum of $8,944.52, and that on the 
26th day of October, 1895, said sale was fully confirmed 
by this court and that on the 11th day of November, 
1895, the defendants, Mary Ann Fitzpatrick and Dennis 
Fitzpatrick, filed a supersedeas bond herein and intended 
to take said case on appeal from the order confirming 
said sale to the supreme court.” Following the above 
quoted language the petition contained averments that 
the value of the said premises was not in excess of $8,000; 
that the defendants were insolvent and in possession of 
said premises, collecting the rents and profits therefrom 
for their own benefit. As grounds for praying the ap- 
pointment of a receiver it was alleged in the peti-ion that 


576 NEBRASKA REPORTS. [Von. 49 


Brown v. Fitzpatrick. 


said premises were in danger of being materially injured, 
and that said premises had been sold for taxes in 1894, 
and that in 1895 the tax purchaser had paid the taxes 
thereon for 1894, and that at the time of filing the petition 
there was unpaid the city tax for 1895. In the petition 
it was further alleged that the appeal from the order of 
confirmation could not be determined in the supreme 
court within two years, and that meantime the defend- 
ants would continue to collect and use the rents and 
‘profits as they accrued, permitting additional taxes, as- 
sessmenis, and interest to accumulate against said prem- 
ises. The prayer of the petition was as follows: “Where- 
fore the plaintiff prays for the appointment of a receiver 
herein to take charge of said rea] estate and to collect the 
rents and profits therefrom and to apply the same toward 
the payments of the taxes and assessments against said 
real estate, and for such other relief as may be just and 
equitable.” Upon affidavits alone there was a hearing 
which resulted in a denial of the prayer of the petition. 
It is very probable that the above petition was filed in a 
cause pending, but unfortunately there is nothing in the 
record to show that such is the case except the averments 
above noted. There is in this court no record of confir- 
mation or of other proceedings precedent to confirmation, 
either pleaded or offered in evidence. It is easy to imag- 
ine that counsel on either side should naturally assume 
in this court that we understand the conditions which 
surrounded the filing of the application for a receiver. We 
can only know what is disclosed by the record, and with 
this suggestion in mind counsel can readily see why we 
cannot discuss several propositions urged in argument. 
One of the material issues which was presented, and in 
respect to which, however, contradictory proofs were of- 
fered, was whether or not the defendants were insolvent. 
The finding generally for the defendants, it would seem, 
solved the question of fact in their favor. The taxes, 
which it is urged the defendants have not paid, were 
liens when plaintiff purchased under the foreclosure, and, 
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as paramount liens, should have been deducted from the 
amount of the appraisement. (Vide Code of Civil Proced- 
ure, sec. 491b.) As there is no proof as to this, we are 
bound to assume that the payment by the bidder was de- 
creased by the amount of these taxes; hence the injustice 
of requiring the defendants to pay them is quite clear. 
Jt was alleged generally in the petition that the premises 
were in danger of material injury, but in what respect 
this danger was threatened there was neither averment 
nor proof. The prayer of the petition was that a receiver 
might be appointed to collect the rents and profits and 
apply the same to the payment of taxes and assessments 
against the real property. There was no prayer that any 
of such rents or profits might be used to ward off threat- 
ened danger. As to waste permitted or suffered, there 
was neither averment nor prayer in the petition. Under 
these circumstances we cannot say that there was error in 
the order denying the receiver prayed, and the judgment 
of the district court is, therefore, 


AFFIRMED. 


CREIGHTON UNIVERSITY, APPELLEE, V. JOHN MULVIHILL 
ET AL., APPELLANTS. 


Firep NovEMBER 5, 1896. No. 6895, 
Review: CONFIRMATION OF SALE: OBJECTIONS. On an appeal from an 


order confirming a sale, this court will consider only the specific 
objections made in the district court to such confirmation. 


APPEAL from the district court of Douglas county. 
Heard below before FERGUSON, J. 


Gregory, Day & Day, for appellants. 


Frank T, Ransom, contra. 
41 
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RAGAN, C. 


This is an appeal from an order of the district court of 
Douglas county confirming a sale made pursuant to a 
decree of foreclosure of a mortgage upon real estate. 
Three arguments are made in the briefs filed here by the 
appellants for a reversal of this decree. ‘he first and 
second arguments assail the valuation put upon the real 
estate by the appraisers. It does not appear from the 
record, however, that any objection was made by the 
appellants to the appraised value of the property prior 
to its sale. After the sale of the property it was too late 
for the first time to assail the appraisement, except for 
fraud. Objection that the property was appraised too 
high or too low should have been made and filed in the 
case with a motion to vacate the appraisement prior to 
the sale. (Hcklund v. Willis, 44 Neb., 129, and cases there 
cited.) 

The third argument is that the sheriff neglected to file 
with the clerk of the district court a copy of the appraise- 
ment as soon as made, and in fact did not file such ap- 
praisement until the day before the sale. If this was 
true it was an irregularity for which the district court 
should have set aside the sale on his attention being 
called thereto, as a copy of the appraisement together 
with the written application for liens and the certificates 
of liens mentioned in section 491d of the Code must be 
deposited in the office of the clerk from which the execu- 
tion issued before the sale is advertised. (See Burkett v. 
Clark, 46 Neb., 466.) But the objection to the sale argued 
’ here was not presented to the district court on the hear- 
ing of the motion to confirm the sale appealed from. The 
objection there was that the sheriff made the sale without 
filing any copy of the appraisement with the clerk of the 
district court. It was the duty of the appellants to spe- 
cifically allege in the district court every reason which 
they wished to urge as an objection against the confirma- 
tion of the sale; and only the objections made there can 
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be urged here on appeal. We will not consider the ob- 
jection urged here, because it was not made to the dis- 
trict court and it given an opportunity to pass upon it. 
(Ecklund v. Willis, supra; Johnson v. Bemis, 7 Neb., 224.) 
The decree appealed from is 

AFFIRMED. 


I, L. ALBERT, APPELLEE, V. CHARLES H. DAVIS BET AL. 
APPELLANTS. 


? 


FILED NOVEMBER 5, 1896. No. 8536. 


Municipal Corporations: WaATER-METERS: Rrequnations. A city of 
the second class having less than 5,000 inhabitants, and owning 
and maintaining water-works, has not the power to require an 
inhabitant, as a condition precedent to the use of water, to pur- 
chase and place in position, at his own expense, a water-meter. 


APPEAL from the district court of Platte county. 
Heard below before SULLIVAN, J. 


W. N. Hensley and McAllister & Cornelius, for appellants. 


References: Jackson v. City of Hllendale, 61 N. W. Rep. 
[N. Dak.], 1030; Shefficid Water-Works Co. v. Bingham, 25 
L. R., Ch. Div. [Eng.], 451. 


Albert & Reeder, contra. 


References: Smith v. Birmingham Water-Works Co., 16 
So. Rep. [Ala.], 123; Red Star Steamship Co. v. City of Jersey 
City, 45 N. J. Law, 246; Spring Valley Water-Works Co. v. 
City of San Francisco, 22 Pac. Rep. [Cal.], 911; 2 Beach, 
Private Corporations, sec. 834e. . 


IRVINE, C. 


The city of Columbus is a city of the second class, own- 
ing and operating a system of water-works for the supply 
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of the city and its inhabitants with water. The city un- 
dertook by ordinance to provide that all water should be 
supplied to private consumers through a meter of stand- 
ard manufacture, to be appreved by the water commis- 
sioner, and that the cost of such meter and of placing the 
same and keeping the same in repair should be paid by 
the consumer. The plaintiff was the owner of real prop- 
erty within the city and a consumer of water. He neg- 
lected or refused to purchase and place in position a 
meter and the city was about, for that reason, to shut off 
the water from his premises, when he instituted this ac- 
tion against the city and Davis, the water commissioner, 
to restrain such threatened action. A perpetual injunc- 
tion was allowed by the district court, and the defendants 
appeal. 

The sole question presented is whether the city has 
authority under existing laws to require consumers of 
water to obtain and place in position meters at their own 
expense. Our attention has been called to several cases 
in the courts of this country and England where a similar 
question has been considered. The authority of a mu- 
nicipal corporation in the premises is, however, so purely 
a question of statutory construction that the adjudica- 
tious of foreign courts are practically of no assistance. 

Section 69, subdivision 15, article 1, chapter 14, Com- 
piled Statutes, confers the authority vested in cities of 
the class of Columbus with reference to water-works. It 
provides, among other things, that such cities may make 
contracts with and authorize any person, company, or 
corporation to erect and maintain a system of water- 
works and water supply, and give such contractors the 
exclusive privilege for a term not exceeding twenty-five 
years to lay in the streets and alleys of said city water 
mains and supply pipes and to furnish water to such city 
or village and the residents thereof under such regula- 
tions “as to price, supply, rent of water-meters as the 
council or board of trustees may from time to time pre- 
scribe by ordinance for the protection of the city, village, 
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or people.” Further, that such cities may provide “for 
a supply of water for the purpose of fire protection and 
public use and for the use of the inhabitants of such cities 
and villages by the purchase, erection, or construction of 
a system of water-works and by maintaining the same;” 
that in such case “the council or the board of trustees of 
stch towns and villages shall have power to make and 
enforce all needful rules and regulations in the erection, 
construction, use, and management of such water-works 
and for the use of the water therefrom; and such, cities 
and villages shall have the right and power to tax, assess, 
and collect from the inhabitants thereof such tax, rent, 
or rates for the use and benefit of water used or supplied 
to them by such water-works as the common council or 
board of trustees shall deem just or expedient.” It is 
further provided that “it shall be the duty of such water 
commissioner, subject to the supervision of the mayor 
and council or board of trustees, to have the general man- 
agement and control of the system of water-works in the 
city or village, fixing the rates to be paid by the inhabit- 
ants thereof within such limits as may be prescribed by 
ordinance for the use of water, water meters, and by- 
drants.” 

It will be observed that there is a very general, although 
ill-defined power conferred to enforce all needful rules 
and regulations for the use of water, and to tax, assess,and 
collect a tax, rent, or rates for the use of water supplied; 
and it is contended that this grant includes the power to 
require the consumer to supply himself with a meter, this 
argument being re-enforced by the contention that the 
duty of the city in erecting and maintaining works ends 
with laying mains upon the streets, and that an inhabit- 
ant, in order to entitle himself to use water, must him- 
self provide the necessary service and supply pipes on his 
own premises, and consequently, if the city sees fit to sell 
the water by measurement, he must, as a portion of his 
private water service, supply himself with the necessary 
meter. Whether this would be true if this general grant 
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of power stood alone we need not determine. In the case 
of a grant of:a franchise to a private corporation the au- 
thority of such corporation is to supply water “under 
such regulations as to price, supply, rent of water-meters 
as the council * * * may * * #* prescribe.” 
There is no express grant of power, either to such fran- 
chised corporation or to the city, in maintaining its own 
water-works, to sell meters or to compel consumers to 
supply themselves with meters. On the contrary, with 
regard to cities maintaining their own water-works, there 
is a provision that the water commissioner, subject to the 
supervision of the mayor and council, shall have the gen- 
eral management of the system, fixing the rates to be 
paid for the use of water, water-meters, and hydrants. 
We think that the affirmative grant of power to fix and 
collect charges for the use of water-meters excludes by 
implication the power to compel consumers to furnish 
their own meters. It is contended that inasmuch as 
power is vested in the city to purchase water-works al- 
ready erected by a franchised corporation, and because 
the grant of power to such corporation extends to the 
collection of rents for water-meters, the provision with 
reference to charges for the use of water-meters referring 
to city ownership is made to meet the case of the purchase 
by a city of private water-works which, under the first 
portion of the section, have been erected, furnishing their 
own meters and charging rent therefor. But this line of 
construction would be too narrow. Reading the whole 
section, which is too long for quotation here, it is quite 
evident that inthe portions quoted the legislature had not 
in view merely the case of purchase by a city of private 
water-works already in existence, but that it was provid- 
ing generally for the management of public water-works 
however constructed or obtained. We cannot better ex- 
press our views upon the construction of the statute than 
by quoting as follows from the opinion of the district 
judge: “It is highly improbable that the legislature would 
make the power to charge for the mere use of meters the 
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subject of an express grant, and at the same time permit 
the more important power of compelling consumers of 
water to buy and own their own meters to rest in doubtful 
implication. In this connection another thought occurs, 
The grant of a power in express terms affords always an 
inference against the grant of the same power by implica- 
tion in the same act. If that portion of the statute from 
which the city claims to derive its authority is broad 
enough to warrant the council in ordaining that consum- 
ers of water shall buy meters, it is, of course, also broad 
enough to require them to rent meters; and if it is broad 
enough to require them to rent meters, the express provis- 
ion on that subject is wholly unnecessary. To hold that 
both provisions of the statute mean the same thing would 
be to impute tautology and redundancy of expression to 
the legislature, which, in doubtful cases, is never permis- 
sible by the rules of construction, It is rather to be pre- 
sunied that the language has been used intelligently, and 
that different sets of words stand for different ideas. 
Considering together the several provisions of the charter 
relating to water-meters, I conclude it was the intention 
of the legislature that where water is furnished by the 
meter system only, whether by the city itself or by some 
private person or corporation under its authority, the 
patrons of the water-works may be required to pay meter 
rents, but may not be required to purchase and own 


meters.” 
AFFIRMED. 


Post, C. J., not sitting. 
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FIRE ASSOCIATION OF PHILADELPHIA V. JAMES A. RUBY 
ET AL 


FILED NOVEMBER 5, 1896. No. 6636. 


1. Judicial Sales: PAYMENT or PROCEEDS: Duty oF SHERIFF. It is the 
duty of an officer selling land under a decree of foreclosure to pay 
the proceeds of the sale, upon confirmation thereof, directly to the 
persons entitled thereto under the decree, unless the court shall 
have ordered the proceeds to be paid into court. 


: LIABILITY OF SHERIFF FOR PROCEEDS. In an action against 
such officer for failure to pay the proceeds to the party entitled, 
the officer, admitting in his answer the receipt of the money, does 
not discharge himself from liability by showing that he paid it 
over to the clerk. 


3. Res Judicata: AMERCEMENT: ACTION ON OFFICER’S BonD. A judg- 
ment of amercement against an officer is, in a subsequent suit upon 
the official bond, conclusive evidence of the facts necessary to sus- 
tain the judgment against the officer, and it is prima facie evidence 
against the sureties. 


4. Bill of Exceptions: AUTHENTICATION: ATTORNEY AND CLIENT. A 
stipulation is sufficient to authorize the clerk to sign a bill of ex- 
ceptions when, by its terms, it clearly shows that the particular 
bill of exceptions to which the stipulation is attached is agreed 
upon by the parties as a correct bill. 


5. Action on Sheriff’s Bond for Proceeds of Sale: VERDICT ror DE- 
FENDANTS. Evidence examined, and held not to sustain the verdict. 


Error from the district court of Phelps county. Tried 
below before BEALL, J. 


G. Norberg and Dryden & Main, for plaintiff in error. 


8. A. Dravo, F. G. Hamer, C. H. Roberts, and Stewart & 
Munger, contra. 


IRVINE, C. 


This was an action by the Fire Association of Philadel- 
phia against Ruby, formerly sheriff of Phelps county, 
and his sureties upon his official bond. It was founded 
upon the alleged failure of Ruby as sheriff to pay over to 
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the plaintiff the proceeds of a sale of real estate under a 
decree of foreclosure in favor of the plaintiff. There was 
a verdict and judgment for the defendants, which the 
plaintiff seeks to review by these proceedings. 

Owing to imperfect exceptions and assignments of er- 
ror, we cannot consider the questions presented as to the 
instructions given by the court to the jury. We shall 
confine ourselves to the consideration of a single assign- 
ment, to-wit, that the verdict was not sustained by the 
evidence. 

The petition alleged the official capacity of Ruby and 
the execution of his official bond. It then alleged that in 
the performance of his duties as sheriff Ruby sold certain 
land under an order of sale issued out of the district court 
of Phelps county in an action wherein the plaintiff fore- 
closed a mortgage upon said land; that after paying the 
costs Ruby had remaining from the proceeds of said sale 
the sum of $743.07; that he had paid to the plaintiff the 
sum of $308.07, and had neglected and refused to pay to 
the plaintiff the remaining $435, the whole amount due 
the plaintiff under the decree being $1,351; that there- 
after a motion had been filed for the amercement of the 
sheriff; that due notice thereof was given and that a judg- 
ment of amercement had been entered in the sum of 
$435. Wherefore plaintiff prayed judgment. The de- 
fendants by their answer admitted the official capacity 
of Ruby and the execution of the bond. They further 
admitted the sale of the land as alleged and that after 
paying costs Ruby “had remaining in his hands from the 
proceeds of said sale the sum of $708.07.” As a defense 
they then pleaded that Ruby paid in to the clerk of the 
court that sum, and thereby fully discharged his duty, 
and that thereafter he was induced by Ellsworth, the 
deputy clerk of the court, to sign a receipt on the docket 
for said sum, whereby he acknowledged having received 
said sum back from the deputy clerk; that immediately 
after signing said receipt Ruby and Ellsworth agreed that 
the money should not be paid over, and that no money 


586 NEBRASKA REPORTS. [Vou. 49 


Fire Association of Philadelphia v. Ruby. 


was in fact paid back by the clerk to Ruby; that said re- 
ceipt was to be canceled, but Ellsworth failed to do so; 
that the signing of said receipt was not an official act, but 
was performed after the sheriff discharged his full duty, 
and was, therefore, not binding upon the defendants. 
Secondly, the defendants alleged that the judgment 
of amercement was made without notice to Ruby and 
was void; and thirdly, they alleged that the plaintiff, by 
its counsel, entered into an agreement with Ellsworth 
whereby it was agreed that Ellsworth had the money in 
his possession; that plaintiff received from Ellsworth 
$308.07, and agreed with Ellsworth, in consideration of 
the payment thereof, to extend the time of payment of 
the remainder until such time as it was convenient to 
Ellsworth. The reply denied the averments of the an- 
swer. 

The evidence seems to show that a conspiracy was en- 
tered into between Ellsworth, Ruby, and Dravo, the pur- 
chaser of the land at the foreclosure sale, whereby the 
purchase money was paid in the first instance to the clerk, 
the sheriff gave his receipt to the clerk therefor on the 
docket, Ellsworth gave to Ruby his individual receipt in 
return, and then, according to Ellsworth’s testimony, Jent 
the money to Ruby, and all this for the purpose of permit- 
ting Dravo to institute an action and garnish the fund. 
What became of the garnishment proceedings does not 
appear. What the liability of the sheriff and his bonds- 
man would be under this peculiar state of facts, we need 
not consider. - We must treat the evidence in the light of | 
the issues made by the pleadings. The defendants ad- 
mitted that Ruby had made the sale, and that he had re- 
maining in his hands $708.07. Asa defense they pleaded, 
first, that he had discharged his liability by paying this 
money to the clerk; second, that the judgment of amerce- 
ment was void for want of notice; third, that the plain- 
tiff’s attorneys had recognized the money as being in the 
clerk’s hands, and had agreed with him, in consideration 
of payment of part, to extend the time of paying the re- 
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mainder. Upon these issues the evidence did not sus- 
tain the verdict. 

Section 498 of the Code of Civil Procedure provides 
that upon the return of any writ of execution or order of 
sale for the satisfaction of which any lands have been 
sold, the officer making the sale “may retain the purchase 
money in his hands until the court shall have examined 
his proceedings as aforesaid, when he shall pay the same 
to the person entitled thereto agreeable to the order of 
the court.” Section 507 provides that “If on any sale 
mnade as aforesaid, there shall be in the hands of the sher- 
iff or other officer more money than is sufficient to satisfy 
the writ or writs of execution, with interest and costs, the 
sheriff or other officer shall, on demand, pay the balance 
to the defendant in execution, or his legal representa- 
tives.” Section 513 provides that if the sheriff “shall re- 
fuse or neglect on demand to pay over to the plaintiff, his 
agent or attorney of record, all moneys by him collected 
or received for the use of said party,” he shall be amerced 
as provided in the section. here is no room to doubt 
from these expressions that the statute contemplates that 
the sheriff or other officer making the sale shall make 
distribution of the proceeds, paying out the money di- 
rectly to the persons entitled thereto under the judgment 
or decree, except where the court has otherwise ordered. 
(Luce v. Foster, 42 Neb., 818.) It is neither pleaded nor 
proved that in this case the court had directed the pro- 
ceeds of the sale to be paid into court or to the clerk. 
The plaintifi’s decree being for more than the amount 
realized on the sale, it was the duty of the sheriff to pay 
the money to the plaintiff, and he did not discharge his 
duty by paying it to the clerk. The answer admitting 
that the money came into his hands, the first portion of 
the answer, therefore, presented no defense, and the ver- 
dict was, so far as that portion of the answer was con- 
cerned, contrary to law. 

It is contended by the plaintiff that the judgment of 
amercement was conclusive on all the defendants. We 
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cannot concur in this view, although we think the second 
branch of the defense was not good. A judgment of 
amercement, on due notice, is, when the officer is sued 
upon his bond, conclusive against the officer, but only 
prima facie evidence against the sureties. (Graves v. 
Bulkley, 25 Wan., 249, where many authorities are cited; 
Fay v. Edmiston, 28 Kan., 105.) The Kansas statutes are 
in these respects precisely similar to our own. Ruby 
failed signally to prove that the judgment was rendered 
against him without notice. ‘The record recites notice 
and that the order was made by consent. There is af- 
firmative proof that notice was actually served, and Ruby, 
in answer to a question as to whether notice was served, 
merely said that he had no recollection of it; that he 
would not swear it was not served. The judgment was, 
therefore, conclusive against him, and the plaintiff was 
entitled in this case to judgment against him at least. As 
to the sureties, the burden devolved upon them of show- 
ing that the judgment was wrong, and while they might 
make any defense in this action which the sheriff might 
have made in the original proceedings, they failed, as we 
have shown, to allege facts in regard to the receipt and 
payment of the money, which would constitute a defense, 
and, as will immediately appear, they failed to make out 
the other defense pleaded. This other defense was a rec- 
ognition by the plaintiff of Ellsworth as its debtor and an 
extension of time granted to him. In the first place it is 
more than doubtful whether attorneys for the plaintiff 
in a foreclosure suit have any implied authority to release 
an officer holding money realized for the benefit of the 
plaintiff, by recognizing a payment made by him to a 
third person, and accepting that third person as a debtor. 
But these questions we cannot decide, because the court, 
on the objection of the plaintiff, excluded a]l evidence of- 
fered to establish this-defense. The result of an ex- 
amination of the whole evidence is that the plaintiff’s 
prima facie case was admitted. The first defense was 
not good in law. The second defense was not proved. 
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The third defense also was not proved, whether or not it 
was good in law. 

It is contended that the bill of exceptions should not 
be considered because it was settled by the clerk without 
sufficient authority. The stipulation whereby it was set- 
tled was as follows: “Returned this bill of exceptions 
this 5th day of August, 1893, without amendments, and it 
is hereby stipulated by and between the parties hereto 
that the clerk of the district court shall allow, sign, and 
certify this bill of exceptions and make the same a part 
of the record in this case, and be the bill of exceptions.” 
The decisions of this court are that in order to authorize 
a clerk to settle a bill of exceptions the facts must appear 
which, under section 311 of the Code of Civil Procedure, 
confer upon the clerk that authority. One of the cases in 
which the clerk may settle the bill is “where the parties 
interested shall agree upon the bill of exceptions and 
shall have attached a written stipulation to that effect to 
the bill.” We think the language of this stipulation was 
sufficient to show an agreement upon the bill of excep- 
tions. The stipulation itself shows that it was returned 
without amendments. It was stipulated that the clerk 
shall allow “this” bill and make “the same” a part of the 
record “and be the bill of exceptions.” This shows as 
plainly as language can an agreement upon this par- 
ticular bill as the bill of exceptions in the case. In 
School District v. Cooper, 44 Neb., 714, cited by the defend- 
ants, the stipulation was that the clerk might settle “the 
within bill of exceptions.” It is true this was held insuf- 
ficient, the court considering the case analogous to Scott 
v. Spencer, 42 Neb., 632. But in that case the stipulation 
was that “the bill of exceptions may be settled by the 
clerk,” with nothing whatever to show that any particular 
bill of exceptions had been agreed to, and in the case of 
School District v. Cooper, supra, while the stipulation re- 
ferred to “the within bill,” the argument that the bill 
was correct could be implied, if at all, only from the use 
of the word “within.” In the case before us the several 
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expressions in the stipulation taken together plainly show 
an agreement upon this particular bill as the correct one. 


REVERSED AND REMANDED. 


Lours C. WACHSMUTH ET AL. V. ORIENT INSURANCE 
COMPANY OF HARTFORD, CONNECTICUT, 


FILED NOVEMBER 5, 1896. No. 6787, 


1. Court Records: CorREcTIons. A court has power, even after the 
term at which judgment was rendered, to correct its record for the 
purpose of making it disclose truthfully what occurred in the 
course of its proceedings. 


- 2, Findings After Judgment. A special finding made at the request of 
one party after judgment, and without notice to the adverse party, 
is absolutely void. 


3. New Trial: ASSIGNMENTS OF ERROR. The assignment in a motion 
for.a new trial that the finding is not sustained by the evidence 
does not, in an action on contract, raise the question of error in 
the assessment of the amount of recovery. 


4, Offer to Confess Judgment: Costs. Section 565 of the Code of Civil 
Procedure, providing that a defendant may serve on the plaintiff, 
or his attorney, an offer in writing to allow judgment to be taken 
against him for a specified sum, and that if such offer be not ac- 
cepted, and the plaintiff fails to obtain judgment for more than the 
offer, he shall pay defendant’s costs from the time of the offer, con- 
templates that where there is only one defendant, all costs from the 
time of the offer shall in such case be taxed against plaintiff. 


5. Review: TRANSCRIPT oF JUDGMENT: STreuLatTIoN. In order to con- 
fer jurisdiction upon this court to review on error a judgment of 
the district court there must be filed in this court a certified tran- 
script of the judgment. A stipulation as to the character of the 
judgment, or a recital thereof in the petition in error, is insuf- 
ficient. 


Error to the district court for Wayne county. Tried 
below before JACKSON, J. 


The facts are stated by the commissioner. 
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Montgomery & Hall, for plaintiffs in error: 


The special finding of the court is a part of the record 
in the case and is binding between the parties. (Mavis v. 
Neligh, 7 Neb., 78; Birdsall v. Carter, 11 Neb., 143; Rogers 
ov. Sample, 28 Neb., 141; Scott v. Chope, 38 Neb., 41; Siuith 
v. First Nat. Bank of Chadron, 45 Neb., 444; Ganzer v. 
Schiffbauer, 40 Neb., 633; Smith v. Pinney, 2 Neb., 139; 
Thompson v. Connecticut Mutual Life Ins. Co., 38 N. E. Rep. 
[Ind.], 796; Dowell v. Talbot Paving Co., 88 N. E. Rep. [Ind.], 
389; Condee v. Barton, 62 Cal., 1; Hayes v. Wetherbee, 60 
Cal., 396; Ogburn v. Connor, 46 Cal., 346; Prince v. Lynch, 38 
Cal., 528; Pralus v. Jefferson Gold & Silver Mining Co., 34 
Cal., 558; Cowing v. Rogers, 34 Cal., 648; Hidden v. Jordan, 
28 Cal., 301; Hathaway v. Ryan, 35 Cal., 188; Carpentier v. 
Gardiner, 29 Cal., 160; Vermule v. Shaw, 4 Cal., 214; Bos- 
quett v. Crane, 51 Cal., 505; Brady v. Burke, 90 Cal., 1; 
Waunderlin v. Cadogan, 75 Cal., 617; State Sash & Door Mfg. 
Co. v. Adams, 47 Minn., 399; Pratt v. Pioneer Press Co., 32 
Minn., 217; Jones v. Wilder, 28 Minn., 238; Swanstrom v. 
Marvin, 38 Minn., 359; Keep v Sanderson, 12 Wis., 352*; 
Williams v. Ely, 13 Wis., 1; Ottillie v. Waechter, 33 Wis., 
252; Parks v. Wisconsin C. R. Co., 83 Wis., 413; Cramer v. 
Hanaford, 53 Wis., 85; Klatt v. Mallon, 61 Wis., 542; Atna 
Fire Ins. Co. v. Boon, 95 U. S., 117; North v. Peters, 138 U. 
S., 271; Martin v. Minnekahta State Bank, 64 N. W. Rep. 
[S. Dak.], 127; People v. Judge of Cireuit Court, 34 Mich., 62; 
Calhoun v. Gilliland, 2 Wash., 174; Hathaway v. Ryan, 35 
Cal., 188.) 


Charles Offutt, contra. 


References as to the validity of the special finding: 
Horn v. Miller, 20 Neb., 101; Hverson v. Graves, 26 Neb., 
264; Wiley v. Shars, 21 Neb., 715; Hamilton v. Armstrong, 
20 S. W. Rep. [Mo.], 1054; Kahn v. Smelting Co., 102 U.S., 
641; Hodges v. Goetzman, 76 Ia., 476; Hartlep v. Cole, 120 
Ind., 247; Brundage v. Deschler, 131 Ind., 174; Peninsular 
_ Land Transportation & Mfg. Co. v. Franklin Ins. Co., 35 W. 
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Va., 666; Wheatland Mill Co. v. Pirrie, 89 Cal., 459; Master- 
son v. Cranitch, 66 How. Pr. [N. Y.], 171; Trudo v. Anderson, 
10 Mich., 357; Thomas v. Sprague, 12 Mich., 120; Sisson v. 
Barrett, 2 N. Y., 406; Breeze v. Doyle, 19 Cal., 101; Hmeric 
v. Alvarado, 64 Cal., 603. 


IRVINE, C. 


This was an action by the plaintiffs in error to recover 
on a policy of fireinsurance. The policy had been writ- 
ten on a stock of merchandise. One of the issues litigated 
at the trial was the amount of the loss. It was claimed by 
the plaintiffs that a large portion of the goods had. been 
totally destroyed, and an adjustment effected by the par- 
ties placed the value of goods saved from the fire at 
$7,925.05, and the damage sustained by those saved at 
$783.46. There was a large amount of concurrent in- 
surance on the stock. The trial was to the court without 
a jury. The finding was made, motion for a new trial 
overruled, and judgment ordered the last day of the term. 
As entered, the finding was as follows: 

“Now on this 21st day of April, 1898, this cause came 
on for trial and the same, together with the eight other 
cases which by consent of the parties and order of the 
court were consolidated with this cause for trial, was 
tried and submitted to the court,—.a jury having hereto- 
fore been waived,—upon the pleadings, the evidence, and 
argument of counsel; and now, being fully advised in 
the premises, the court finds specially that the goods, 
wares, and merchandise in stock and belonging to the 
plaintiff, Augustus E. Orbeton, the destruction of and 
injury to which by fire is the subject of the controversy 
in this and the other actions consolidated with it, were, 
at and immediately before the fire in controversy, and 
their injury thereby, of the market value of $13,000, to 
which finding the defendant excepts. 

“The court further finds generally, upon the issues 
joined in this action and in the other actions consolidated 
with this action for trial, in favor of the plaintiff, and 
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assesses the total damage of the plaintiff in this and the 
other actions by reason of the destruction of a portion 
and the injury to the remainder of the said goods, wares, 
and merchandise by fire, as alleged in the petition, at the 
sum of $783.46, to which finding the plaintiff excepts. 
And the court further finds that the plaintiffs in this and 
the said other actions are entitled to recover from the 
several insurance companies, defendants mentioned and 
described in the plaintiff’s petition, the said principal sum 
of $783.46, together with interest thereon from the 26th 
day of January, 1892, being the sum of $68.55, both princi- 
pal and interest amounting to $852, which should be ap- 
portioned among the said several insurance companies 
according to the face of the policies thereof, and that the 
proportion of said sum for which the defendant in this 
cause is liable to the plaintiff is the sum of $81.15, to 
which finding ‘the plaintiff excepts.” 

This was followed immediately by the judgment and 
an order overruling the motion for a new trial. On the 
first day of the following term of court the defendant 
filed two motions. One was an objection to the judge’s 
subscribing the journal as made up, until the special find- 
ing fixing the value of the stock at $13,000 should be 
stricken out. As reasons for this it was urged that the 
entry did not state the true finding; that neither party 
had requested any finding, and that the case had been 
decided and general finding made without any special 
finding. The other motion was a motion to vacate and 
modify the judgment as entered, for the same reasons. 
On the hearing of these motions the court directed that 
the order be corrected to read as follows: “After the court 
has made its general findings herein for the plaintiffs and 
directed the entry of judgment for plaintiffs, and after the 
court had overruled the motion for a new trial and given 
the plaintiffs time to prepare bill of exceptions, and after 
the defendant and its attorney had left the court room, 
the court did make its only special finding on the same 
day, just before the adjournment of court, at the request 

42 
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of plaintiff’s attorney, in words and figures as follows: 
‘Finding by the court that the goods in stock before the 
fire was of the value of $13,000,’ and without any notice to 
the defendant or its attorney.” The plaintiffs, by their 
petition in error and in argument, now contend that the 
judgment entered is not supported by the findings, and 
that the special finding of the total value of the stock 
before the tire must be accepted in connection with cer- 
tain admissions in the pleadings, not here nétessary to 
state, as fixing the amount of the judgment at a much 
greater sum than that for which it was rendered. In this 
connection they contend that the order made at the sub- 
sequent term was void for want of jurisdiction, and this 
on the ground that the court, by the adjournment of the 
trial term, had lost its control over the judgment. The 
order of the subsequent term was not, however, an order 
vacating or modifying the former judgment. It was 
merely an order correcting the record for the purpose of 
making it disclose what had in fact occurred. The ple- 
nary power of a court of record to so correct its records 
has been several times upheld. (Brownlee v. Davidson, 28 
Neb., 785; Hoagland v. Way, 35 Neb., 387; School District 
v. Bishop, 46 Neb., 850.) A true conception of the several 
questions presented on this phase of the case renders 
it important to bear in mind the distinction between 
an order of the court causing an incorrect record to 
be amended in such a manner as to show what in fact 
occurred, and an order subsequent to the disposition of 
a case incorporating a new occurrence or a new proced- 
ure. In the one case the court merely requires a correct 
recital of a proceeding actually had at the proper time 
but not theretofore properly entered. In the other case 
the court undertakes at a subsequent time to supply a 
defect in the proceedings themselves. This order be- 
longed to the former class. We must therefore adopt 
' the last order as a proper correction of the journal. It 
then appears from the journal so corrected that the court 
entered a general finding for the plaintiffs assessing dam- 
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ages at $81.15, ordered judgment accordingly, and over- 
ruled plaintiff’s motion for a new trial; that thereafter 
on the same day, but after defendant’s counsel had left 
court and without any notice to the defendant or its 
counsel, at the request of plaintiff’s attorney, the special 
finding was made. We do not think this procedure was 
warranted by the Code. 

Numerous cases are cited in support of the court’s ac- 
tion. Most of these cases, however, merely sustain the 
power of the court after judgment to supply defects and 
omissions in its record. Such action is equivalent to the 
action of the court which we have already seld to be 
proper in correcting its record to disclose the facts, and 
if it had been made to appear that the court, in an- 
nouncing its judgment had in fact made a special finding 
as to the value of the property before the fire, then it 
would have been proper even after judgment, by such an 
order, for the court to incorporate that finding into the 
record. But it is not claimed that any such finding was 
made. The supreme court of the United States in two 
cases well illustrates this distinction. In AZtna Fire Ins. 
Co. v. Boone, 95 U. S., 117, the circuit court had, at the 
time of ordering judgment, filed an opinion wherein were 
informally stated all necessary findings in support of the 
judgment ordered. ‘The judgment was entered without 
any finding to support it. It was held that the court had 
power at the following term to enter a nune pro tunc order 
supplying the findings from the opinion actually filed. 
But in that case it is to be observed that the adverse 
party had notice of and participated in the proceedings. 
On the other hand, in Kahn v. Smelting Co. 102 U. S., 
641, the court undertook, after judgment, and on the re- 
quest of the plaintiff, to make additional findings of fact. 
It was held that there was no authority for such action 
and that the additional findings so made must be abso- 
_ lutely disregarded. It is true that the findings in the 
latter case were not made until fourteen days after judg- 
ment, but the length of time which elapsed is immaterial. 
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The essential feature is that the findings must precede 
or must at least be concurrent with the judgment. In 
North v. Peters, 188 U. S., 271, the same court, construing 
the Dakota Code, held that the court on overruling a mo- 
tion for a new trial, the motion urging as one of the 
grounds therefor that material findings had been omitted, 
might then make such findings in support of its judg- 
ment. We have not examined the law of Dakota to as- 
certain on what provision this case rests, because the 
identical question has been otherwise decided under our 
Code. (Wiley v. Shars, 21 Neb., 712.) In that case the 
court had refused plaintiff’s request to find questions of 
law and fact separately, as provided by section 297 of our 
Code of Procedure. It was held that the error in so 
refusing was not cured by making such separate finding 
in overruling the motion for a new trial. There are cases 
which hold that after judgment special findings may be 
made not inconsistent with the general findings made at 
the time of entering judgment. But those cases are not 
applicable, for here the special finding was inconsistent 
with the general finding and with the judgment rendered. 
We shall not undertake a further review of the cases. 
Except as they fall within the classes already indicated, 
they are uniformly to the effect that the request for find- 
ings and the findings, if made, to be available, must pre- 
cede the judgment. We are very clearly of the opinion 
that a special finding made after judgment, in the absence 
of the adverse party and without notice, is absolutely 
void and must be disregarded. 

It is next contended that even if the special finding 
cannot be regarded, a new trial must be awarded for the 
reason that the general finding as to the amount of dam- 
ages was not sustained by the evidence. In the motion 
for a new trial the only grounds assigned are errors of 
law occurring at the trial, that the finding is not sus- 
tained by sufficient evidence, and that the finding and 
decision are contrary to law. Error in the assessment of 
the amount of recovery, in actions upon contracts, is a dis- 
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tinct ground for a new trial, as those grounds are fixed by 
section 314 of the Code of Civil Procedure. The assign- 
ment that the verdict or finding is not sustained by the 
evidence does not reach this point, nor does it present it 
for review. (Volker v. First Nat. Bank, 26 Neb., 602; Bv- 
erett v. Tidball, 34 Neb., 803; Riverside Coal Co. v. Holmes, 
36 Neb., 858.) 

Before judgment was entered the defendant filed its 
motion to tax against the plaintiffs “all the costs which 
have accrued since September 7, 1892,” for the reason 
that plaintiffs had failed to obtain judgment for more 
than the defendant, on that date, offered in writing to 
allow judgment to be taken for. This motion the court 
overruled. The defendant excepted, caused to be settled 
a bill of exceptions embodying the evidence on such mo- 
tion, and presents the ruling here for review by cross- 
petition in error. The evidence discloses that on the 7th 
day of September, 1892, the defendant served upon 
plaintiff’s attorneys a notice in writing whereby it of- 
fered to allow judgment to be taken against it for the sum 
of $150 and costs. Section 565 of the Code of Civil Pro- 
cedure provides that the defendant in an action for the 
recovery of money only may, at any time before the trial, 
serve upon the plaintiff, or his attorney, an offer in writing 
to allow judgment to be taken against him for the sum 
specified therein. he plaintiff may, within five days, 
serve notice of his acceptance on the defendant or his at- 
torney; or he may file the acceptance, and in either case 
judgment shall be rendered accordingly. But “if the no- 
tice of acceptance be not given in the period limited, the 
offer shall be deemed withdrawn and shall not be given in 
evidence or mentioned on the trial. If the plaintiff fails 
to obtain judgment for more than was offered by the de- 
fendant, he shall pay the defendant’s costs from the time 
of the offer.” (Code of Civil Procedure, sec. 565.) The pro- 
cedure here adopted seems to have been in compliance 
with the requirements of this section, and we are at a loss 
to understand the reason of the district court for overrul- 
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ing defendant’s motion. The plaintiffs, in their reply, 
briefly suggest the technital reason that the motion was 
to tax all costs accruing after the offer against the plaint- 
iffs, while the statute merely provides that the plaintiff 
shall pay the defendant’s costs from the time of the offer. 
It is therefore argued that the motion was not proper in 
form and asked too much, and was therefore properly 
overruled altogether. But we think the motion in effect 
conformed to the statute. It was not the purpose of the 
statute merely to require the plaintiff in such case to pay 
the defendant’s costs and to permit judgment for plaint- 
iff’s costs to be rendered against defendant. It is plainly 
the purpose of the statute to require in such case the 
plaintiff to bear his own costs and also to bear the costs of 
defendant accruing after the offer. Therefore, the proper 
order where there is only one defendant is, under the cir- 
cumstances, to tax all costs created after the offer against 
the plaintiff, and the motion should have been sustained. 

As already indicated, there was a large amount of con- 
current insurance on this property. There seem to have 
been nine actions against as many different insurance 
companies tried together under an order in pursuance of 
a stipulation consolidating the cases, but providing that 
separate judgments should be rendered. The petition in 
error and cross-petition in error are both entitled in all 
nine cases, and the parties have undertaken, by stipula- 
tion, to have all the cases reviewed on the record of the 
case which we have been considering. By the terms of 
this stipulation only one record was to be brought up. 
Parties also undertook, by stipulation, to provide that 
ihey might, in a single petition in error, recite the rendi- 
tion of each judgment. We have before us, however, but 
asingle judgment. In order to confer jurisdiction on this 
court to review a judgment of the district court there 
must be filed a transcript of the judgment at least. That 
has not been done in any but the single case we have con- 
sidered. A motion to permit the records to be supplied 
was heretofore overruled, for the reason that the statu- 
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tory period within which such proceedings must be 
brought had already expired. We therefore consider but 
the single case in which we have jurisdiction. The judg- 
ment of the district court is reversed in accordance with 
the foregoing opinion, and the cause remanded with di- 
rections to tax against the plaintiffs all costs made after 
September 7, 1892. 
REVERSED AND REMANDED. 


HENRY GROSSHANS ET AL. V. WILLIAM GOLD ET AL. 
FILED NOVEMBER 18, 1896. No. 6754. 


1, Fraudulent Conveyances: Novice oF INTENT: CHATTED. MorTGAacEs, 
A mortgage given to secure a pre-existing debt will not be declared 
void from the fact alone that the mortgagee, at the time of its exe- 
cution, had notice of an intention on the part of the mortgagor to 
defraud creditors of the latter. In order to avoid the security in 
such case the mortgagee must have participated in the fraudulent 
purpose of the mortgagor. (Jones v. Loree, 37 Neb., 816.) 


Error from the district court of Clay county. Tried 
below before HASTINGS, J. 


L. P. Crouch and H. E. Hairgrove, for plaintiffs in error. 
I’. H. Matters and C. J. Dilworth, contra. 


Post, C. J. 


This controversy involves the title and right of posses- 
sion to a certain crib of corn claimed by the plaintiffs in 
error, who were also plaintifts below, through one August 
Grosshans, by means of an instrument which is in form 
a bill of sale, but in legal effect a chattel mortgage, the 
purpose of which was to indemnify plaintiffs in error on 
account of liabilities assumed by them as sureties for the 
mortgagor. ‘The foundation of the defendants’ claim is a 
levy upon the corn in controversy by one Stewart as con- 
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stable, within and for Clay county, to satisfy a certain 
judgment recovered by them against the said August 
Grosshans before a justice of the peace for said county. 
The burden was upon the plaintiffs to prove the good 
faith of the contract through which they claim, for two 
reasons, viz.: (1.) The parties to said transaction are 
brothers, and the effect thereof is to defeat other creditors 
of the said August, who was then insolvent. (2.) There 
was no change of possession of the property thereby con- 
veyed. It is shown by the undisputed evidence that the 
plaintiffs were at the date in question liable as sureties 
for the said August Grosshans in a large amount, of which 
the said Henry Grosshans has subsequently paid the sum 
of $10,000, and of which the said Fred Grosshans has paid 
$5,765. Had the result depended upon the sufficiency of 
the consideration for the transfer, the plaintiffs would 
have been entitled to recover and the district court would, 
no doubt, have directed a verdict in their favor. But 
there is evidence of other transfers by the said August, 
bearing the same date as the instrument here involved, 
covering substantially all the property, including real 
estate, owned by him. Among the transfers so made is 
a warranty deed conveying to one Billigmeir a number 
of lots in the city of Sutton which was by the grantor 
executed and filed for record without the knowledge or 
consent of the grantee therein named. Another fact, to 
which prominence is given by counsel for defendants, 
is that the corn in controversy was cribbed upon the 
_ premises of the said August Grosshans, whose subse- 
quent conduct, including the feeding of his stock there- 
from, was plainly indicative of ownership by him. True, 
the plaintiffs deny knowledge of any acts of assumed 
ownership by the said August, but the question thus 
presented was one of fact for the jury, and we cannot, 
upon the record before us, say that the verdict rendered 
is so decidedly against the evidence as to call for reversal 
upon that ground. 

Exception is taken to the refusal of the fourth instruc- 
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tion asked by the plaintiffs, which embodies the proposi- 
tion that fraud on the part of the said August Grosshans 
alone will not render the transaction fraudulent as to 
creditors, but that it must appear further that plaintiffs, 
having knowledge of the intent of the mortgagor, took 
the instrument introduced in evidence for the purpose of 
aiding or abetting in such fraudulent purpose. The ques- 
tion thus presented was, in view of the earlier decisions 
of this court, not entirely free from doubt. It was, how- 
ever, in Jones v. Loree, 37 Neb., 816, held, after a careful 
review of the cases by IRVINH, C., that a mortgage, to se- 
cure a pre-existing debt, will not be declared void merely 
because the mortgagee at the time of its execution had 
notice of an intention on the part of the mortgagor to 
defraud the creditors of the latter, but in order to have 
the effect mentioned it must appear that the mortgagee 
participated in such fraudulent purpose. The case at 
bar is, upon the facts stated, clearly within the doctrine 
of Jones v. Loree and must be governed thereby. It fol- 
lows that on account of the refusal of the instruction 
asked, the judgment of the district court must be re- 
versed and the cause remanded for trial de novo. : 


REVERSED. 


FRANKLIN E. JOHNSON Vv. DAVID MAY EBT UX. 
FILED NOVEMBER 18, 1896. No. 6905. 


1. Attachment: RESIDENCE OF DEFENDANTS. The question of residence, 
within the meaning of the statute regulating attachments in this 
state, is generally one of intention, to be determined from the facts 
and circumstances in each particular case. 


2. : ABANDONMENT. One who has acquired a residence in 
a given place, within the meaning of the attachment law, is pre- 
sumed to,have abandoned his former domicile, and vice versa. 

3, Absence for the purpose of business or pleas- 


ure is Of itself not such an abandonment of one’s place of abode 


‘ 
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within the state as to authorize the issuance of an attachment 
against him on the ground of non-residence. 


: : Non-RESIDENTS. Evidence examined, and held to sus- 
tain the finding that defendants were not, at the time of the com- 
mencement of the action against them, non-residents of this state. 


ERROR from the district court of Lancaster county. 
Tried below before Srropr, J. 


J. H. Broady, for plaintiff in error. 


References: Fitch v. Waite, 5 Conn., 121; Winkler v. 
Barthel, 6 Tl., 111; Mathews v. Loth, 45 Mo. App., 455; 
Koch v. Losch, 81 Neb., 625; Rockwell v. Blair Savings 
Bank, 31 Neb., 128; Bond v. Dolby, 17 Neb., 491; Keith 
v. Stetter, 25 Kan., 104; Baldwin v. Flagg, 43 N. J. Law, 
495; Hanson v. Graham, 82 Cal., 631; Haggart v. Morgan, 
5 N. Y¥., 422; In re Thompson, 1 Wend. [N. Y.], 48; Frost 
v. Brisbin, 19 Wend. [N. Y.], 11; Carden v. Carden, 107 N. 
Car., 216; Olmstead v. Rivers, 9 Neb., 236; Blodgett v. 
Utley, 4 Neb., 25. 


A. W. Field, contra. 


References: Lane v. Fellows, 1 Mo., 200; Kingsland ». 
Worsham, 15 Mo., 657; Ellington v. Moore, 17 Mo., 424; 
Faller v. Bryan, 20 Pa. St., 144; Pfoutz v. Comford, 36 Pa. 
St., 420; Mandel v. Peet, 18 Ark., 236; Pitts v. Burroughs, 
6 Ala., 733; Chariton County v. Moberly, 59 Mo., 238; Strat- 
ton v. Brigham, 2 Sneed [Tenn.], 420; Feed’s Appeal, 71 Pa. 
St., 378; Lawson v. Adlard, 46 Minn., 243; Keller v. Carr, 
40 Minn., 428. 


Posr, C. J. 


In the district court for Lancaster county the plaintiff 
in error, Franklin E. Johnson, sued to recover the sum of 
$2,500 and interest, being the amount of two promissory 
notes of the defendants below, David May and Tillie May, 
who are also defendants in error. At the commencement 
of said action an order of attachment was issued upon 
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the filing by the plaintiff therein of a bond and an affi- 
davit alleging as grounds for such attachment: (1) The 
defendants are non-residents of this state; (2) they have 
absconded with intent to defraud their creditors; (3) 
they have left the country of their residence in order to 
avoid the service of summons; (4) they are about to con- 
vert their property into money for the purpose of placing 
it beyond the reach of their creditors; (5) they have 
property and rights of action which they conceal; (6) 
they have removed and disposed of a part of their prop- 
erty with intent to defraud their creditors. The defend- 
ants subsequently entered their appearance in the dis- 
trict court and moved to discharge the attachment, 
assigning as grounds therefor: (1) The affidavit upon 
which said order was issued is insufficient in law; (2) the 
allegations of said affidavit are wholly false. Said mo- 
tion was, upon hearing thereof, sustained and an order 
entered discharging the attachment, whereupon the 
plaintiff, who had in the meantime given an undertaking 
as prescribed by statute, removed the cause into this 
court for review, assigning as error the ruling above 
mentioned. 

The important question presented by the record, and 
which is decisive of all others argued, is that of the de- 
fendants’ residence at the date of the commencement of 
the action, to-wit, January 29, 1894. Defendants, who 
are husband and wife, have resided in the city of Lincoln 
for twenty-five years or upwards, during which time the 
said David May has been engaged in the retail clothing 
trade and also as a jobber in said line, by means whereof 
he has accumulated property of considerable value which, 
aside from his household goods, and a stock of merchan- 
dise hereafter described, consists of town lots in Lincoln, 
and Jands in the states of Nebraska, Iowa, Kansas, and 
Colorado, the title to a portion thereof being in his wife, 
Tillie May. The real estate mentioned was, at the date 
above named, according to the affidavit of the said David 
May, reasonably worth the sum of $400,000, in addition 
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to which he was possessed of personal property in the 
city of Lincoln of the value of $18,000, which, with the 
exception of a paid up life insurance policy for $10,000, 
was free from incumbrance and subject to seizure in sat- 
isfaction of any execution against him. Of thé several 
lots or parcels of land aforesaid, a majority were incum- 
bered by mortgages and other liens, amounting in the 
aggregate to the sum of $43,000, in addition to which the 
defendants had unsecured liabilities not exceeding $48,- 
000, making, according to their statements, a total in- 
debtedness of $91,000. On the 13th day of October, 1893, 
the defendants received information by telegraph of the 
serious illness of Mrs. May’s mother residing in the city 
of New York, and two days later, in response to a second 
message of like import, they left Lincoln for New York, 
intending to visit with relatives in the east some weeks 
before returning home. Preparatory to his departure, 
however, Mr. May called upon his Lincoln creditors, who 
represent the Jarger portion of his indebtedness, and ex- 
plained to them the cause of his contemplated absence, as 
well as his plans for the immediate future, which included 
the raising of money in New York with which to meet his 
obligations as they matured. He also furnished credit- 
ors with his New York address; and his voluminous cor- 
respondence by mail and telegraph with parties in this. 
state, including the plaintiff in error, tends to corrobo- 
rate the statement that his intention was to return to 
Lincoln as soon as he had accomplished the purpose of 
his visit. Defendants, in their affidavits, say that owing 
to sickness of Mrs. May’s father, an aged man, they felt 
constrained to remain with him for as long a time as pos- 
sible after the funeral of their mother, who died while 
they were en route from Lincoln. They testify further 
that they prolonged their stay in the hope of being able 
to secure, through friends of high standing, financially, 
with whom they had had extensive dealings and an un- 
impaired credit, the funds needed by them at a low rate 
of interest, and that they were continuously engaged in 
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their effort to accomplish such purpose until their return 
to Lincoln early in the month of February, 1894. They 
deny seriatim the several allegations of the affidavit for 
attachment and state that they had no intention of aban- 
doning their residence in Lincoln; that they have neither 
absconded nor left the county of their residence in order 
to avoid the service of process; that they have not con- 
cealed any of their property or converted it into money 
for the purpose of placing it beyond the reach of their 
creditors; and that they have never removed or disposed 
of their property, or any part thereof, with intent to de- 
fraud their creditors. On the other hand, they testify 
that all the property possessed by them, the accumulation 
of their twenty-five years of active business life, was, 
during the entire period of their absence from the state, 
within the reach of creditors. Defendants, previous to 
their departure from Lincoln, caused to be packed, in 
apparent condition for shipment, the stock of clothing 
above mentioned, two of the fifty-seven boxes and trunks 
used for such purpose being marked with the address of 
a relative in the city of New York. But that seemingly 
suspicious circumstance is explained by the fact, as testi- 
fied to by them, that the clothing in question was what is 
known as “job lot,” held for sale or exchange at wholesale 
for cash or lands; that it was by them packed in the man- 
ner indicated for the purpose of preservation only, and 
that the boxes bearing the address aforesaid contained 
their wearing apparel and a few presents intended for 
relatives in New York. -We cannot, upon the evidence, 
say that the district court erred in discharging the at- 
tachment. It is a rule often asserted by this court that 
an order granting or denying a motion to discharge an 
attachment, based upon conflicting proofs, will not be 
reversed unless manifestly wrong. (Mayer v. Zingre, 18 
Neb., 458; Dolan v. Armstrong, 35 Neb., 339; Whipple v. 
lil, 36 Neb., 720.) 

It was held in Wood v. Roeder, 45 Neb., 311, that the 
word “residence,” as used in the statute, is synonymous 
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with the term “domicile,” and that the residence or domi- 
cile of the defendant is, for the purpose of jurisdiction 
over his person, that place where he has a fixed and per- 
manent abode, and to which, when absent, he has the 
intention of returning. It was further said that in order 
to effect a change of domicile there must be not alone a 
change of residence, but an intention to permanently 
abandon the former home; and that the mere residing at 
a different place, although evidence of the required inten- 
tion, does not per se amount to such a change. 

We are aware that a distinction has, by some courts, 
been recognized between the legal and actual residence 
of debtor, the latter in the jurisdictions referred to being 
regarded as his domicile, within the meaning of the com- 
mon law, and not the residence contemplated by statute. 
It is for instance said by Collins, J., in Lawson v. Adlard, 
46 Minn., 243, that “in construing statutes relating to at- 
tachment of the property of non-residents a wide distince- 
tion has been recognized between an actual residence and 
a legal residence, *~ * * the word ‘residence’ being 
construed in its popular sense as the act of abiding or 
dwelling in a place for some continuance of time.” We 
prefer, however, to regard the rule applicable in all such 
cases as one of evidence, rather than of substantive law, 
since, as said in a recent valuable work (1 Shinn, Attach- 
ment & Garnishment, sec. 90), “The question of residence, 
within the meaning of the attachment law, is one of in- 
teution to be deduced from the facts and circumstances 
of each case.” ‘The sound rule-is believed to be that one 
who acquires a residence in a given place, within the 
meaning of the statutes regulating attachment and gar- 
nishment, is presumed to have abandoned his former 
domicile. Such a solution is altogether reasonable and 
results logically from the judicial discussion of the sub- 
ject, while it possesses the additioual merit of avoiding 
the solecism whereby a debtor is permitted to have a resi- 
dence in one state and at the same time a domicile in an- 
other. 
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In Lauson v. Adlard, supra, which is entitled to rank as 
a leading case of its class, we observe the following lan- 
guage: “The absence must be so protracted as to amount 
to a prevention of legal remedy by ordinary process and 
of such a nature that the debtor cannot longer be deemed 
an actual resident; and as a mere casual or temporary 
absence will not render his property subject to attach- 
ment, so the mere fact that he is occasionally and tran- 
siently within the state will not relieve him from the 
charge of having become a non-resident.” 

Keller v. Carr, 40 Minn., 428, arose out of a state of facts 
strikingly similar to those here presented. The defendant 
therein, a single woman, having packed and stored her per- 
sonal property, with the exception of her wearing apparel, 
left the state on the 7th day of June, going to the city of 
Chicago on business and from there to Canada for the pur- 
pose of visiting relatives, intending to return to her home 
in Minneapolis on the completion of her visit. It did not 
appear how long she intended to remain in Canada, ex- 
cept that she did not return to Minneapolis until the 15th 
day of October, her absence having been protracted be- 
yond the period intended by reason of the sickness of her 
mother. The court, by Mitchell, J., reversing an order 
of the district court refusing to discharge an attachment 
against the defendant on the ground of non-residence, 
say: “No precise or definite rule can be laid down as to 
the exact duration of the absence which will render a 
person a uon-resident. Each case must be governed some- 
what by its own particular facts). * * * In this case 
the defendant was absent prior to the attachment only 
about three months, and altogether, only about four 
months, and this, it appears, was longer than she con- 
templated when she left. And while the important in- 
quiry is not whether she had acquired a place of residence 
abroad, but whether she had ceased to be an actual resi- 
dent of this state, it is important as bearing on the latter 
question, that defendant had not only acquired no resi- 
dence out of the state, but the purpose of her absence was 
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not such as to require or even admit of her acquiring it. 
* * * Such an absence from the state was not ma- 
terially different in its nature from that of hundreds of 
people who temporarily close up their dwellings and go 
off south or east for health or pleasure for weeks or even 
months atatime. We think it never occurred to the bar 
of the state that such persons during such an absence 
were non-residents, and their property subject to attach- 
ment. Toso hold would in view of the social and business 
habits of the people in this age of travel lead to very seri- 
ous results.” 

In Stafford v. Mills, 31 Atl. Rep. [N. J.], 1023, it is said: 
“Mere inconvenience in the service of summons or other 
process furnishes no reason why an attachment should 
issue against one as a non-resident debtor. Temporary 
absences for business or pleasure is not an abandonment 
of one’s abode or place of residence.’ (See, also, to the 
same effect Wells v. People, 44 Ill., 40; Chariton County v, 
Moberly, 59 Mo., 238; Ritler v. Phenix Mutual Ins. Co., 32 
Kan., 403; Kneeland, Attachment, sec. 196; 1 Shinn, At- 
tachment & Garnishment, sec. 90 e¢ seq.) 

The evidence bearing upon the intention of the defend- 
ants is, as may be inferred, conflicting; but the general 
finding of the district court ascribes to them honesty of 
purpose in their business affairs, as well as an intention 
to return to their home in Lincoln upon the termination 
of their visit. It follows that the order discharging the 
attachment should be affirmed. 

ORDER AFFIRMED. 
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BENJAMIN F. JONES v. STATE OF NEBRASIXA, 


FILED NOVEMBER 18, 1896. No. 8670. 


° 


Physicians and Surgeons: PRACTICE IN VIOLATION OF LAW: INFORMA- 
rion. An information which sufficiently charges the practice by 
the accused of medicine and surgery in a designated county, with- 
out having first obtained from the state board of health the certifi- 
cate prescribed by chapter 55, Compiled Statutes, states an offense 
under the provision of said chapter. 


Error from the district court of Saunders county. 
Tried below before WHEELER, J. 


Sawyer, Snell & Frost and C. Thompson, for plaintiff in 
error. 


A. S. Churchill, Attorney General, and George A. Day, 
Deputy Attorney General, for the state. 


Post, C. J. 


The plaintiff in error was, by the judgment of the dis- 
trict court for Saunders county, convicted on the charge 
of practicing medicine and surgery without having ob- 
tained from the state board of health the certificate 
prescribed by chapter 55, Compiled Statutes, entitled 
“Medicine.” There is accompanying the record no bill of 
exceptions, and the only question argued relates to the 
sufficiency of the information, the essential part of which 
is here set out, viz.: “That one Benjamin F. Jones, late of 
the county of Saunders, in the said county of Saunders, 
on the 8th day of December, 1894, * * * then 
and there being, did unlawfully practice medicine and 
surgery, * * * and did unlawfully treat, in the 
capacity of a physician and surgeon, one Henry Craig, 
without having first obtained and procured registration, 
filing in the office of the county clerk of Saunders county 
a certificate as required and provided by law,” ete. 
The provisions of statute above mentioned, declaring 

43 
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it unlawful for any person to practice medicine, surgery, 
or obstetrics in this state without having first obtained 
and caused to be filed a certificate from the state board 
of health, was cited and construed in O’Conmnor v. State, 
46 Neb., 157, and does not call for extended notice in 
this connection, since the controlling question herein is 
one of grammatical construction rather than of sub- 
stantive law. 

It is, on the part of the plaintiff in error, contended 
that the words “without having first obtained and pro- 
cured registration,” etc., as employed in the information, 
must be construed as referring to Saunders county only, 
and do not, therefore, exclude the presumption that the 
plaintiff in error was, at the time laid, authorized to 
practice medicine by means of the statutory certificate, 
in due form issued and registered in the county of his 
residence. The attorney general, on the other hand, con- 
tends that the word “obtained” refers to the certificate, 
which is essential to a lawful registration. It is pro- 
vided by section 10 of the act above cited that “it shall 
be the duty of the applicant, before practicing, to file 
such certificate, or copy. thereof, in the office of the 
county clerk of the county in which he or she resides 
or in which he or she intends to practice,” etc.; and 
by section 13 it is further provided that “any person 
who shall have obtained a certificate provided by this 
act and shall remove to another county shall, before 
the entering upon the practice of his profession in 
such other county, cause said certificate to be filed and 
recorded in the office of the county clerk of the county 
to which he has removed.” We may assume, as argued 
by counsel for the plaintiff in error, that a licensed 
physician is not required to procure the registration 
of his certificate in every county to which he may be 
called in the practice of his profession, and that the 
demand of the statute is satisfied by registration in the 
county of his residence. It follows from such an inter- 
pretation that an indictment or information charging 
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the practice by the accused of medicine, surgery, or ob- 
stetrics in a designated county, without having procured 
the registration therein of the statutory certificate, and 
without disclosing the county of his residence, would not 
state an offense under the statute cited. We are, how- 
ever, unable to so construe the charge in this case, the 
words “without having first obtained” being, in our judg- 
ment, used disjunctively, and refer to the certificate itself, 
and not to the act of procuring the registration thereof 
in Saunders county. It follows that the objection to the 
information is without merit and that the judgment 


should be 
AFFIRMED. 


DwicHt EB. JOHNSON v. COLUMBUS BuGGY COMPANY 
ET AL. 


FrreED NOVEMBER 18, 1896. No. 6882. 


Replevin: VERDICT FOR DEFENDANT: ReEvirw. Evidence examined, 
and held to sustain the finding and judgment adverse to the plaint- 
iff in error. 


Error from the district court of Douglas county. 
Tried below before FERGUSON, J. 


F. M, Sturdevant, for plaintiff in error. 
Thomas D. Crane, contra. 


Post, C. J. 


This was an action of replevin, which resulted in a ver- 
dict and judgment in the district court for Douglas 
county for the defendants therein, and which it is sought 
to reverse by means of this proceeding. 

The property in controversy is a double-seated exten- 
sion top surrey of the alleged value of $150, of which the 
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plaintiff claims absolute ownership, and which is claimed 
by the defendants through a certain chattel mortgage 
executed by one Blazer to the firm of Angene & Firestone, 
under date of October 1, 1888, to secure a note of the said 
mortgagor of even date therewith for $165, together with 
interest from date at the rate of ten per cent per annum. 
Two facts are assumed by counsel for the respective par- 
ties, viz.: The sale of the property in controversy by 
Blazer to the plaintiff, and the succession by the defend- 
ant company to whatever rights existed in favor of An- 
gene & Firestone under the mortgage described. The 
controversy is, therefore, as counsel for plaintiff in error 
frankly admits, narrowed to two inquiries, viz.: (1.) Was 
the mortgage debt satisfied by means of the settlement 
hereafter referred to? (2.) Are the defendants in error, as 
assignees of Angene & Firestone, estopped by reason of 
the representations of the latter to deny that the debt of 
Blazer is extinguished in consequence of the settlement 
above mentioned? 

Subsequent to the execution of the mortgage ieee in- 
volved Angene & Firestone commenced an action, aided 
by attachment, against Blazer, in the circuit court of 
Howell county, Missouri, to recover the sum of $1,250, in 
which they caused to be seized a sawmill, planing mill, 
and appurtenances, together with a quantity of lumber 
therein. On the 6th day of February, 1889, said action 
was, pursuant to agreement, dismissed and the attach- 
ment vacated, one of the considerations therefor being 
the delivery on board the cars at Mountain View, Mis- 
souri, of a quantity of lumber, estimated by plaintiff’s 
witnesses at 110,000 feet and by defendants’ witnesses at 
90,000 feet, consigned to the Star Union Lumber Com- 
pany, at Omaha, on account of the said Angene & Vire- 
stone, The proceeds of said lumber, to-wit, $541.60, was 
by the consignee named turned over to Angene & Fire- 
stone, and by them applied on an open account against 
Blazer, then past due. 

It is strenuously insisted by the plaintiff that the lum- 
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ber above described was by Angene & Firestone accepted 
as settlement and satisfaction in full of Blazer’s entire 
indebtedness to them, including the mortgage relied upon 
in this action, with four others particularly described in 
the record. That proposition is, however, controyerted 
by the defendants, whose evidence tends strongly to prove 
that the lumber in question was received on account only 
by Angene & Firestone, with no specific agreement as to 
their claims against Blazer. he utmost that can be 
claimed by the plaintiff is that the evidence is conflicting, 
and, we think, ample to sustain the finding of the district 
court adverse to his contention. Indeed, he is contra- 
dicted by one of his own witnesses, Mr. Clark, who, as 
attorney for the plaintiff in the attachment suit, was ad- 
vised of the conditions upon which that action was dis- 
missed, and who testifies that Angene & Firestone did 
not agree to accept any stipulated amount of lumber in 
satisfaction of their claims against Blazer. Plaintiff 
testifies that previous to the purchase by him of the sur- 
rey in controversy he had a conversation with Mr. Fire- 
stone, of the firm of Angene & Firestone, in which he 
was informed by the latter that the indebtedness of 
Blazer to said firm had been satisfied in full by means of 
the settlement aforesaid, and that he purchased the prop- 
erty described relying upon such statement; but upon 
that proposition also the evidence is conflicting, and was, 
we must presume, properly weighed by the district court, 
whose finding must be accepted as conclusive in this pro- 
ceeding. 
JUDGMENT AFFIRMED. 


IRVINE, C., not sitting. 
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R. W. LAFriin v. STATE OF NEBRASKA, EX REL. WILLIAM 
L. GRAY ET AL. 


FILED NOVEMBER 18,1896. No. 7613. 


1. Mandamus: Duty: EnrorcemMentT. To authorize the issuing of a 
writ of mandamus in this state, the duty in question must be one 
specially enjoined by law, or which results from the office or sta- 
tion of the respondent. 


2. : Form or Writ. ‘The peremptory writ of mandamus must con- 


form strictly to the command of the alternative writ, or, in the ab- 
sence of the alternative writ, to the prayer of the petition which is 
the basis of the proceeding, and clearly indicate the particular 
duty to be performed. 


Error from the district court of Lancaster county. 
Tried below before HALL, J. 


J. W. Carr and Pound & Burr, for plaintiff in error. 


Charles O. Whedon and Charles E. Magoon, contra. 


Post, C. J. 


This was an application for a writ of mandamus, ad- 
dressed to the district court for Lancaster county. It 
appears from the allegations of the relators that they are 
members in good standing of the Ancient Order of United 
Workmen, “a fraternal and benevolent secret society, 
order, or association issuing fraternal insurance to the 
members thereof,” and that there are within this state 
numerous subordinate lodges of said order, under the im- 
mediate jurisdiction of a grand lodge, the latter being, in 
authority, subordinate to a supreme lodge. The consti- 
tution, a copy of which accompanies the petition, provides 
for the holding of sessions of the grand lodge biennially, 
abd at a regular meeting thereof, held pursuant to con- 
stitutional authority, at the city of Lincoln, in the month 
of May, 1893, the city of Kearney was selected as the 
place for the meeting of the next session of said grand 
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lodge, in the month of May, 1895. At the meeting held as 
aforesaid in the year 1893 the following grand officers 
were in due form chosen and installed, to-wit: J. G. Tate, 
grand master workman; R. W. Laflin, grand foreman; 
J.C. Hayes, grand overseer; L. A. Paine, grand recorder; 
and IX. A. Polley, grand receiver. By provision of the 
by-laws adopted in conformity with the constitution sub- 
ordinate lodges are, at the stated meetings in March next 
preceding the sessions of the grand lodge, required to 
elect representatives to the said grand lodge; but, ac- 
cording to the petition, certain of the grand Jodge officers, 
including the respondents herein, in order to postpone 
the election of their successors and to enable them to 
hold their said offices until the month of May, 1897, in vio- 
lation of the constitution and by-laws of said order, con- 
spired to prevent the holding of a session of the grand 
lodge in the year 1895; that in pursuit of such unlawful 
purpose respondents procured the submission to the sev- 
eral subordinate lodges of a resolution approving the 
plan so proposed, and upon the adoption thereof by a 
majority of the subordinate lodges the respondent Tate, 
as grand master workman, issued a formal announce- 
ment to the effect that the session of the grand lodge 
appointed for the city of Kearney, in the year last named, 
had been abandoned. The avowed reason for the action 
complained of, as appears from the petition, is the want 
of necessary funds to defray the expenses of a session of 
the grand lodge, but which, as charged by relators, is not 
in fact the real motive of the respondents. The prayer 
of the petition is for a writ of mandamus directed to the 
respondent Tate, as grand master workman (or, in his 
absence from the state, to the respondent Lafiin, as grand 
foreman), commanding him to notify all subordinate 
lodges that any and all action by them or the said re- 
spondents looking to an abandonment of the session of 
the grand lodge for the year 1895 is null and void, and to 
direct said subordinate lodges to elect representatives to 
the grand lodge for said year, at the time and in the man- 
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ner prescribed by the laws of the order. An objection to 
the petition, in the nature of a general demurrer, was over- 
ruled and judgment entered awarding a peremptory writ 
of mandamus against the respondent Laflin, as acting 
grand master workman, commanding him “to immedi- 
ately imspect the proceedings of the subordinate lodges 
touching the matter of the postponement and abandon- 
ment of the grand lodge in May, 1895, and require said 
proceedings to conform to the general laws, rules, and 
regulations of the supreme lodge of said order and the 
erand lodge of Nebraska.”’ The objection to the petition 
was, we think, well taken, since respondents, however 
wrongful the alleged attempt to prevent the session of 
the grand lodge, are by no provision of the constitution 
or by-laws of the order charged with the particular duty 
songht to be enforced. 

It is a familiar rule that to authorize the issuance of 
the writ of mandamus in this class of cases the particular 
duty in question must be one specially enjoined by law, 
or which results from the office or station of the respond- 
ent. (Thatcher v. Adams County, 19 Neb., 485.) The pro- 
vision for biennial sessions of the grand lodge, and also 
for the selection by subordinate lodges of representatives 
' thereat, is obviously self-acting, and the latter are, by up- 
eration of law, charged with notice of the duty thus im- 
posed upon them. The by-law imposing such duty upon 
subordinate lodges is as much the law of the order as the 
constitution itself, or the statute under which it was cre- 
ated. (Presbyterian Church v. City of New York, 5 Cow. [N. 
Y.], 588; Kent v. Quicksilver Mining Co., 78 N. Y. 159; 
1 Beach, Private Corporations, sec. 321.) Action such as 
contemplated by this proceeding, although reasonable 
and appropriate in the administration of the office of 
grand master workman, necessarily rests in the discretion 
of that officer, and the exercise of his discretion in that 
regard is not the subject of judicial control. 

It is also assigned as error that the peremptory writ 
of mandamus does not follow the petition, which, under 
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the practice tolerated in this state, has usurped the office 
of the alternative writ. The relief sought, as we have 
seen, is a writ of mandamus requiring the respondent Tate, 
as grand master workman, to promulgate a particular 
notice directed to the subordinate lodges, while the writ 
awarded commands the officer named to inspect the pro- © 
ceedings of the several subordinate lodges touching the 
postponement of the grand lodge, and to require such pro- 
ceedings to conform to the general rules and regulations 
of the supreme lodge of the order and the grand lodge of 
this state. The peremptory writ of mandamus, which has 
been likened to an execution, should conform strictly to 
the command of the alternative writ, and clearly indicate 
a particular duty to be performed. (2 Kinkead, Code 
Pleading, sec. 814; People v. Supervisors, 1 Hill [N. Y.], 50; 
Chance v. Temple, 1 Ia., 179; People v. Brooks, 57 Til., 142; - 
State v. County Judge, 12 Ia., 237; State v. Union Township, 
43 N. J. Law, 518; School District v. Lauderbaugh, 80 Mo., 
194.) According to the contention of relators, the judg- 
ment is responsive to the following allegations of the 
petition: “The fifth article of the constitution of said 
order requires the grand master workinan to preside in 
the grand lodge, and to require conformity to the general 
laws, rules, and regulations of the supreme lodge and of 
the grand lodge.” By the article of the constitution 
above mentioned it is made the duty.of the officer named 
to inspect the proceedings of subordinate lodges and re- 
quire conformity with the general laws, rules, and regu- 
lations of the supreme lodge of the order and of the 
grand lodge of the state; but the order, as shown by ex- 
hibits accompanying the petition, is governed by a com- 
prehensive system or code of laws, embracing numerous 
distinct and separate provisions binding upon the vari- 
ous subordinate lodges, and to which the grand master 
workman is required to exact obedience. The writ 
awarded, in general terms, commands the discharge by 
the plaintiff in error, as acting grand master workman, 
of the duties with which he is charged by the constitution 
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and laws of the order respecting the proceedings of the 
subordinate lodges, and is, therefore, a wide departure 
from the precise duty alleged as the basis of the pro- 
ceeding. 

JUDGMENT REVERSED. 


STERLING MANUFACTURING COMPANY V. FRANK HovuGaH. 
FILED NOVEMBER 18,1896. No. 6873. 


1, Attachment: Motion TO DissoLvEe: Notice. A reasonable notice of 
the hearing of a motion to discharge an attachment is such notice 
as is meet and fair in view of the circumstances and conditions ex- 
istent at the time in the matter to be presented. 


: Ruitrnea on Motion: REview. In a hearing of a motion to 
discharge an attachment, one of the grounds of which is the un- 
truth of the allegations of the affidavit for attachment, where the 
evidence used at the hearing is conflicting, the conclusions of the 
judge who heard the matters, announced from such evidence, will 
not be disturbed unless manifestly wrong. 


2. 


Error from the district court of Cuming county. Tried 
below before NorRISs, J. 


AL, McLaughlin, for plaintiff in error. 
C.C. MeNish, contra, 


HARRISON, J. 


In this action, instituted in the district court of Cuming 
county, an order of attachment was procured to issue 
and was levied on personal property. A motion to dis- 
charge the attachment was filed for defendant, and on 
hearing before a judge at chambers the attachment was 
discharged. The order then made is the burden of the 
complaint in the error proceedings prosecuted to this 
court. The certificate of the clerk of the district court 
attached to the record is to the effect that the affidavit 
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for attachment is a part of the transcript filed here. 
We have searched the record and do not find the affidavit 
or a copy of it, but counsel for defendant in error makes 
no complaint of this. On the contrary he states in his 
brief that the grounds of the affidavit were as follows: 
“That the defendant, Frank Hough, is about to convert 
his property, or a part thereof, into money for the purpose 
of placing it beyond the reach of his creditors, and that he 
has assigned or disposed of his property, or a part thereof, 
with intent to defraud his creditors;’” and we will accept 
these as the material allegations of the affidavit in our 
consideration of the questions presented. 

It is urged that there was not sufficient notice given of 
the hearing on the motion to dissolve the attachment. 
In section 235 of our Code of Civil Procedure, in regard 
to notice of a motion to discharge an attachment, it is 
provided: “The defendant may, at any time before judg- 
ment, upon reasonable notice to the plaintiff, move to dis- 
charge an attachment, as to the whole or a part of the 
property attached;” and under the general head of “Mo- 
tions and Orders,” in section 574 of the Code, it is said, in 
relation to notice: “Where notice of a motion is required, 
* * * it shall be served a reasonable time before the 
hearing.” The contention here is, that notice of the mo- 
tion was not given “a reasonable time before the hear- 
ing.” If we were to be governed by the statements of 
the record as to this point, we would feel constrained 
to hold that it establishes that the plaintiff was repre- 
sented at the hearing. ‘The journal entry of the order 
made contains the following: “To all of which the said 
plaintiff then and there duly excepted, and asked and 
. obtained twenty days in which to prepare and file in the 
supreme court of the state of Nebraska its petition in 
error upon executing an undertaking as required by law;” 
and in the bill of exceptions it appears: “Be it remem- 
bered that on the trial and hearing of thecause, * * * 
on the motion to dissolve the attachment, * * * the 
plaintiff, to maintain the issues on his part, read in evi- 
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dence the affidavits of [here followed a list of affidavits], 
' all of which said affidavits are hereto attached and made 
a part hereof. Whereupon the plaintiff rested.” But it 
appears from statements of counsel, in the briefs filed in 
this court, that the plaintiff was not present at the hear- 
ing, either by counsel or any other person. Affidavits 
were filed in support of the motion, and also to sustain 
the allegations of the original affidavit filed to obtain 
the issuance of the writ. The case was commenced Sep- 
tember 30, 1893. The writ of attachment was levied 
October 2, 1893. On December 4, 1893, notice was duly 
served on the plaintiff that on the 5th day of December, 
18938, or as soon thereafter as he could be heard, the de- 
fendant would apply to the district court for an order 
discharging the attachment, and that affidavits would be 
filed in an effort to disprove the allegations of that filed 
_to procure the writ. Acknowledgment of the receipt of 
a copy of this notice by attorney for plaintiff was. in- 
dorsed on the original. It appears that no hearing was 
had pursuant to this first notice, and on the 20th day of 
March, 1894, at ten minutes past three o’clock P. M., a 
notice was served on attorney for plaintiff, of a hearing 
of the motion before the judge at chambers at Ponca, on 
March 22, 1894, at 9 o’clock A. M., at which time the 
matter was presented, with the result we have hereinbe- 
fore stated. 

It is asserted by counsel for plaintiff, in his brief, that 
he was, at the time the last mentioned notice was served, 
engaged in the trial of causes in the county court of Cum- 
ing county, and had other trials set for the succeeding 
day, which would fully occupy his time and attention up 
to, and including, the day on which the hearing was had | 
on the motion; that he notified the judge before whom 
the attachment matter was to be presented of the facts 
in respect to counsel’s business engagements and conse- 
quent inability to attend the hearing on the motion, also 
that he further called attention to the fact that a regular 
term of district court for Cuming county was fixed for 
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April 23, 1894. These statements are all in reference to 
matters which do not appear in the record and we cannot 
consider them. If there was time to make a protest to 
the judge informally, there must have been time to make 
it in the regular manner and thus have it appear in the 
record. As it was presented, it is not available in this 
proceeding at this time. The affidavits, quite a number 
of them on behalf of plaintiff, as well as those favorable 
to the contention of defendant in his motion and used at 
the hearing, had all been filed long prior to such hearing, 
and counsel for plaintiff does not claim that he desired 
to prepare or file any other or further evidence, nor does 
he complain that there was not sufficient time for him 
to go or to send some one to the place of hearing desig- 
nated in the notice. The record before us fails to dis- 
close that the plaintiff did not receive reasonable notice 
of the time of the hearing of the motion in view of all the 
circumstances and conditions existent in the matter at 
thetime. Reasonable notice is defined to be “Such notice 
or information of a fact as may fairly and properly be 
expected or required in the particular circumstances.” 
(Black’s Law Dictionary, 998.) In Nash’s Pleading & 
Practice [4th ed.], page 1228, in reference to the require- 
ment that notice of a motion shall be served a reasona- 
ble time before the hearing, it is observed: “A reasonable 
time is such that the party notified will have ample time 
to prepare himself and be able to be present at the time 
and place of hearing. If it is a motion on which affi- 
davits are to be used, time must be allowed for obtaining 
them. If the motion is predicated on the record or pa- 
pers on file, then the time must be such as to enable him 
to be present, providing for ordinary contingencies.” 
One of the grounds of the motion to dissolve the attach- 
ment was that the allegations of the affidavit were un- 
true. It is contended by plaintiff that the finding and 
judgment on this point were contrary to the weight of 
the evidence. A careful perusal of the evidence discloses 
that it was conflicting as to the facts involved, but also 
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that there was sufficient to sustain the finding of the 
trier of these facts. This being true, the conclusions 
reached and the’resulting judgment will not be disturbed. 

It was also of the grounds of the motion that the action 
was based on claims of which some considerable sums 
were not due, and that no application had been made, 
and an order for the issuance of the writ obtained in the 
manner prescribed by law. Inasmuch as the determina- 
tion of the correctness of the findings of the judge, who 
presided at the hearing, in relation to the truth of the 
statements of the affidavit for attachment effectually dis- 
poses of the whole matter, a discussion of this further 
point in the case is rendered unnecessary. The order 


and judgment is 
AFFIRMED. 


DAYTON SPICE-MILLS COMPANY V. WILLIAM G. SLOAN 
ET AL. 


FILED NOVEMBER 18,1896. No. 6406. 


1. Continuance for Purpose of Procuring Incompetent Evidence: AT- 
TACHMENT. The action of the trial court in denying an application 
for the continuance of a hearing on a motion to dissolve an at- 
tachment, examined and affirmed. 


2. Review: IsstrEs. A question which, apparently, was not presented to 
the trial court, but is raised for the first time in this court, need not 
be considered. (Dunham v. Courtnay, 24 Neb., 627.) 


8. Fraudulent Conveyances: VALUE OF MORTGAGED CHATTELS. “The 
disproportion, if one exists, between the value of chattels mort- 
gaged and the amount thereby secured affords no basis for a pre- 
sumpiion of law. It is a matter of evidence, to be accorded such 
weight as, in the light of surrounding circumstances, it is entitled 
to receive in the determination of a question of fact.” (Grand 
Island Banking Co. v. Costello, 45 Neb., 119.) 


4. Husband and Wife: Girrs. A gift of chattels from the husband to 
the wife, during coverture, inter riros, could not be made and was 
of none effect at common law. The husband and wife were consid- 
ered as but one person, and she was incompetent to receive the 
gift. 
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: Common-Law RicHTs. “The common law in respect to the 
rights of husband and wife is in force in this state, except so far as 
it has been modified by statute.” (Aultman v. Obermeyer, 6 Neb., 
260.) 


6. 


6. Married Women: Girt From HusBanpD TO WIFE. The married 
woman’s act being for the purpose of extending, and not contract- 
ing or limiting, the rights of married women in this state, will not 
be held to have abrogated the equitable rule which upheld gifts 
from husbands to wives made when the husband was solvent, and 
which did not impair the existing rights of creditors. 


“A husband may lawfully give his wife a deed or 
mortgage to secure a pre-existing bona fide debt owing to her, and 
such conveyance is not fraudulent as to his other creditors, if taken 
in good faith and without any fraudulent purpose.” (Ward v. Par- 
lin, 30 Neb., 376.) 


8. Limitation of Actions: HUSBAND AND WIFE. The statute of limita- 
tions will not run in favor of strangers to a transaction against a 
claim due from a husband to his wife arising out of such transac- 
tion. 


9. Attachment: EsTopPEL. A plaintiff who has attached property as 
the property of defendants and obtained writs of garnishment to 
issue on allegations that the garnishee named has in his possession 
property, etc., owned by or belonging to the defendants, will not be 
heard to assert that defendants have not sufficient interest to be 
allowed to defend against the attachments. 


: ORDER OF DissOLUTION: DisMIssAL. The dissolution of an 
attachment issued on a claim before due terminates the action; 
and that a judge, at chambers, after dissolving such an attachment, 
made‘an order of dismissal of the main action, if without jurisdic- 
tion, and error (which we do not decide), was not prejudicial. 


10. 


1. 


The evidence examined, and held sufficient to sup- 
port the finding and order of the lower court. 


Error from the district court of Douglas county. 
Tried below before Scott, J. 


The opinion contains a statement of the facts and 
issues. 


Horton & Blackburn, for plaintiff in error: 


The court erred in sustaining the motion of defendants 
to dissolve the attachment. (Gans v. Thompson, 11 O. St., 
580; Harrison v. King; 9 O. St., 388; Seidentopf v. Annadil, 
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6 Neb., 524; Monteith v. Bax, 4 Neb., 171; Weir v. Bell, 3 
Ex. Div. [Eng.], 238.) 

References as to invalidity of the gifts: 8 Am. & Eng. 
Ency. of Law, 13820; Flanders v. Blandy, 12 N. E. Rep. [0.], 
321; Jackson v. Twenty-Third Street R. Co., 88 N. Y., 520; 
Matthews v. Hoagland, 21 Atl. Rep. [N. J.], 1054; Brittain 
v. Crowther, 54 Fed. Rep., 295; Seitz r. Mitchell, 94 U. S., 
580; MeAnally rv. O'Neal, 56 Ala., 299; Clinton Station 
General Merchandise & Mfg. Co. v. Hummell, 25 N. J. Eq., 
45; Cramer v. Reford, 17 N. J. Eq., 367; Hamill v. Henry, 
69 Ia., 752; Triplett v. Graham, 58 Ta., 185; Goldsmith v. 
Fuller, 30 Neb., 569; Swartz v. McClelland, 31 Neb., 646. 

The security given was so excessive as to constitute a 
ground of attachment. (Jforse v. Stcinrod, 29 Neb., 108; 
Brown v. Work, 30 Neb., 800; Hershiser v. Higman, 31 Neb., 
5381; Thompson v. Richardson Drug Co., 383 Neb., 714; 
Grime: v. Farrington, 19 Neb., 44.) 

The attachment affidavit was not properly traversed. 
(Hanson v. Doherty, 25 Pac. Rep. [Wash.], 297; Bliss, Code 
Pleading, secs. 315, 332.) 

A gift from husband to wife is subject to the debts of 
the former, though the debts were contracted subsequent 
to the making of the gift. (May v. May, 9 Neb., 19; Gam- 
ber v. Gamber, 18 Pa. St., 363; Keeny vr. Good, 21, Pa. St., 
349; Walker v. Reamy, 36 Pa. St., 410; Bradford’s Appeal, 
5 Casey [Pa.], 513; Aurand v. Schaffer, 7 Wright [Pa.], 
363; Robinson v. Wallace, 8 Wright [Pa.], 129; Switzer v. 
Valentine, 4 Duer [N. Y.], 96; Glann v. Younglove, 27 Barb. 
[N. Y.], 480; Woodbeck v. Havens, 42 Barb. [N. Y.], 66; 
Ryder v. Hulse, 24 N. Y., 872; Connors v. Connors, 4 Wis., 
112; Hiliott v. Bently, 17 Wis., 591; Edison v. Hayden, 20 
Wis., 715; Dunean v. Roselle, 15 Ta., 501; Cramer v. Reford, 
17 N. J. Eq., 367; Bergey’s Appeal, 60 Pa. St., 408; Paine 
v. Mason, 7 O. St., 207; Day v. Mimsou, 14 O. St., 491; 
Atchison, T. & 8S. F. BR. Co. v. Franklin, 23 Kan., 74; Raw- 
son v. Pennsylvania BK. Co., 2 Abb. Pr., n. s. [N. Y.], 220; 
Kuapp v. Smith, 27 N. Y¥., 279; Darby v. Callaghan, 16 N. 
Y., 71.) 
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Breckenridge & Breckenridge, contra: 


Plaintiff did not establish a ground of attachment. 
An action can be maintained on a claim not due only in 
the exceptional cases enumerated in section 237 of the 
Code. (Caulfield v. Bittenger, 37 Neb., 542; Seidentopf v. 
’ Annabil, 6 Neb., 524; Harrison v. King, 9 O. St. 393; 
Heidenheimer v. Ogborn, 1 Dis. [O.], 351.) 

The attachment cannot be sustained because of ex- 
cessive security. (Whitney v. Levon, 34 Neb., 448; First 
Nat. Bank of Denver v. Lowrey, 36 Neb., 290; Kilpatrick- 
Koch Dry Goods Co. v. McPheely, 37 Neb., 800; Jones v. 
Loree, 37 Neb., 816.) 

The gifts were executed at a time when the donors were 
solvent, and they had the right to make provision for 
their wives. (Sexton v. Wheaton, 8 Wheat. [U. S.], 227; 
Kehr v. Smith, 20 Wall. [U. 8.], 31; Jones v. Clifton, 101 U. 
S., 225; Morse v. Raben, 27 Neb., 145; Second Nat. Bank v. 
Merrill v. Houston Iron Works Co., 50 N. W. Rep. [Wis.], 
505.) 

The gifts were perfected by actual delivery. (Flanders 
v. Blandy, 12 N. E. Rep. [O.], 321; Matthews v. Hoagland, 
21 Atl. Rep. [N. J.], 1054; Camp’s Appeal, 36 Conn., 88; 
Davis v. Ney, 125 Mass., 590; Crittenden v. Phenia Mutual 
Life Ins. Co., 41 Mich., 442.) 

The notes were not barred by the statute of limitations. 
(Barnett v. Harsbarger, 105 Ind., 410; Dice v. Irvin, 110 
Ind., 561.) 

The indebtedness to the wives was valid, and they had 
aright to security. (Ward v. Parlin, 30 Neb., 376; Hill v. 
Bowman, 35 Mich., 191.) 

A voluntary scitlementt in favor of a 1 wife and children 
is not to be impeached by subsequent creditors on the 
ground of its being voluntary. (Webb v. Rojf, 9 O. St., 
430; Fullington v. Northwestern Breeders’ Ass’n, 51 N. W. 
Rep. [Minn.], 475.) 

Reference was also made to the following cases: Coz v. 
Peoria Mfg. Co., 42 Neb., 660; First Nat. Bank of Omaha v. 

44 
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Barilett, 8 Neb., 8319; Sommermeyer v. Sommermeyer, 61 N. 
W. Rep. [Wis.], 311; Oberfelder v. Kavanaugh, 29 Neb., 427; 
Farwell v. Cramer, 38 Neb., 61; Melick v. Varney, 41 Neb., 
105; McCord v. Krause, 36 Neb., 764; Kilpatrick-Koch Dry 
Goods Co. v. Bremers, 44 Neb., 863. 


HARRISON, J. 


This action was commenced: by plaintiff in the district 
court of Douglas county against the defendants, on a 
claim not due. It also filed an affidavit setting forth the 
statutory grounds authorizing the issuance of an attach- 
ment in such action. A writ of attachment was ordered, 
and was issued and served. Motion to dissolve the at- 
tachment was presented and, on hearing, sustained. ‘The 
attachment was dissolved and the cause dismissed. The 
plaintiff has prosecuted an error proceeding to this court. 

At the time of the hearing of the motion to dissolve the 
attachment, or immediately prior thereto, the plaintiff 
filed an application for a continuance of such hearing, 
supported by affidavit. The application was denied, and 
this action is made the subject of one of the assignments 
of error. The main tendency of the evidence which it 
was asserted might be produced, if a continuance was 
granted, would have been to prove that the defendants 
had fraudulently contracted the debt in suit; and it 
would have been incompetent in the present proceeding, 
this being an action instituted upon a claim before it was 
due. (Caulfield v. Bittenger, 87 Neb., 542.) An examina- 
tion of the record convinces us that there was no error in 
the refusal to grant a continuance, of which the plaintiff 
has any just complaint. 

It is urged that the statements of the affidavit in attach- 
ment were not sufficiently traversed or denied. Whether 
this was true or not, the question does not appear to have 
been raised on the hearing in the trial court, and hence 
will not be considered here. (Dunham v. Courtnay, 24 
Neb., 627.) 

The defendants had given, at or about the time of the 
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attachment, certain mortgages to some of their creditors, 
as security for the payment of their indebtedness to such 
creditors, which it is claimed was excessive security, and 
furnished, as a matter of law, ground for sustaining the 
attachment. The prevailing doctrine of this court on the 
subject of excessive security is as follows: “The dispro- 
portion, if one exists, between the value of chattels mort- 
gaged and the amount thereby secured affords no basis 
for a presumption of law. It is a matter of evidence to 
be accorded such weight as in the light of surrounding 
circumstances it is entitled to receive in the determina- 
tion of a question of fact.” (Grand Island Banking Co. v. 
Costello, 45 Neb., 119.) If the evidence had established 
that excessive security had been given, a puint as to which 
it was conflicting, it would have been but evidence to be 
considered with the other facts and circumstances bear- 
ing on the question of fraud, as a matter of fact. It ap- 
pears from the evidence that the defendants, on June 21, 
1893, and during a number of years prior thereto, were 
conducting a wholesale grocery business in the city of 
Omaha, as partners, under the firm name of Sloan, John- 
son & Co. On the date mentioned the firm was heavily 
indebted to various creditors, and, as security for the pay- 
ment of existing liabilities, executed and delivered to the 
First National Bank of Omaha a chattel mortgage, the 
amount which it was given to secure being stated therein 
as $49,576.60; also a similar instrument in favor of the 
Colorado National Bank of Denver, in the stated sum of 
$30,000; the property included in the two mortgages 
being all the stock of merchandise belonging to the firm. 
On the same date there was also assigned to the second 
of the banks named book accounts of the firm amounting 
to the sum of $15,000, and subsequently more of the book 
accounts were assigned and parcelled out or delivered to 
others of the firm’s creditors. 

On the same date that the said chattel mortgages were 
executed to the banks, one member of the firm, William 
G. Sloan, executed and delivered to his wife, Ruth Anna 
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"Sloan, a mortgage on his residence property to secure a 
stated indebtedness in the sum of $6,432.81, and the other 
member of the firm, Jonas P. Johnson, gave his wife, Ella 
G. Johuson, a mortgage on his residence property in the 
sum of $9,861.31. It appears that the property mort- 
gaged to Mrs. Sloan was worth or valued then at about 
$15,000, and Mr. Johnson’s residence at about $14,000. 
It appears that some years prior to the time that the firm 
embarked in business in Omaha, William G. Sloan had 
two endowment policies of insurance on his life, which 
matured and were paid, one May 20, 1886, and the other 
June 1, 1889. The amount received in payment of the 
two policies was, in the aggregate, $3,087.46. These 
sums were paid to Mrs. Sloan on the dates we have men- 
tioned, and immediately given to Mr. Sloan, who executed 
and delivered to his wife promissory notes, payable to 
her, in sums corresponding to the cash received by him. 
It was testified that Mrs. Sloan had received from some 
relatives $1,000, which she had loaned to Mr. Sloan. None 
of the principal or interest of the notes given by Mr. 
Sloan to his wife had ever been paid, and the whole 
amount claimed to be due for both principal and interest 
was the consideration stated in the mortgage given by 
Mr. Sloan to his wife. It further appeared that Mr. 
Johnson had an endowment policy of insurance on his 
life, payable to himself, which was, when paid at its 
maturity, paid at his request to his wife, kept by her until 
the next day, when it was by her turned over to him, and 
he gave his wife a promissory note in a like amount, 
signed by himself and William G. Sloan. None of the 
principal or interest had ever been paid, and their agere- 
gate amount constituted the consideration stated in the 
mortgage to Mrs. Johnson, of date June 1, 1893. All the 
premiums on the policy of William G. Sloan had been 
paid by the assured and the premiums on Johnson’s had 
been paid by him. These transactions between the hus- 
bands and wives were gifts or attempted transfers of the 
money to them as gifts, and subsequent and immediate 
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Joans thereof to the donors, the husbands. The husbands, 
at the dates of the several occurrences, were solvent and 
amply able to make the presents to their wives. It ap- 
pears that one was then estimated to be worth $40,000 
and the other $80,000. One question which arises is, 
could the husbands make gifts of money or personal 
property to the wives, and it become the separate prop- 
erty of the wives and not subject to the disposal of the 
husbands, or liable for their debts? ‘This is not a direct 
proceeding to annul the gifts from the husbands to the 
wives, but the validity of the gifts is drawn into question 
in the determination of the good faith or fraudulent char- 
acter of the mortgages from the husbands to the wives 
to secure the payment of the debts which, if they existed, 
were created when the husband gave to the wives the 
money derived from the life insurance policies, and re- 
ceived it from them again as loans, which were then evi- 
denced by promissory notes. Some of the transactions 
took place in another state than this, but the law of the 
state in which they occurred, in regard to the rights of 
married women to acquire and own property, was not in- 
troduced in evidence, is not contended to be different from 
that of our own state, and must be presumed to be the 
same on the subject involved. Our statutory law as it 
existed at the dates referred to, and now exists, is as fol- 
lows: “The property, real and personal, which any woman 
in this state may own at the time of her marriage, and 
the rents, issues, profits, or proceeds thereof, and any real, 
personal, or mixed property which shall come to her by 
descent, devise, or the gift of any person except her hus- 
band, or which she shall acquire by purchase or other- 
wise, shall remain her sole and separate property, not- 
withstanding her marriage, and shall not be subject to 
the disposal of her husband, or liable for his debts,” etc. 
(Compiled Statutes, ch. 58, sec. 1.) 

“At common law a married woman was not allowed 
to possess personal property independent of her hus- 
band.” (2 Kent’s Commentaries [13th ed.], p. 163.) 
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“At common law there cannot be a gift of chattels inter 
vivos from the husband to the wife during coverture; for, 
being but one person in law, she cannot take independ: 
ently of him. (Neufrille v. Thomson, 3 Edw. Ch. EN. Y.], 
92.) But equity has always sustained such gifts when- 
ever made without the intervention of a trustee when the 
claims of creditors were not affected, and when the gifts 
were clearly proved. Ifin fact made, equity will sustain 
and enforce the gift.” (8 Wait, Actions & Defenses, 498, 
and cases cited.) 

The case of Serton v. Wheaton, 21 U. S., 229, an appeal 
from the circuit court of the District of Columbia, the 
object of the action being to subject a house and lot in 
Washington city, to which Sally Wheaton held the legal 
title, to the payment of a judgment debt against her hus- 
band, held: “A voluntary post-nuptial settlement, madé 
by a man who is not indebted at the time, upon his wife 
is valid against subsequent creditors.” And it was re- 
marked in the body of the opinion: “It would seem to be 
a consequence of that absolute power which a man pos- 
sesses over his own property that he may make any dis- 
position of it which does not interfere with the existing 
rights of others, and such disposition, if it be fair and 
real, will be valid. The limitations on this power are 
those only which are prescribed by law.” 

It may be said that at common law a direct gift of chat- 
tels from husband to wife could not be made, because she 
was incompetent to receive it; that courts of equity have 
upheld and will uphold such gifts. A number of states 
have statutes by which the common law rule has been 
abrogated, and gifts from the husband to the wife are 
valid and the property thereby transferred becomes her 
separate property. 

We will now turn our attention to some of the sayings 
and decisions of this court bearing either generally or 
directly on the subject at present before us. 

In the opinion in Webb v. Hosclton, 4 Neb., 308, it was 
stated: “At common law the husband and wife are 
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treated as one person, that is, the legal existence of the 
wife is suspended during marriage, and she becomes in- 
capable of making a valid contract to bind either herself 
or her estate. Equity, however, following the rules of 
the civil law, treats the husband and wife as distinct per- 
sons, capable of having separate estates, debts, and inter- 
ests, and regards a married woman, as to her separate 
property, as a feme-sole.” 

In May v. May, 9 Neb., 16, after a review of the decisions 
in a number of cases from the courts of different states 
on the subject of contracts between husband and wife, 
and their enforcement in the courts by suit, it was ob- 
served in the opinion, written by CoBB., J.: “In none of 
the above mentioned states has the legislature passed any 
act which in terms changes the common law in regard to 
the nature and character of the marriage relation, or the 
unity of the persons of husband and wife, and the above 
cases must of necessity have gone upon the theory that 
the statutes of the said states respectively, defining the 
rights of women in the marriage relation, in respect to 
the ownership, control, and disposition of property, have, 
in effect, done away with the technical unity of husband 
and wife as formerly existing at common law. At least 
such is my opinion.” 

In the decision in the case of Smith v. Dean, 15 Neb., 
432, MAXWELL, J., who wrote the opinion, referring to 
the common law doctrine, that certain rights of a woman 
were suspended during coverture, observed: “The doc- 
trine evidently originated at a time when a wife was 
regarded as little better than a slave, and has but little 
application to our state of society, and will not be ex- 
tended beyond the strict requirements of the law.” For 
a further and more extended expression of righteous in- 
dignation upon the subject, and in much the same strain, 
the reader is referred to the opinion in Good v. Good, 19 
S. E. Rep. [W. Va.], 382. 

In Aultman v. Obermeyer, 6 Neb., 260, it was held: “The 
common law in respect to the rights of husband and 
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wife is in force in this state, except so far as it has been 
modified by statute.” 

But it is also established that when it is apparent that 
a deed from the husband to the wife was made in pursu- 
ance of a valid antenuptial agreement, or upon a suffi- 
cient consideration, it may be sustained in equity. 

In regard to this last proposition it was said in Wanzer 
v. Lucas, 44 Neb., 759: “The doctrine has been freely 
asserted by this court that the deed of a husband to his 
wife, although void at common law, will be upheld when- 
ever equitable grounds exist therefor, such, for instance, 
as a valuable consideration;” citing Smith v. Dean, 15 
Neb., 432; Johnson v. Vandervort, 16 Neb., 144; Furrow v. 
Athey, 21 Neb., 671; Ward v. Parlin, 30 Neb., 376; Hill v. 
F'ouse, 832 Neb., 687. 

In the case of Davis v. First Nat. Bank of Cheyenne, 5 
Neb., 242, in which an action had been commenced by 
the bank against Elizabeth Davis, a married woman, 
upon a promissory note executed by her in settlement 
of an amount that she had overdrawn her account with 
J. H. Rogers & Co., the note was payable to J. H. Rogers 
& Co., and was sold to the First National Bank of Chey- 
enne. In reference to the deposits to her account with 
J. H. Rogers & Co. it was stated in the opinion: “A 
large portion of these deposits were made by the hus- 
band of the plaintiff; but he says that they were made 
for her separate use, on her account, and to her credit, 
* * * Tt seems very clear from the testimony in the 
case that the deposits made by the husband were for the 
separate use of the plaintiff, and became her separate 
property, and were controlled, drawn out of the bank, 
and disposed of by her for her own use.” 

In the opinion in the case of Purrow v. Athey, supra, it 
was stated for the court by Ress, J., after having de- 
cided that money which the husband had received from 
the wife for her separate estate was a sufficient con- 
sideration for a deed of lands to her by him: “But aside 
from this we can see no reason why the decree of the 
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district court is not correct. It appears that in 1868 
Charles Furrow, the husband, now deceased, purchased 
the land in question from the United States. At that 
time he, with defendant, his wife, settled upon it, and 
they resided there together until his death which oc- 
curred in 1880. In 1879, while in poor health, he con- 
veyed the premises to her. It was their home. They 
had a family of children, the plaintiffs, and the deed 
was evidently executed to her in order that she might be 
enabled to rear and educate the family in which she was 
as much interested as the husband, and which he fully 
understood at the time he made the conveyance. If it 
had been made to a third party as trustee, and by him 
conveyed to defendant, it perhaps would never have been 
questioned. It is just as good without such interven- 
tion.” 

In the case of Callender v. Horner, 26 Neb., 689, the first 
paragraph of the syllabus is as follows: “In an action by 
attachment against a husband the wife brought an action 
of replevin and recovered possession of the goods and had 
judgment in the court below. It appears that the parties 
had formerly lived in Iowa and were possessed of a valu- 
able farm and considerable personal property; that there 
was a first mortgage on the farm of from $8,000 to 
$9,000, also a second mortgage for more than $2,000, and 
chattel mortgages to the latter party on the personal 
property. The land was sold under the first mortgage 
and redeemed by the second mortgagee, who thereupon 
foreclosed his chattel mortgages and purchased the prop- 
erty, and after satisfying his own claim, delivered the 
surplus to the wife. Held, no fraud being charged or 
proved in the premises, that the wife took a good title as 
against the creditors of her husband.” It appears that 
in the trial of the case to which we have just referred, 
the wife testified that she received the surplus of the 
property as her “divide.” It is said in the body of the 
opinion: “The examination fails to make clear what was 
meant by the ‘divide’ she speaks of. We are left to infer, 
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however, that the land mortgaged was the homestead, 
and that by surrendering that, she was promised the 
surplus after paying the mortgage debts; or perhaps Mr. 
Coan may have turned over the surplus to her as the 
equitable owner after paying his claim. Mr. Coan’s tes- 
timony was not taken. No fraud is charged against him 
or against the defendant in error in that transaction and 
we cannot infer it. The presumption is that she ob- 
tained the property honestly, and there must be some 
proof offered to overcome this presumption, to authorize 
a court to declare the transaction fraudulent. So far as 
the testimony shows, the property had been transferred 
to Coan to pay the debts of the husband, and the return 
of the part of the property to the wife was either in con- 
sideration of the surrender of some right, as that of a 
homestead, or from a sense of justice on the part of Coan. 
In addition to this, most of these transactions seem to 
have taken place before the debt to McCormick had been 
incurred.” 

In the case of forse v. Raben, 27 Neb., 145, the right of 
husband to make a gift to the wife at a time when he was 
solvent and the gift did not interfere with the rights of 
creditors was considered and it was held: “In an action 
in the nature of a creditor’s bill, to set aside a deed made 
to the wife of a judgment debtor by the vendor of real 
estate, in order that the real estate might be applied to 
the payment of the plaintiff’s judgment, there was suffi- 
cient evidence presented to the trial court to sustain the 
finding that the husband, while in a prosperous financial 
condition, caused to be conveyed to his wife one hundred 
and sixty acres of land in the county of B., which con- 
veyance was made in the year 1883. In the year 1886 it 
appears that the wife sold the real estate, realizing by 
such sale a large increase upon the amount invested at 
the time of the purchase; that she permitted the husband 
to take the money received froni the sale and apply it to 
the payment of the indebtedness of a partnership of which 
the husband was a member; that soon after the partner- 
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ship failed and became insolvent, when the husband re- 
paid to his wife out of the partnership assets the money 
which he had received from her, and which had been de- 
voted to the use of the partnership; that with this money, 
by direction of the wife, the husband purchased the real 
estate in controversy, and that they had borrowed a large 
sum of money upon the real estate, which, together with 
the money received from the husband, was applied to the 
construction of the house thereon, rendering the property 
valuable; that the money expended in purchasing the. 
property and in constructing the building thereon, was 
equal to the amount borrowed upon the credit of the 
property added to the amount formerly loaned by the 
husband to the wife. In such case, the decree of the dis- 
trict court dismissing the creditor’s bill was affirmed.” 
And in the body of the opinion appears the following: 
“Since Mrs. Raben became the owner of the real estate 
in Butler county at a time when the solyency of her hus- 
band could not be questioned, and perhaps for value actu- 
ally paid by her, although we do not think this a ma- 
terial matter, there is no doubt but that she could retain 
the money arising from the sale of that real estate. This 
would be thirteen hundred dollars.” 

From a review of the decisions of this court upon the 
rights of married women, we think it a fair conclusion 
that the equitable rule in respect to gifts by husbands to 
their wives has at all times been recognized, and that it 
has been applied and enforced since the enactment in 1871, 
of what is known as the “Married Woman’s Act.” ]*rom 
which it is fair to say that the equitable rule by which 
what was or would be held valid as a gift prior to such 
act was not destroyed or rendered nugatory by such act, 
and this is a reasonable and true view, for the true intent 
and purpose of the “Married Woman's Act” are apparent 
from its terms and the circumstances and conditions ex- 
istent at the time of its passage. The rules of the com- 
mon law in regard to the rights of a married woman were 
to be largely abrogated, set aside, and new rights con- 
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ferred upon her, the law as to her and her rights in rela- 
tion to property, contracts, etc., liberalized, her rights 
and powers were to be extended, and in no sense or par- 
ticular restricted, limited, or made less than they had 
theretofore been. This being true, the act did not annul 
the rule in equity by which gifts by a husband, when 
solvent, to his wife will be upheld; did not operate to 
render invalid what was before held to be valid. (Whitney 
v. Wheeler, 116 Mass., 490.) We conclude that the gifts 
from the husbands to their, wives were valid. There was 
ample evidence to sustain a finding that the gifts were 
actually and fully consummated. 

It being determined that the debts to the wives were 
true, existing debts, the mortgages to the wives, if taken 
in good faith, were not fraudulent. “A husband may 
lawfully give his wife a deed or mortgage to secure a 
pre-existing bona fide debt owing to her, and such convey- 
ance is not fraudulent as to other creditors if taken in 
good faith and without any fraudulent purpose.” (Ward 
v. Parlin, 30 Neb., 376; Hill v. Bowman, 35 Mich., 191; 
Dice v. Irwin, 11 N. E. Rep. [Ind.], 488, and cases cited.) 

It is contended that the alleged debts from the hus- 
bands to the wives were, at the time of the renewals and 
execution of the mortgages, barred by the statute of limi- 
tations, and should not be recognized for this reason. 
The statute of limitations would not run in favor of the 
plaintiffs, strangers to the transaction between the hus- 
bands and wives. 

The point is raised that the defendants had no interest 
in the property attached which entitled them to be heard 
on motion to discharge the attachment. A levy of the 
writ was made on the property mortgaged to the wives, 
as the property of the defendants, and the banks were 
made garnishees in an effort to reach the property mort- 
gaged to them, the ground being that the mortgagees 
had property of defendants in their possession or under 
their contro]. The plaintiff had the writ levied upon the 
property as belonging to defendants, and claims a lien 
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on other of the property by virtue of a garnishment based 
on allegations that the garnishees had in their possession 
property which belonged to defendants, and they cannot 
now successfully urge that the defendants have not in- 
terests in the property such as would permit them to at- 
tack the attachment. (Grimes v.- Farrington, 19 Neb., 44; 
Kilpatrick-Koch Dry Goods Co. v. Bremers, 44 Neb., 863.) 
At the hearing on the motion to discharge the attach- 
ment before the judge of the district court, at chambers, 
after the order dissolving the attachment the judge made 
this additional order: “And it further appearing that the 
suit herein is based upon a claim not due at the time it 
was brought, and not yet due, said cause is hereby dis- 
nissed.” It is insisted that it was error for the judge to 
finally dismiss the cause; that his jurisdiction at cham- 
bers did not extend to such an order. In section 239 of 
the Code of Civil Procedure, under the head of “Attach- 
ment in Certain Actions,” it is provided that when appli- 
eation for the issuance of a writ is presented: “If the 
court or judge refuse to grant an order of attachment, 
the action shall be dismissed, but without prejudice to a 
future action,” etc. “Where the attachment is not neces- 
sary to give the court jurisdiction of the cause, the disso- 
lution of the attachment defeats that particular writ and 
does not touch the merits of the action or dismiss the 
cause. They are independent proceedings. But where 
the attachment is not a mere incident to the main action, 
and is the foundation of the suit and necessary to the 
jurisdiction of the court, an order setting aside the at- 
tachment will terminate the action unless the proceeding 
is taken up for review. * * * Where, also, a statute 
permits an attachment to issue upon a debt not due, a 
dissolution of the attachment proceedings will be a termi- 
nation thereof, because in no proceeding but by attach- 
ment can an action be maintained before the demand has 
matured.” (1 Shinn, Attachment & Garnishment, sec. 
354. See, also, Voorhis v. Michaclis, 45 Kan., 255; Gowan 
v. Hansen, 55 Wis., 341; Moore v. Corley, 16 8. W. Rep. 
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[Tex.], 787; Wingo v. Purdy, 87 Va., 472.) “If the order of 
attachment is granted, but should afterwards be set 
aside for the reason that the grounds therefor were not 
true, then the action should be dismissed.” (Pierce rv. 
Meyers, 28 Kan., 364.) “Che right, however, to maintain 
the action on a claim before it is due depends altogether 
upon the attachment, for, as said in Harrison rv. Ning, 9 Q. 
St., 395, ‘If the attachment fails, the aetion falls with it! ” 
(Scidentopf v. Annabil, 6 Neb., 524.) The action terminated 
with the dissolution of the attachment in the present case, 
as it was discharged for the reason that the statements 
of the affidavit in attachment were not true. And 
whether the judge had jurisdiction to dismiss the main 
suit or not, that he did so could not prejudice the rights 
of the plaintiff; hence, this assignment presents no avail- 
able error. 

It is urged that the evidence was insuflicient to sustain 
the findings and order of the trial court. A careful re- 
view of the evidence convinces us that this argument 
must be overruled; that the conclusions of the trial court 
were supported by the evidence. It follows from the 
foregoing conclusions that the order of the district court 
will be 
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HARRISON, J. 


This is a companion case and submitted with that of 
Dayton Spice-Mills Co. v. Sloan, 49 Neb., 622, under an 
agreement that the decision in the last mentioned’ case 
should govern the determination of this. The decision 
of the lower court is therefore 

AFFIRMED. 


Mary O. RICHARDS, APPELLANT, V. JOHN WALLER ET AL, 
IMPLEADED WITH L. C. GILBERT, APPELLEE. 


FILED NOVEMBER 18,1896. No. 6816. 


1. Principal and Agent: Proor of AUTHORITY TO RECEIVE PAYMENT. 
One who makes payment to a second person, not the owner of a 
note and not in possession of it, of money to be applied in payment 
of the debt thereby evidenced, assumes the burden of proving that 
the party to whom payment was made was empowered to collect 
the money. 
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J. 8. Githam and Case & MeNitt, contra. 


HARRISON, J. 


This action was commenced in the district court of 
Webster county by Mary O. Richards against John 
Waller and others to foreclose a mortgage on a quarter 
section of land situate in Webster county.. One of the 
defendants, L. C. Gilbert, who had purchased the land of 
Waller after the execution of the mortgage in suit, an- 
swered as a defense the payment of the amount secured 
by the mortgage and his consequent right to its cancella- 
tion. Asa result of a trial in the district court the an- 
swering defendant was awarded a favorable decree, from 
which the plaintiff appealed to this court. 

It appears that on October 20, 1885, John Waller, then 
owner of the quarter section of land involved in this suit, 
obtained a loan of $300 from one James H. Tallman, 
through the agency of the Nebraska & Kansas Farm 
Loan Company, doing business at Red Cloud, this state, 
and evidencing the indebtedness thus created, executed 
and delivered a promissory note or bond for the principal 
sum of $300, due October 1, 1890, and the ten interest 
coupons thereto attached, providing for the payment of 
the interest on the principal sum semi-annually during 
the expressed life of the loan. All the instruments men- 
tioned were by their terms payable at the Mechanics Sav- 
ings Bank, Hartford, Connecticut, and to secure the pay- 
ment of the bond and its accompanying coupons the 
mortgage in suit was duly executed and delivered. It 
was also stated in the mortgage that the payments of 
the moneys which it was given to secure were to be 
made at the bank designated, as we have hereinbefore 
set forth. The payee named in the instruments was 
James H. Tallman, who resided in Hartford, Connecti- 
cut, to whom they were immediately forwarded and by 
whom they were, a very few days after he received 
them, sold and assigned to the plaintiff in this suit; and 
we will state here that the assignment of the mortgage 
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was never recorded in Webster county. James H. TaJl- 
mau was an active, working member of the firm of 
George W. Moore & Co., loan brokers, doing business in 
Hartford, Connecticut, and this firm received, approved, 
and filled a large number of applications for loans, sent 
to them by the Nebraska & Kansas arm Loan Company 
of Red Cloud, the notes and mortgages evidencing and 
securing these loans being taken in the name of James 
H. Tallman as payee. Of these was the Waller loan, the 
one involved herein. On the 1st of September, 1886, Wal- 
ler sold the mortgaged land to L. C. Gilbert, the answer- 
ing defendant. Waller paid one or two interest coupons 
during the time he retained the ownership of the farm, 
paid the money to the Nebraska & Kansas Farm Loan 
Company, and he received the coupon from it. He was 
not sure whether at the time he paid the money, or after 
it had been sent east and the coupon forwarded to the 
company at Red Cloud. Gilbert, after his purchase of 
the farm, made the payments of interest coupons, and 
finally the principal, to the loan company at Red Cloud, 
and the interest money was sent to George W. Moore & 
Co. at Hartford and the coupons forwarded by the eastern 
firm to the loan company at Red Cloud and by it delivered 
to Gilbert. The principal was deposited by the western 
company in the bank to its credit, and was never sent 
east or paid to the owner of the note and mortgage, and 
the question to be determined in this case is upon whom 
must the loss fall, Gilbert, the grantee of the borrower, 
or the owner of the note and mortgage. 

There was evidence introduced on the part of the de- 
fense, some of it incompetent, but such as was competent, 
tended to show the general course of dealing in respect 
to loans by and between the eastern, or Hartford firm, 
and the western loan company; that interest on loans 
which had been made through it by the eastern firm was 
collected by the Nebraska & Kansas Farm Loan Com- 
pany and forwarded to the firm at Hartford; and, when 
necessary, or probably in all cases prior to the time the 
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interest on any loan was due, notice of the fact was sent 
to the borrower by the western company, which was in 
the shape of a dun and which urged payment at the office 
of the western company, and when paid to it and it was 
sent to and received by the Hartford firm, it was paid to 
the owner of the note and mortgage in each particular 
case, the interest coupon obtained and sent to the western 
company, and by it delivered to the borrower. It was 
in evidence that generally the taxes and insurance on 
property included in any of the loans were looked after by 
the western company, and the owners urged to renew the 
insurance at the proper time and to pay taxes promptly. 
From this general showing of the business relations and 
manner of the conduct of loan transactions by and be-- 
tween the Hartford firm and the western company, it was 
and is urged that the inference arose, or should be or have 
been drawn, that both had authority to make collections 
of interest and principal of all the loans negotiated 
through their instrumentality, and that this obtained as 
to the one held by plaintiff, inasmuch as it had been 
proved that collections of interest had been made by the 
western company, forwarded to the eastern firm, and re- 
ceived by plaintiff from the Hartford firm in payment of 
interest due. But on behalf of plaintiff it was in evidence 
that she purchased the note and mortgage of Tallman 
and received them, together with the proper assignment, 
and had ever since retained possession of them until they 
were given to the eastern firm to be foreclosed, and that 
she never had any knowledge that the Nebraska & Kan- 
sas Farm Loan Company had received any of the pay- 
ments,—in fact, that she was not aware of the existence 
of the company. The note was negotiable, which fact was 
notice.to its maker and all parties concerned that its own- 
ership might be changed at any time. AJ] payments, by 
the terms of the instrument, were to be made at a specif- 
ically designated place, the Mechanics Savings Bank of 
Hartford, Connecticut. This court has held: “One pay- 
ing money to another to be applied on a note which such 


VoL. 49] SEPTEMBER TERM, 1896. 643 


Richards y. Waller. 


person has not in his possession, assumes the burden to 
show the authority of the person to whom the payment 
is made to receive the money.” (South Branch Lumber Co. 
v. Littlejohn, 31 Neb., 606; First Nat. Bank of Omaha v. 
Chilson, 45 Neb., 257; Bull v. Mitehell, 47 Neb., 647.) 
There was no evidence which it can be claimed tended 
to prove that either the Hartford firm or the western 
company had any authority to collect the amount of the 
principal of this loan at the time it was received by the 
loan company. “Authority of an agent to receive inter- 
est * * * onamortgage * * * does not afford 
ground for inferring authority to collect the principal, 
where the agent is not entrusted with the possession of 
the securities.” (Jones, Mortgages, sec. 964, and cases 
cited.) The defendant stated that he received notices 
from the western company in regard to interest install- 
ments, but does not say that he was notified by it to pay 
the principal when due, but that he, apparently of his 
own motion, procured a draft for the amount of the prin- 
cipal of the loan, at or about the time it was to be paid, 
and sent it to the secretary of the Nebraska & Kansas 
Farm Loan Company, and afterwards received from him 
a letter in which the receipt of the draft was acknowl- 
edged, and it was stated that the release of the mortgage 
would be sent to him (Gilbert, the defendant) as soon as 
received from the east. In the opinion in the case of Bull 
v. Mitchell, supra, which case, in its facts, was somewhat 
similar to the one at bar, differing only in some details 
unimportant or not controlling in their character, it was 
announced: “Where payment of a negotiable note se- 
cured by mortgage was made to an investment company 
of which the mortgagee was manager, and such payment 
was never forwarded to the party to whom such note had 
been transferred, held, that the mere fact that antecedent 
payments made in like manner had been made to be for- 
warded to the transferee of such note, and had been so 
forwarded, did not bind the holder of the note as to the 
final payment not forwarded, it being shown by the evi- 


644 NEBRASKA REPORTS. [Vou. 49 


Thomson vy. Shelton. 


dence that such holder had never in any way held out or 
recognized the mortgagee as his agent.” 

The ‘cases* cited by counsel, in the Federal Reporter, 
are, we think, not applicable or governing, for the reason 
that in them the authority of the agent or party to whom 
the money was paid to collect it clearly appeared from 
the facts proved, while in this case the contrary is true. 
Under the facts and circumstances developed in evidence 
in this case, and the rules of law applicable thereto, the 
findings and decree of the district court were clearly 
wrong, were not sustained by the evidence, and must be 
reversed and a decree entered in this court finding the 
amount due on the note and mortgage in snit and award- 
ing a foreclosure of the mortgage. 


JUDGMENT ACCORDINGLY. 


MARY THOMSON, APPELLANT, V. THEODORE M. SHELTON 
ET AL., APPELLEES. 


FILED NOVEMBER 18, 1896. No. 6947. 


1. Principal and Agent: APPARENT AUTHORITY. Ostensible authority 
to act as agent may be conferred if the party to be charged as prin- 
cipal affirmatively or intentionally, or by lack of ordinary care, 
causes or allows third persons to trust and act upon such apparent 
agency. 


: EVIDENCE OF AUTHORITY TO RECEIVE PAYMENT. That the 
party to whom money due another is paid is not in possession of 
the instruments by which the indebtedness is evidenced is not con- 
elusive of the question of the authority, or lack of it, in the party 
receiving the money to collect it, but is a circumstance or fact to be 
considered in the determination of such question. 


3. Conflicting Evidence: QUESTIONS OF Fact. If differing, fair infer- 
ences may be drawn by candid, impartial minds from undisputed 
facts in evidence, the question to be determined is not one of law 
for the court, but one of fact, to be solved by the trier of the facts. 


*Security Co. v. Richardson, 33 Fed. Rep., 16; Security Co. v. Christy, 
33 Fed. Rep., 22; Kent v. Congdon, 33 Fed. Rep., 228. 
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4. Principal and Agent: Evipencre. The evidence held sufficient to 
sustain the findings of the triai court. 


APPEAL from the district court of Franklin county. 
Heard below before BEALL, J. 


H. Whitmore, for appellant. 
M. A. Hartigan and George W. Prather, contra. 


HARRISON, J. 


During the month of October, 1886, Theodore M. 
Shelton, then the owner of a quarter section of land in 
Franklin county, obtained a loan of $1,500 of the Western 
Farm Mortgage Trust Company, of Lawrence, Kansas, 
and evidencing such loan executed and delivered a real 
estate mortgage bond in the principal sum of the loan, 
also ten interest coupons attached thereto, and a mort- 
gage securing their payment, covering the aforemen- 
tioned land. The payee named in the bond and coupons, 
and also party mortgagee was W. J. Neill. he place of 
payment named in each instrument, including the mort- 
gage, was at the Third National Bank in the city of New 
York. ‘The papers were sent east and were sold through 
a firm of brokers, Winslow & Co., at Troy, New York, to 
the plaintiff, to whom the mortgage was duly assigned. 
This assignment was never put upon record in Franklin 
county. On December 6, 1888, the land was sold by 
Shelton to George W. Skiles, who is of the parties de- 
fendant herein, he assuming and agreeing to pay the 
indebtedness evidenced by the mortgage. The company 
notified the owner of the land of the maturity of the in- 
stallments of interest, and all of them, excepting the last, 
were paid, as they became due, to the Western Farm 
Mortgage Trust Company. ‘The money was by it sent 
east, and the coupons procured, if they had not been for- 
warded prior to payment, for collection, but in either 
event they were delivered or sent to the debtor by the 
Western Farm Mortgage Trust Company. This company, 
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at some time during the life of the loan, changed its place 
of business from Lawrence, Kansas, to Denver, Colorado. 
At or about the time of the maturity of the loan the com- 
pany urged the renewal of the loan with it or through its 
interposition as agent, but for reasons which to the debtor 
were sufficient he did not do so. Instead, he procured a 
loan of $1,200 of the Eastern Banking Company, to secure 
the payment of which a mortgage was executed and 
delivered conveying the land to which we have before 
referred. ‘Tio the money thus obtained he added a sum 
which he then possessed, and with it a draft was pur- 
chased for him by the Eastern Banking Company, paya- 
ble to W. J. Neill, in accordance with a notice sent by 
the Western Farm Mortgage Trust Company to the 
debtor, and the draft was forwarded to the last named 
company at Denver. The draft was there deposited in 
a bank and its amount credited to the Western Farm 
Mortgage Trust Company, which, soon afterward, and 
before the money was remitted to the plaintiff in payment 
of the mortgage debt, failed. The plaintiff instituted 
this action in the district court of Franklin county to 
foreclose the mortgage held by her, and the Eastern 
Banking Company defended on the ground of payment 
of the amount of such mortgage to plaintiff by and 
through her agent and collector, the Western Farm Mort- 
gage Trust Company. The owner of the land admitted 
the mortgages and pleaded the delivery of the money to 
the Eastern Banking Company, to be paid to plaintiff in 
discharge of the bond and mortgage held by her, and 
prayed that if it was determined that plaintiff’s claim 
and mortgage were still existent, the mortgage and other 
evidences of indebtedness that he had executed in favor 
of the Eastern Banking Company might be canceled and 
held for naught, and that he be awarded a judgment for 
the sum he gave to the last mentioned company in excess 
of the amount of the mortgage to it. The Eastern Bank- 
ing Company also asked a foreclosure of its mortgage 
lien. The trial court solved the questions presented there 
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for adjudication in favor of defendants, against plaint- 
iff’s alleged rights in the premises, and that her bond and 
mortgage had been paid and discharged. From the re- 
sulting decree the plaintiff has appealed to this cuvurt. 

The question urged on behalf of appellant is that the 
findings and decree of the district court were not sup- 
ported by sufficient evidence. Findings numbered 2 and 
4 were as follows: 

“2, The court finds generally in favor of all of the de- 
fendants, Theodore M. Shelton, Lizzie M. Shelton, George 
W. Skiles, Emily P. Skiles, and the’ Eastern Banking 
Company and against the plaintiff upon the issues joined 
in said action.” 

“4. The court further finds that the money arising out 
of and from the giving of the said note and mortgage by 
George W. Skiles and Emily P. Skiles to the Eastern 
Banking Company was paid to the plaintiff, Mary Thom- 
son and her agents, and that the said Eastern Banking 
Company, by reason of the premises aforesaid, is subro- 
gated to all the rights, interest, and estate of every name 
and nature by virtue of the giving of the mortgage by 
Theodore M. Shelton and Lizzie M. Shelton to the said 
Mary Thomson and her assignors, and the said mortgage 
so given by Theodore M. Shelton and Lizzie M. Shelton to 
said Mary Thomson and her assignors has been fully paid, 
and in all things discharged, by reason of the facts here- 
inbefore found. 

It may be truly said that the facts in the case relative 
to the branch of it drawn into consideration by this ap- 
peal were undisputed or not conflicting, but it is also 
true that they were of such a nature that honest, impar- 
tial minds might fairly draw from them differing infer- 
- ences or conclusions. Where such a condition is pre- 
sented the question to be determined is not one of law 
for the court, but one of fact for the examination and 
determination of the trier of the facts. (Reid v. Kellogg, 
67 N. W. Rep. [S. Dak.], 687.) The question herein was 
not whether the Western Farm Mortgage Trust Company 
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was the agent in fact of the plaintiff for the collection of 
the amount due on the bond and mortgage, but did it 
have ostensible authority to collect the money? |_“Osten- 
sible authority is such as a principal intentionally, or by 
want of ordinary care, causes or allows a third person to 
believe the agent to possess.” (Quinn v. Dresbach, 16 Pac. 
Rep. [Cal.], 762; citing 1 Parsons, Contracts, sec. 44; 
Kasson v. Noltner, 43 Wis., 650.) We think a fair deduc- 
tion might be made from the evidence that, relatively to 
the rights of the plaintiff and the other parties herein 
concerned in respect to the collection of the sum due on 
the bond and mortgage, the Western Farm Mortgage 
Trust Company had ostensible authority to receive the 
money. This being true, it was a matter of fact to be set- 
tled by the judge who tried the case, and as there is 
sufficient evidence to sustain the finding on this point it 
will not be disturbed. 

We have not ignored the fact that the bond and mort- 
gage were not in the possession of the Western Farm 
Mortgage Trust Company at the time it received the 
money, nor have we forgotten the rule that “a party who 
pays money to another to be applied on a note which such 
person has not in his possession, assumes the burden of 
proof to show the authority of the person to whom pay- 
ment is made to receive the money.” (South Branch Lum- 
ber Co. v. Littlejohn, 31 Neb., 606; Bull v. Mitehell, 47 Neb., 
647; Richards v. Waller, 49 Neb., 689.) That the bond and 
mortgage were not in the hands of the mortgage and 
trust company when it collected the amount due on them, 
was not conclusive of the question of agency, but was a 
matter of evidence to be weighed and considered in con- 
nection with all the facts and circumstances in evidence. 
(Quinn v. Dresbach, supra.) It follows that the decree of 
the district court will be, and is, 

AFFIRMED. 
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CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY 
WILLIAM M. MCGINNIS. 


FILED NOVEMBER 18,1896. No. 6576. 


1. Master and Servant: RisKs oF EMPLOYMENT. An employe assumes 
the ordinary risks of his employment. 


2. An employe assumes the risks arising from the un- 


safe condition of premises where his labor, or a portion of it, is to 
be performed, when the risks and conditions are known to him, or 
are apparent and obvious to persons of his experience and under- 
standing, if he voluntarily enters into the employment, or, after 
commencing, makes no complaint or objection in respect to the 
hazards. 


8. General Verdict: SpEcIAL FINDINGS: JUDGMENT. ‘When the special 
finding of facts is inconsistent with the general verdict the for- 
mer controls the latter, and the court may give judgment ac- 
cordingly.” (Johnston v. Milwaukee & Wyoming Investment Co., 49 
Neb., 68; Lynch v. Chicago, St. L. & P. R. Co., 36 N. E. Rep. [Ind.], 
44.) 


ERroR from the district court of Custer county. Tried 
below before HoLcomB, J. 


A. W. Agee, J. W. Deweese, J. A. Kilroy, and J. S. Kirk- 
patrick, for plaintiff in error. 


Sullivan & Gutterson, contra: 


The servant did not assume the risk of injury from ap- 
parent defects caused by the master’s negligence. (Bus- 
well, Law of Personal Injuries, secs. 192, 207; Kane v. 
Northern OC. R. Co., 128 U. S., 91; Jones v. Hast Tennessee, 
V.& G. R. Co., 128 U. S., 443; Lawless v. Connecticut R. R. 
Co., 136 Mass., 1; Meloy v. Chicago & N. W. R. Co., 77 Ia., 
743; Thorpe v. Missouri P. R. Co., 89 Mo., 650; Baltimore 
£0. & 0. R. Co. v. Rowan, 104 Ind., 88; Louisville, NV. A. & 
C. R. Co. v. Wright, 115 Ind., 378; Filbert v. Delaware & 
Hudson Canal Co., 56 N. Y. Super. Ct., 170; Patterson v. 
Pittsburgh & C. R. Co., 76 Pa. St., 389; Porter v. Hannibal 
é€ St. J. R. Co., 60 Mo., 160; St. Louis, F. S. & W. BR. Co. v. 
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Irwin, 37 Kan., 701; Rolseth v. Smith, 38 Minn., 14; Bonner 
v. La None, 80 Tex., 117; Sweet v. Michigan C. R. Co., 87 
‘Mich., 559; Kelleher v. Milwaukee & N. R. Co., 80 Wis., 584; 
Boss v. Northern P. R. Co., 2 N. Dak., 128; Nudau v. White 
River Lumber Co., 76 Wis., 120.) 


HARRISON, J. 


This action was instituted in the district court of Cus- 
ter county by the plaintiff against the defendant com- 
pany, to recover the amount of damages alleged to have 
resulted from injuries to plaintiff by the negligence of 
the company. There was a trial of the issues presented, 
to the court and a jury, and a verdict and judgment in 
favor of plaintiff. The company brings the case to this 
court by error proceedings. The plaintiff, on December 
16, 1891, the date of the occurrence upon which this ac- 
tion is founded, was, and had been during some thirteen 
and one-half or fourteen months immediately prior 
thereto, continuously in the employ of the defendant rail- 
way company as a brakeman on freight trains running 
between Ravenna, as the eastern end of the run, and 
Seneca, as the western end. The trip between the two 
stations was made by trains on which the plaintiff was in 
the performance of his duties, during some days from 
Ravenna to Seneca and return, more frequently only the 
one way, either east or west in a day, and again less fre- 
quently with longer time intervening between the trips. 
Broken Bow is a station situated on the line of railway 
included in the trips made by trains on which plaintiff 
was employed. In the railroad yards at Broken Bow 
there was what is called a “spur,’—a track which was 
connected at its easterly end with the main track, or with 
a switch or sidetrack. The spur extended in a westerly 
direction to and beyond some coal sheds and lumber 
yards. Ata short distance from the easterly end of the 
spur, and to the north of it, there stood a shed or “oil- 
house,” placed there by. parties, patrons of the road. This 
oil-house was distant from the nearest rail of the spur 
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about four feet and five inches, some witnesses stated; 
others gave the distance as three feet and eleven inches. 
The trains on which plaintiff worked passed through 
Broken Bow during the day,—the one from the west usu- 
ally about noon,—and when the train reached Broken 
Bow, if there were cars to be shifted or switching to be 
done, the eastern-bound train and the men in charge must 
doit. On the particular day in question the freight train 
from the west arrived in Broken Bow about 1 o’clock P. 
M., and as a part of the switching to be done, was a car 
loaded with coa!, to be taken from a sidetrack on the 
south side of the main track and placed on the spur and 
beyond the oil-house. This car was pulled up on the 
main line to a point east of either spur connection, and 
everything was prepared to “kick” it off on the spur, or- 
to make what is also called a “running switch” of it to the 
place where it was to be left for unloading. As a part 
of this work the car must be uncoupled or disconnected 
from the engine or car to which it was attached. This 
the conductor attempted to do just as the car left the 
main line, and did not succeed. The plaintiff, who was 
standing on the ground near the spur, took up the task 
and was successful. He pulled the coupling pin and sev- 
ered the connection of the coal-car with the train. On 
the end of the coal-car on which the plaintiff did the work 
there was a narrow platform, on a level with the floor of 
the car and extending across it, except a space of some 
twelve or fourteen inches in the center, where was situ- 
ated the draw-bar. The plaintiff, by reason of the exist- 
ence of this platform, was unable to uncouple the car 
while standing on the ground, but was obliged to get 
upon the platform and uncouple it from there. After 
doing this the plaintiff swung himself around the corner 
of the car from which he had just uncoupled the car of 
coal, to and upon a ladder on the north side and end 
thereof, with the intention of going on top the car, and 
while standing on the ladder, the train being still moving 
in a westerly direction, he was carried against the south- 
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east corner of the oil-house and was thereby knocked 
from the ladder to the ground, and fell so that he was 
caught by some part of a car of the moving train and 
finally thrown or rolled into such a position that his arm 
and hand were across the rai] and were run over by the 
wheel or wheels of the train and crushed. The negli- 
gence of the company was alleged to consist in permit- 
ting the oil-house to be placed where it stood relatively 
to the spur, and allowing it to be continued or to remain 
there. 

One of the questions presented for consideration and 
determination is whether, under the state of facts devel- 
oped by the evidence in respect to the conditions existing 
in the yard of the company where plaintiff was at work 
- when injured, and his knowledge of such conditions, the 
plaintiff, under the rules of law applicable, was entitled 
to a recovery. A list of questions was submitted to the 
jury and they returned what is known as a special ver- 
dict, as follows: 

“The jury are directed to answer in writing each of the 
following questions: 

“Wirst. Q. How long had the plaintiff been in the em- 
ploy of the defendant as a brakeman on its freight train 
prior to the accident? 

“A. About thirteen and one-half or fourteen months. 

“Second. Q. Had the plaintiff passed the oil-house in 
question, while switching trains, prior to the time of the 
accident, and if so, how frequently? 

“A, Yes.” 

The crew of which the plaintiff was a member switched 
on this spur-track about three times a week, and passed 
over a portion of this spur-track from two to six times a 
day that they switched thereon. There is no testimony 
definitely stated how frequently plaintiff passed said oil- 
house. 

“Third. Q. Was the work which plaintiff had done 
as a switchman in the yard at Broken Bow, and over the 
track in question, prior to the accident, done in daylight 
or at night? 
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“A. Daylight. 

“Fourth. Q. Did the plaintiff know, or could he have 
known by ordinary care and observation, of the existence 
and location of the oil-house prior to the accident, and if 
so, how long prior thereto? 

“A. Plaintiff did know of the existence and location of 
the oil-house prior to the accident; and could have known 
of its existence and location from the early part of his 
service as brakeman. 

“Fifth. Q. Did the plaintiff, after attempting to 
ascend the ladder, look to see if he was approaching the 
oil-house or any other structure located near the track? 

“A. He did not. 

“Sixth. Q. Ifyou find that the plaintiff did not look to 
see if he was approaching the oil-house, then state why 
he did not look. 

“A, The evidence does not definitely disclose the reason 
why he did not look, further than it appears that his at- 
tention was given to the uncoupling of the car and giving 
the signal that separation had been effected.” 

The plaintiff testified that he knew of the oil-house and 
its location, and that it was there when he commenced 
work for defendant as a brakeman. One of the witnesses 
for defendant testified that while working for the com- 
pany as brakeman on the same train with the plaintiff, 
prior to plaintiff’s injury, and on the spur or track where 
the injury occurred, witness sat down on the end of a car 
and let his feet hang over, and plaintiff called to him: 
“Look out for the shed,” referring to the oil-house. The 
plaintiff denies that he had any such conversation with 
the witness. It is clear, from an examination of all the 
facts and circumstances adduced in evidence on the point 
of the knowledge of the plaintiff of the location of the 
oil-house, that the special findings of the jury in respect 
thereto embodied a correct conclusion. This being true, 
the special findings of facts were inconsistent with the gen- 
eral verdict, and when such a condition exists the former 
controls. (Code of Civil Procedure, sec. 294; Ogg v. Shehan, 
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17 Neb., 323; Johnston v. Milwaukee &€ Wyoming Investment 
Co., 49 Neb., 68; Lynch v. Chicago, St. L. & P. BR. Co., 36 
N. E. Rep. [Ind.], 44.) It is also clear that the nearness 
of the oil-house to the spur rendered it probably dang er- 
ous to any one performing the services and doing what 
plaintiff did at the place and the time of his injury. Un- 
der the operation of familiar and natural laws, injury 
would probably result. These facts were all open, ob- 
vious, and apparent to an ordinarily observant person. 
This being true, the plaintiff had knowledge of them, or 
must be charged with knowledge, and also with knowl- 
edge of the risk necessarily or probably incident to the 
existing conditions, and with its assumption. Hence he 
was not entitled to recover for the injury, notwithstand- 
ing the fact, which is undoubtedly true, that the situation 
of the oil-house, relatively to the spur, might have been 
made such that no injury would or could have resulted 
to plaintiff at the time in question. Of the duties to the 
employe which, by virtue of the contract of employment, 
devolve upon the employer is the one that the premises 
where the labor is to be performed shall be reasonably 
safe; but equally operative and governing the rights of 
the parties, it may be said that when a party becomes the 
employe of another to perform certain labor he assumes 
all risks ordinarily incident to the business. It will be 
presumed that he made the contract with reference to 
the risks ordinarily appertaining to the particular em- 
ployment, and that he had notice of all risks which were 
open and obvious, or ought to have been to a person of 
his experience and understanding; and if he continues 
in the employment after full knowledge of defects in, or 
lack of, appliances, or risks to which he is exposed, which 
may be dangerous, and makes no complaint, but volun-. 
tarily accepts the risks, if subsequently injured by reason 
thereof there can be no recovery. (Cooley, Torts, p. 552*; 
Wood, Master & Servant, secs. 326, 335; 2 Thompson, 
Negligence, 1008, note 15; McKinney, Fellow-Servants, 
sec. 30; Moulton v. Gage, 188 Mass., 390; Sweet v. Ohio 
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Coal Co., 47 N. W. Rep. [Wis.], 182; Gibson v. Erie R. Co., 
63 N. Y., 449; Yates v. McCullough Iron Co., 16 Atl. Rep. 
[Md.], 280; Casey v. Chicago, St. P., M. dO. R. Co, 62 N. W. 
Rep. [Wis.], 624; Bailey, Master’s Liability for Injuries 
to Servant, pp. 169, 170,171; Missoun P. R. Co. v. Baxter, 
42 Neb., 793; Dehning v. Detroit Bridge & Iron Works, 46 
Neb., 556; Lynch v. Chicago, St. L. d P. R. Co., 36 N. E. Rep. 
{ind.], 44; Wilson v. Louisville & N. R. Co., 4 So. Rep. [Ala.], 
' 701; Perigo v. Chicago, R. I. & P. R. Co., 52 Ia., 276; Gaffney 
v. New York & N. EB. R. Co., 31 Am. & Eng. R. Cas. [R. TJ, 
265; Fisk v. Fitchburg R. Co., 33 N. E. Rep. [Mass.], 510; 
Kelly v. Baltimore & O. R. Co., 11 Atl. Rep. [Pa.], 659.) It 
follows from the views herein expressed that the judg- 
ment of the district court was wrong, and it must be 
reversed. 


REVERSED AND REMANDED. 


JAMES FORRESTER & COMPANY, APPELLEE, V. KEARNEY 
NATIONAL BANK ET AL., APPELLANTS. 


Firep NovEMBER 18, 1896. No. 6700. 


1, Statutes: ADopTion: ConsrrucTion. Where the legislature adopts 
the statute of another state, it likewise adopts the judicial con- 
struction which it had already received by the highest court in 
such state. 


2. Chattel Mortgages: REGISTRATION: ATTACHMENT. Where a mort- 
gagee of personal property, without any intention to defraud, has 
delayed filing his mortgage and taking possession of the property, 
but the instrument is in fact filed, or the mortgagee obtains and 
holds actual possession of the property under the mortgage before 
the rights or lien of any third party attaches, the lien of the mort- 
gage is good against a creditor of the mortgagor who subsequently 
causes the property to be seized upon attachment or execution. 


Farmers & Merchants Bank of York v. Anthony, 39 
Neb., 3438, and Spaulding v. Johnson, 48 Neb., 830, distinguished. 


APPEAL from the district court of Buffalo county, 
Heard below before HoLcoms, J. 
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Dryden & Main, Marston & Nevius, and John HE. Decker, 
for appellants. 


Calkins & Pratt and R. A. Moore, for appellee. 


NoRVAL, J. 


The record discloses that on the 4th day of June, 1890, 
one I. M. Harter, being indebted to the Kearney National . 
Bank, executed to it a chattel mortgage on his stock of 
merchandise to secure the payment of said indebtedness. 
The mortgage was filed for record on the 5th day of 
July, 1890, and Harter’s debt being unpaid, on the same 
day the bank took possession of the property under the 
mortgage. Two days later James Forrester & Co. com- 
menced an action against said Harter for the recovery of 
the sum of $1,839.88 and caused an attachment to be is- 
sued and levied upon the property mentioned in the mort- 
gage, although the same was at the time in the actual 
possession of the bank. Shortly thereafter the bank re- 
plevied the property from the sheriff, and subsequently 
disposed of the same under the mortgage. James For- 
rester & Co., after having obtained judgment in their 
action and an order for the sale of the attached property, 
instituted this action against the bank in the nature of 
a creditors’ bill to have the mortgage to the bank de- 
clared void, and for an accounting to them for the value 
of the said goods taken possession of by the bank. Nu- 
merous other judgment creditors of Harter intervened in 
the action and filed cross-petitions. None of the judg- 
ments were recovered, nor was there any attachment 
proceedings commenced, until after the bank had filed its 
mortgage and was in possession of the property. The 
bona fides of the debt secured by the mortgage is con- 
ceded. The court below rendered a decree in favor of 
Forrester & Co., and dismissed the action as to all the 
intervenors. The bank and the intervenors prosecute 
separate appeals. 

It is argued by the creditors of Harter that the mort- 
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gage in question is void under the provisions of section 
14, chapter 32, Compiled Statutes, by reason of the delay 
of the bank in filing the instrument for record and in 
taking possession of the property. The statute invoked 
is in the following language: 

“Sec. 14. Every mertgage or conveyance intended to 
operate as a mortgage of goods and chattels hereafter 
made, which shall not be accompanied by an immediate 
delivery and be followed by an actual and continued 
change of possession of the things mortgaged, shall be 
absolutely void as against the creditor of the mortgager, 
and as against subsequent purchasers and mortgagers in 
good faith, unless the mortgage, or a true copy thereof, 
shall be filed in the office of the county clerk of the county 
where the mortgager executing the same resides, or in 
case he is a non-resident of the state, then in the office of 
the clerk of the county where the property mortgaged 
may be at the time of executing such mortgage, and such 
clerk shall indorse on such instrument or copy the time 
of receiving the same, and shall keep the same in his 
office for the inspection of all persons; and such mortgage 
or instrument may be so filed, although not acknowl- 
edged, and shall be valid, as if the same were fully spread 
at large upon the records of the county.” 

By force of the foregoing statute a chattel mortgage 
in this state is fraudulent and void as to three classes of 
persons, viz., creditors of the mortgagor, subsequent pur- 
chasers and mortgagees in good faith, where the mort- 
gage or a copy thereof has not been filed in the manner 
prescribed by law, and the mortgagor has possession of 
the mortgaged chattels. Neither plaintiffs nor the inter- 
venors are either mortgagees or purchasers of the prop- 
erty in dispute, but are creditors of Harter; and the ques- 
tion presented is whether, under the section of the statute 
copied above, and the undisputed facts, the mortgage to 
the bank is void as to such creditors. The precise point 
involved has been frequently adjudicated by the courts, 
but the decisions are not harmonious. We shall adopt 

46 
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that construction of the section which gives effect to the 
intention of the legislature. 

It is disclosed that the mortgage to the bank was given 
to secure a bona fide indebtedness; hence, as between the 
parties to the instrument, a valid lien was thereby created 
which continues so long as such debt subsists, notwith- 
standing the mortgage, or a copy thereof, was not forth- 
with filed, and the bank did not immediately take posses- 
sion of the mortgaged chattels. (Sanford v. Munford, 31 
Neb., 792.) But under the statute it could be made 
a valid and subsisting lien as to other creditors of the 
mortgagor in one of two ways,—by depositing the in- 
strument, or a copy thereof, in the office of the county 
clerk of the proper county, or by the delivery of the mort- 
gaged property to the mortgagee. It could be made valid 
at any time as to creditors who had not already acquired 
any rights or interests in the mortgaged property, by the 
proper filing of the mortgage. The statute does not limit 
the time in which it must be filed. A chattel mortgage 
becomes valid as to creditors as of the date of the filing 
of the same or the taking of actual possession of the prop- 
erty by the mortgagee. 

In Jones, Chattel Mortgages, section 178, the rule is 
stated thus: “If a mortgagee take possession of the mort- 
gaged chattels before any other right or lien attaches, 
his title under the mortgage is good against everybody, if 
it was previously valid between the parties, although it 
be not acknowledged and recorded, or the record be 
ineffectual by reason of any irregularity. The subse- 
quent delivery cures all such defects. * * * Delivery 
of possession under a mortgage, before rights have been 
acquired by others, will cure any invalidity there may be 
in the instrument, whether arising from an insufficient 
description of the property, an insufficient execution of 
the instrument, the omission to record it or from its con- 
taining a provision which makes it void except as be- 
tween the parties. * * * But, on the other hand, if 
a creditor of the mortgagor levies upon the property be- 
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fore the mortgage is recorded, and before the mortgagee 
has taken possession, the attachment lien is prior to the 
mortgage.” 

Cameron v. Martin, 26 Kan., 612, was an action of re- 
plevin to recover certain chattels. Plaintiffs claimed the 
property by virtue of four chattel mortgages, which were 
never recorded, and they did not take possession of the 
property until a long time after the mortgages were exe- 
cuted. Nine days after such possession was taken the 
defendant sued out an attachment against the mortgagor 
and levied it upon the property. It was held, under a 
statute precisely like ours, that the mortgages were valid 
from the time the mortgagees acquired possessiun of the 
property, covered by the mortgages. Valentine, J., in 
delivering the opinion of the court, observed: “We now 
come to the question, Did the mortgage become valid 
when the plaintiffs took possession of the property under 
them? We think we must answer this question in the 
affirmative. (Dayton v. Savings Bank, 23 Kan., 421; Sav- 
ings Bank v. Sargent, 20 Kan., 576; Nash v. Norment, 5 Mo. 
App., 545; Hastman v. Water Power Co., 24 Minn., 437; 
Read v. Wilson, 22 Tll., 877; Frank v. Miner, 50 TL, 444; 
Chipron v, Feikert, 68 TIL, 284; McTaggart v. Kose, 14 Ind., 
230; Brown v. Platt, 8 Bosw. [N. Y.], 324; Brown v. Webb, 
20 O., 389; Chapman v. Weimer, 4 O. St., 481; Iield v. 
- Baker, 12 Blatch. [U. S.], 488.)” After quoting section 
178, Jones, Chattel Mortgages, the opinion continues: 
“This statement of the law is undoubtedly in accordance 
with the great weight of authority. * * * Of course, 
a chattel mortgage not recorded of property not delivered 
is void as against all creditors who have no notice of the 
mortgage, but they have no right to, or interest in, any 
specific property until they have obtained this right or 
interest by some legal process. They have no more right 
to the property than the mortgagee has whose mortgage 
is void. They all have an equal right to the property,— 
that is, they all have a right to procure a lien upon it or 
an interest in it, by virtue of legal process, or chattel 
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mortgage, or purchase; and the one who first acts will 
obtain the prior right in and to the property. If one of 
the crediters already has a chattel mortgage upon the 
property, he may file his mortgage or procure possession 
of the property; and if he has done this with the consent 
of the mortgagor, he has certainly obtained the prior 
right to the propexty. The mortgagor has a continuing 
right to mortgage his property to secure his debts so long 
as be acts in good faith and does not mortgage property 
already mortgagel to others. He bas a right to prefer 
one creditor over another; and he may prefer any one of 
his creditors over any of the others. And if the mortga- 
gee, whose mortgage is not recorded, and who does not 
have possession of the property, records his mortgage 
with the consent of the mortgagor, or takes possession of 
the property with the consent of the mortgagor, his mort- 
gage then has the force and effect of a mortgage exe- 
cuted on the day on which it is filed for record, or on 
which the property is delivered. It is the same then as 
though a new mortgage had been executed by the parties 
and recorded. The old mortgage is then given life and 
force and effect by the joint action of both the parties, 
and hence must be held to be valid from that time on, 
against all persons.” 

McVay v. English, 30 Kan., 368, was a controversy be- 
tween a mortgagor of chattels and an attachment cred-. 
itor. The mortgagor retained possession of the mort- 
gaged property, and the mortgage was filed without the 
consent of the mortgagor eighteen days after its execu- 
tion. Two days later defendant levied an attachment on 
the property, and plaintiff instituted replevin. The court 
sustained the mortgage and held that the right of the 
mortgagee to the possession of the mortgaged property 
was paramount to that of the attaching creditor. (See 
cases cited in the opinion of Cameron v. Marvin, supra, also 
Corbin v. Kincaid, 33 Kan., 649; Dolan v. Van Dermark, 35 
Kan., 304: Isenberg v. Fansler, 36 Kan., 402; Stuart v. 
Smith, 14 N. W. Rep. [Ia.], 310; Barton v. Sitlington, 30 
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S. W. Rep. [Mo.], 514; Trimble v. Keer, 56 Mo. App., 583; 
Blumenthal v. Lynch, 11 N. Y. Supp., 382; Applewhite v. 
Harrell Mill Co., 49 Ark., 279; Garner v. Wright, 52 Ark., 
385; Petring v. Heer Dry Goods Co., 3 8. W. Rep. [Mo.], 
405.) a4 
The statute of Ohio of 1846 declared: “That every. 
mortgage or conveyance intended to operate as mortgage 
of goods and chattels, hereafter made, which shall not be 
accompanied by immediate delivery, and be followed by 
an actual and continued change of possession of the 
things mortgaged, shall be absolutely void as against the 
creditors of the mortgagor, and as against subsequent 
_ purchasers and mortgagees in good faith, unless the mort- 
gage, or a true copy thereof, shall be forthwith deposited 
as directed in the succeeding section of this act.” (Laws 
of Ohio, ch. 339, sec. 1.) The foregoing was under con- 
sideration in Wilson v. Leslie, 20 O., 161, and the court 
said: “A fair construction of this statute will not make 
the instrument inoperative as between the parties (mort- 
gagor and mortgagee), although it be not forthwith de- 
posited with the recorder. It will not be permitted to 
stand in the way of an execution issued at the instance 
of a judgment creditor until after it shall have been de- 
posited in the proper office. And in certain cases, un- 
doubtedly, an execution may hold the chattels mortgaged, 
éven after the instrument has been placed on file in the 
office; as where the delay has been so great as to taint the 
transaction with fraud. But the mere fact that the mort- 
gagee omitted, for several days or weeks, to deposit his 
mortgage with the clerk of the township or recorder of 
the county, as the case might require, would by no means 
render his security void. It would not be void against 
that class of creditors who were equally remiss with the 
mortgagee, and took no steps to fasten upon the property 
for the payment of their debts. Until placed in the 
proper office, a mortgage of the chattels, in our state, 
would be void as against other creditors of the mortgagor 
and subsequent purchasers and mortgagees, whose rights 
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then attach. But when filed with the clerk or recorded, 
the instrument becomes valid and effective against all 
men except those whose rights have thus previously at- 
tached.” 

The rule deducible from the foregoing authorities is 
that where the mortgagee of personal property has de- 
layed filing his mortgage and taking possession of the 
property, but the instrnment is in fact filed, or the mort- 
gagee obtains and holds actual possession of the property 
under the mortgage before the right or lien of any third 
party attaches, the lien of the mortgage is good against 
a creditor of the mortgagor who subsequently seized the 
property upon attachment or execution. 

There is another line of decisions which hold that the 
unnecessary delay in filing a chattel mortgage and ob- 
taining possession of the property by the mortgagee ren- 
ders such mortgage void, not only as to creditors of the 
mortgagor who became such after the giving of the mort- 
gage, but also to those whose debts were contracted be- 
fore that time, notwithstanding they did not reduce their 
claims to judgments and seize the mortgaged chattels 
under executions or attachments until after the mortgage 
was placed upon record and possession of the property 
was obtained by the mortgagee. (See Karst v. Gane, 32 
N. E. Rep. [N. Y.], 1078, and cases there cited.) This inter- 
pretation is reached by giving the word “creditors” in the 
statute its widest significance. That such was not the 
intention of the legislature is manifest. To give the 
word “creditors” in the statute its broad, comprehensive 
meaning, would make the statute available to creditors 
of the mortgagor who become such after the filing of the 
mortgage where there had been a delay in filing, which 
result was never contemplated by the legislature. Evi- 
dently the word was used in some qualified or restricted 
sense. For an able discussion of that question reference 
is made to the opinion of Corliss, C. J., in Union Nat. Bank 
of Oshkosh v. Oium, 54 N. W. Rep. [N. Dak.], 1034. 

A third construction, adopted by many of the courts, 
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is that a chattel mortgage is void as to creditors of the 
mortgagor who become such after the execution of the 
mortgage and before its filing or the taking of possession 
of the property by the mortgagee and to such pre-existing 
creditors who have done anything on the basis of the non- 
existence of the mortgage, as extending the time of pay- 
ment. (oot v. Harl, 62 Mich., 420; Cutler v. Steele, 85 
Mich., 627; Union Nat. Bank of Oshkosh v. Oiwm, 54 N. W. 
Rep. [N. Dak.], 1034, and cases there cited; First Nat. 
Bank of Canton v. North, 51 N. W. Rep. [S. Dak.], 99; Black 
Hiils Mercantile Co. v. Gardiner, 58 N. W. Rep. [S. Dak.], 
557.) The construction last above stated is supported by 
numerous well reasoned cases and we might feel inclined 
to place the same interpretation upon our statute were we 
at liberty to do so. But we are not. The statute under 
consideration was borrowed from Ohio, and prior to its 
adoption by our legislature it had been judicially con- 
strued in such state. (Wilson v. Leslie, 20 0., 161.) The 
presumption arises that our legislature intended to adopt 
the statute with that settled construction. (Coffield v. 
State, 44 Neb., 417.) It therefore follows that the lien 
acquired by the bank under and by virtue of its mortgage, 
is superior to the rights of the plaintiffs and the inter- 
venors. 

The conclusion reached is not in conflict with Marmers 
& Merchants Bank of York v. Anthony, 39 Neb., 343, and 
Spaulding v. Johnson, 48 Neb., 830. In each of those cases 
an execution had been levied upon the mortgaged chat- 
tels before the filing of the mortgage, while in the case at 
bar the bank had not only filed its mortgage, but had ob- 
tained actual possession of the property before the rights 
of other creditors attached to the property. 

Since the above was written the writer has ascertained 
that this court, in itegerald v. Andrews, 15 Neb., 52, has 
construed section 14 of chapter 32, Compiled Statutes, 
and held as an original proposition that the neglect to 
file a bill of sale in the nature of a chattel mortgage, al- 
though making it void as to creditors of the vendor, is 
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available alone to such creditors as by lawful seizure ac- 
quire a lien on the property while in his possession. In 
that case Dennis O’Leary gave a bill of sale of certain 
household goods to John Fitzgerald on August 27, 1881, 
to secure the payment of $50. The instrument was not 
filed for record, and O’Leary continued to hold possession 
ef the property until the Tth day of October following, 
when plaintiif took possession of the goods. A few hours 
afterwards one Andrews caused them to be seized under 
an execution issued on a judgment which he obtained 
against O’ Leary, and Fitzgerald brought replevin to re- 
cover possession of the property. The district court held 
that the lien of the execution was superior to the right of 
the plaintiff under his bill of sale, which judgment, on a 
review of the case by this court, was reversed. LAKE, C. 
J., speaking for the court, says: “Lhe defendant’s judg- 
ment, however, was not of itself a lien on the property, 
nor could it become such except by the levy of an execu- 
tion issued upon it. But before the defendant’s execu- 
tion was levied, and a lien thus obtained, the plaintiff had 
perfected his own by taking possession of the property, 
and thereby obviated the necessity of giving the statu- 
tory notice to O’Leary’s creditors, by filing his bill of sale, 
of what his interest in the property was. With the prop- 
erty in the plaintiff’s possession, or in that of his agent, 
his right to it as a security, which before was in peril of 
seizure by creditors, was made secure; for actual posses- 
sion of personal property is notice to the world of the pos- 
sessor’s right toit. The controversy between the parties 
respecting this property is, therefore, really one of pri- 
ority of lien, in which the evidence shows beyond all 
doubt that the plaintiff has the advantage of a few hours. 
The filing of a chattel mortgage is required only where 
possession of the property is retained by the mortgagor; 
and, to enable a creditor to take advantage of the neglect 
to file, he must, by a lawful seizure, acquire a lien on the 
property while it is in possession of the mortgagor.” (See 
Kay v, Noll, 20 Neb., 380; Sherwin v. Gaghagen, 39 Neb., 
250.) : 
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The decree is affirmed as to the intervenors and re- 
versed as to the plaintiffs. A decree will be entered in 
this court in favor of the bank. 


DECREE ACCORDINGLY. 


JospepH A. DERSE Vv. ABE STRAUS ET AL. 
FILep NoVEMBER 18, 1896. No. 6825. 


A bill of exceptions will not be considered unless authenticated by the 
certificate of the clerk of the trial court. 


, Error from the district court of Saline county. ‘Tried 
below before HASTINGS, J. 


John H. Ames and EH. F. Pettis, for plaintiff in error. 
Coffin & Stone, contra. 


NORVAL, J. 


This was an action instituted in the district court of 
Saline county, aided by attachment, to recover $277 for 
goods sold and delivered. ‘The defendant filed a motion 
to dissolve the attachment, which was overruled, and 
judgment was rendered in favor of the plaintiff. This is 
a proceeding to review the decision of the court below in 
sustaining the attachment. 

The petition in error alleges three grounds for a re- 
versal, only one of which is argued in the brief, viz.: The 
order of the court is not sustained by sufficient evidence. 
This assignment cannot be considered by us, since the 
bill of exceptions is not authenticated by the clerk of the 
district court. The order is 

AFFIRMED. 
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JESSE G. HODGES, APPELLANT, V. BOARD OF SUPERVISORS 
oF SEWARD COUNTY ET AL., APPELLEES. 


FILED NOVEMBER 18,1896. No. 6776. 


1, Eminent Domain: MunicipaL CorroraTions. In this state, private 
property cannot be taken or damaged for public use without com- 
pensation therefor, and this rule applies to municipalities and 
counties exercising the right of eminent domain. 


2. : Higuways: InguncTion. An action will lie at the suit of a 
land owner to enjoin the opening of a public road across his 
premises, where the damages resulting from the appropriation 
have not been ascertained, and no provision has been made for the 
payment thereof. 

3. : Parties. A county board is not a proper 


party defendant in an action to enjoin the opening of a highway. 


APPEAL from the district court of Seward county. 
Heard below before BAtTEs, J. 


J. D. Pope and F, I. Foss, for appellant. 
J.d. Thomas and Rt. P. Anderson, contra. 


NoRVAL, J. 


Jesse G. Hodges instituted this action in the court be- 
low against the board of supervisors of Seward county 
and William Morford, the overseer of road district No. 30 
of said county, to enjoin the defendants from opening a 
highway over and across plaintiff’s lands. A temporary 
injunction was allowed by the county judge. A motion 
to dissolve the same was made and overruled, and a gen- 
eral demurrer to the petition on behalf of the county 
board was likewise overruled. Subsequently, answers 
were filed by the defendants, to which the plaintiff filed 
replies. Upon the trial the court found the issues in 
favor of the defendants, and a decree was entered dis- 
missing the action. Plaintiff appeals. 

Several grounds are relied upon for a reversal,—among 
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others, that the proceedings for the location of the road 
are defective and void; that the highway was established 
through plaintiff’s orchard and fish pond, without his 
consent; that the damages sustained by the land owner 
caused by the opening of the highway in question have 
never been appraised nor paid, and that the county board 
is not a proper party defendant. The last two objections 
alone will be considered, as the others, in view of the 
record, are without merit. 

The record shows that after the filing of the report of 
the commissioner appointed to view the proposed road 
and to examine into its expediency, the county clerk 
caused a notice to be published for five weeks in a news- 
paper published and of general circulation in Seward 
county, to the effect that said commissioner had reported 
in favor of the establishment of the road over the lands 
described, and that all objections thereto or claims for 
damates must be filed in the office of the county clerk on 
or before noon of the 24th day of September, 1892. No 
actual notice appears to have been served upon the plaint- 
iff or the occupant of his land. No claim for damages 
was filed by plaintiff until a day or two subsequent to the 
time specified in the above notice, yet, after such claim 
was so filed, the county board made an order locating 
the road without appraising the damages sustained by 
plaintiff or making any provision for the payment of the 
same. He has received no compensation or remuneration 
whatever for the appropriation of his property. The 
question presented is whether, in view of the facts above 
set out, the road in question can be opened. Section 21, 
article 1, of the constitution declares that “the property 
of no person shall be taken or damaged for public use 
without just compensation therefor.” It requires that 
where private property is taken or damaged for public 
use, just compensation must be ascertained and paid be- 
fore the appropriation. That this rule applies to counties 
and municipalities exercising the right of eminent domain 
has been frequently asserted by this court, and is too 
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well settled to require discussion. (Schaller v. City of 
Omaha, 23 Neb., 325; Harmon v. City of Omaha, 17 Neb., 
548; Hammond v. City of Harvard, 31 Neb., 635; Wagner v. 
Gage County, 3 Neb., 237; Zimmerman v. Kearney County, 
33 Neb., 620; Pawnee County v. Storm, 34 Neb., 735; Welton 
v. Dickson, 88 Neb., 767; Livingston v. Commissioners of 
Johnson County, 42 Neb., 277.) 

But it is argued that plaintiff is not entitled to dain- 
ages, since he filed no claim therefor with the county clerk 
until after the date specified in the published notice men- 
tioned above. The precise question was determined ad- 
versely to this contention, after this case was decided in 
the court below, in Livingston v. Commissioners of Johnson 
County, supra. RYAN, C., in delivering the opinion in that 
case, says: “It is argued by the appellee that the failure 
of the appellant to file his claim for damag’s within the 
time fixed by the notice for that purpose barred him of 
any right to insist upon compensation for the taking of 
his property as a condition precedent to opening the road 
in question. Probably our statute on this subject is open 
to this construction, and yet it seems to us that to sustain 
the contention of the appellee would be to ignore entirely 
the provisions of section 21, article 1, of our constitution, 
which is in the following language: ‘The property of no 
person shall be taken or daniaged for public use without 
just compensation therefor.’ It has uniformly been held, 
when railroad corporations have attempted to exercise 
the right of eminent domain, that the provision of the 
section of the constitution just quoted requires that they 
must institute proceedings, ascertain the probable dam- 
ages, and make payment of them, as a condition prece- 
dent to entering upon the property to be appropriated. 
The inference that the same rule should be applied to 
counties is justified by the opinion in the case of Zimmer- 
man v. Kearney County, 833 Neb., 620.” After quoting from 
the opinion and syllabus of that case, the opinion con- 
tinues: “To give section 21 of article 1 of the constitution 
full effect, it is necessary that a corporation which pro- 
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poses to appropriate private property to public use shall 
take such steps as may be necessary to determine the 
amount of damages resulting from such appropriation, 
and provide payment therefor. This duty should be in 
no way dependent upon whether or not a claim for dam- 
ages has been filed by the person whose property is to be 
taken. Ifthe amount of damages assessed for the taking 
of the property is deemed by the property owner inade- 
quate, he may make a showing of that inadequacy before 
the county commissioners, who are authorized by section 
26, chapter 78, Compiled Statutes, to increase the amount 
allowed by the appraisers, and thereafter may exercise 
his right of appeal; but in the first instance he is not re- 
quired to take affirmative action as a condition upon 
which depends his right to compensation for taking his 
property for public use.” 

It is argued that the foregoing conflicts with the rule 
stated in Pawnee County v. Storm, 37 Neb., 735. We do 
not think so. In that case it was merely decided that 
where the land owner has no actual notice of the proceed- 
ings to locate a highway, the only notice being by publi- 
cation in a newspaper, he may recover compensation for 
the taking of his land within a reasonable time after he 
receives actual notice of the appropriation. In that case 
the road had been opened, while here it was not. It was 
the duty of the county board of Seward county to have 
ascertained the damages sustained by plaintiff by reason 
of the location and opening of the highway over his 
land, and to have made provision for the payment of the 
same, even though plaintiff did not file a claim for com- 
pensation as required by statute. The damages not hav- 
ing been ascertained, the plaintiff’s land cannot be appro- 
priated, and the defendant road overseer had no right to 
open the road. ‘To hold otherwise would be to sanction 
the taking of private property for public use without 
compensation, in violation of the constitution. That in- 
junction is the appropriate remedy, see Zimmerman v. 
Kearney County, 33 Neb., 620; Welton v. Dickson, 38 Neb., 
767. 
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It is insisted that the motion to dissolve the temporary 
injunction should have been sustained. This ruling can- 
not be reviewed, inasmuch as the error, if any, in overrul- 
ing the motion was cured by the vacation of the injuac- 
tional order upon the rendering of the final decree. 

The action cannot be maintained as against the county 
board. It was not a proper party to the controversy, as 
it threatened to commit no act. After the county board 
had located and established the highway in question, it 
had no further act or duty to perform in the premises, 
other than making provision for the payment of damages. 
The authority to open and work this road did not devolve 
upon it, but upon the road overseer of the proper district. 
(Compiled Statutes, ch. 78, sec. 31; Everett v. Board of 
Supervisors, 61 N. W. Rep. [Ia.], 1062.) Similar actions 
have been successfully prosecuted in this state against 
county boards, as the reported decisions of this court will 
disclose, but in none of the cases was the question here 
raised passed upon, but it was assumed that the county 
board was a proper party defendant in an action to deter- 
mine the validity of the establishment of a highway. The 
decree is affirmed as to the defendant, the board of super- 
visors, and reversed as to the defendant Morford, with 
directions to the district court to enter a decree enjoining 
him from opening the road until plaintifi’s damages have 
been ascertained and provision made for the payment 


thereof. 
JUDGMENT ACCORDINGLY. 


Barritrr &. Kixg & CoMPANY ET AL. V. M. T. MURPHY 
ET AL. 


FILED NOVEMBER 18, 1896. No. 6823. 
4. Review: INCOMPETENT EvIDENCE. The admission of incompetent 


testimony is not sufficient ground for reversal in a case tried to 
the court without a jury. 
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2. Builders’ Bonds: Lianwity or SuretTies. The bond of a building 
contractor to pay for all labor performed and materials furnished 
under a contract with a county renders the sureties liable to a 
subcontractor for materials furnished. 


: A surety on a contractor’s bond is not relieved from 
liability for the payment of claims for material-men because the 
contractor was paid at an earlier date than fixed by the contract. 


4, Review: ConFLICTING EVIDENCE. A judgment rendered upon con- 
flicting evidence will not be disturbed by the supreme court. 


ERROR from the district court of Gage county. Tried 
below before Busu, J. 


Hugh J. Dobbs, for plaintiffs in error. 


Byron G. Burbank, L. M. Pemberton, and F. M. Davis, 
contra. 


NORVAL, J. 


M. T. Murphy, on the 29th day of March, 1890, entered 
into a written contract with Gage county for the con- 
struction of a court house, according to the plans and 
specifications furnished by Gum & Curtis, architects. By 
the terms of the contract Murphy was to furnish all the 
materials and perform all the labor for the erection of the 
building. For the faithful performance of the contract 
he gave a bond to the county in the sum of $20,000, signed 
by himself as principal; and the names of Gottlieb Storz, 
Henry P. Drexel, and Albert Foll were attached thereto 
as sureties. The bond, among other things, contained a 
stipulation that Murphy should pay for all labor and ma- 
terials furnished in the construction of the court house. 
The contractor, Murphy, having failed to pay Barritt S. 
King & Co., and Bishop C. Beed for certain materials pur- 
chased from them and used in the erection of said build- 
ing, they brought an action against the principal and 
sureties upon said bond. The defendants Murphy, Storz, 
and Foll did not answer. Drexel for answer denied all 
the allegations contained in the petition and alleged he 
did not sign, execute, or deliver said bond, and that his 
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name attached thereto was a forgery. Ellis, who was 
also one of the sureties upon the bond, set up in his an- 
swer an alteration or change in said contract between 
Murphy and the county, whereby he claims to be re- 
leased as surety on the bond. Plaintiffs replied by a gen- 
eral denial. Upon the issues joined, a trial was had to 
the court, which resulted in a judgment in favor of the 
plaintiffs for the amount claimed in the petition against 
the non-answering defendants, and the cause of action 
was dismissed as to Drexel and Ellis. For the purpose 
of reversing the judgment of dismissal plaintiffs prose- 
cute error to this court. 

By the terms of the contract payments were to be made 
by the county to the contractor upon monthly estimates 
furnished by the architects, less fifteen per cent of the 
amount of such estimates, which was to be retained and 
not to become due and payable until the expiration of 
sixty days from the completion and acceptance of the 
building by the county and the architects, and then to be 
due and payable only in the event that there should be no 
lien and incumbrances upon the property for labor per- 
formed or materials furnished by or through the con- 
tractor. The defendant Ellis upon the trial introduced 
in evidence, over the objection of the plaintiffs, the record 
of the county board of Gage county for the purpose of 
showing the waiver by the county of the right to retain 
the reserve fifteen per cent of the contract price. At the 
close of the testimony plaintiff asked that said testimony 
be stricken out, which motion was overruled by the court. 
These rulings are complained of here. Even though the 
testimony mentioned above was improperly received, its 
admission was not reversible error, since the cause was 
tried to the court without a jury. (Viergutz v. Aultman, 
46 Neb., 141; Pollock v. Whipple, 45 Neb., 844, and cases 
there cited.) It follows that the refusal to eliminate the 
objectionable testimony from the record was, likewise, 
not reversible error. It is the settled law of this state 
that the sureties on a contractor’s bond, like the one under 
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consideration, are liable to a subcontractor for materials 
furnished to the principal. (Sample v. Hale, 34 Neb., 220; 
Habig v. Lane, 38 Neb., 743; Lyman v. City of Lincoln, 38 
Neb., 794; Doll v. Crume, 41 Neb., 655; Korsmeyer Plumb- 
ing & Heating Co. v. McClay, 43 Neb., 649; Kaufmann v. 
Cooper, 46 Neb., 644; Hickman v. Lane, 47 Neb., 177; Fitz- 
gerald v. MeClay, 47 Neb., 816.) 

It remains to be determined whether the affirmative 
defenses interposed by Ellis and Drexel were sufficient to 
defeat the action as to either of them. The defense of 
Ellis, as already adverted to, consisted in the county waiv- 
ing the provision in the contract relative to the retention 
of the fifteen per cent until sixty days after the comple- 
tion of the work, and paying the same over before the 
expiration of that time. The precise point has been ad- 
judicated by this court, and determined adversely to the 
validity of such defense. (Doll v. Crume, 41 Neb., 655; 
Kaufmann v. Cooper, 46 Neb., 644.) The first case was an 
action upon a contractor’s bond given to the city of South 
Omaha, conditioned similarly to the one in the case at bar. 
The city extended the time for the completion of the im- 
provement and paid the contractor ninety per cent of the 
estimated cost of the work at the time, when under the’ 
contract he was entitled to but forty-five per cent. It 
was held that the sureties were not released. This case 
was followed in Aaufmann v. Cooper, supra. The princi- 
ple underlying these decisions is sound and will be ad- 
hered to. It follows that the court erred in releasing 
Ellis, and the judgment in his favor must be reversed. 

The defense of Drexel that his name was forged to the 
bond in question finds support in the evidence. He testi- 
fied positively that he did not sign the bond, that it was 
never presented to him for execution, and that as soon as 
he ascertained that his name was attached to the instru- 
ment, he caused the county board of Gage county to be 
notified that it was a forgery. Drexel’s genuine signa- 
tures, written in the presence of the trial court, were 
placed in evidence. Besides Edward C. Smith, S. B. 

47 


674 NEBRASKA REPORTS. [VOL. 49 


Kansas City Terra-Cotta Lumber Co. v. Murphy. 


Henry, and B. G. Burbank each testified on the trial that 
he was familiar with the handwriting of the defendant, 
Drexel, had frequently seen him write his name and that 
the signature of “Henry Drexel” upon the bond was not 
the genuine signature of the defendant. Opposed to the 
foregoing is the testimony of M. T. Murphy and Albert 
Foll, which was not of a convincing character. The clear 
preponderance of the evidence is to the effect that the de- 
fendant Drexel did not sign the bond. The judgment as 
to him is affirmed, and the judgment in favor of Ellis is 
reversed and the cause remanded. 


JUDGMENT ACCORDINGLY. 


Kansas City Terra-Corra LUMBER COMPANY V. M. T. 
MURPHY ET AL. 


Firep NOVEMBER 18,1896. No. 6822. 


Principal and Surety: ForcEry. Where the name of one of two sure- . 
ties in a bond has been forged, the other co-surety is not released, 
though he signed in the belief that the forged signature was genu- 
ine, if the forgery was unknown to the obligee when the instru- 
ment was delivered and accepted. 


Error from the district court of Gage county. Tried 
below before Busu, J. 


Hugh J. Dobbs, for plaintiff in error. 


Byron G. Burbank, L. M. Pemberton, and F. M. Davis, 
contra. 


NoRVAL, J. 


This was an action on the same bond declared on in 
King v. Murphy, 49 Neb., 670. Plaintiff had judgment in 
the lower court for the amount of its claim against all 
the defendants except Ellis and Drexel, as to whom the 
action was dismissed. The issues and facts in the two 
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cases are alike, with the exception that in this case Ellis, 
in his answer, sets up that he signed the bond upon the 
condition that his co-defendant Drexel should also sign 
the same before delivery; that at the time he executed 
said bond he was informed by Murphy, the principal 
thereon, that Drexel’s name appended thereto was genu-. 
ine; that, relying thereon, he was induced to sign the 
same; and that since the commencement of this action 
he has discovered, and alleges the fact to be, that the 
defendant Drexel never signed said bond, nor authorized 
any one else to do so for him. The fact that Ellis was 
induced to sign the bond under the belief that the signa- 
ture of Drexel attached to the instrument as a co-surety 
was genuine, when in fact it was forged, is insufficient to 
constitute a defense, especially as it is not alleged that. 
the obligee was aware of the forgery at the time the bond 
was accepted. (Lombard v. Mayberry, 24 Neb., 674, and 
authorities there cited.) The court erred in releasing 
Ellis, and the judgment in favor of Drexel is affirmed 
and that in favor of Ellis is reversed and the cause re- 
manded. . 
JUDGMENT ACCORDINGLY. 


THORN & HUNKINS LimE & CEMENT COMPANY V. M. T. 
MuRPHY ET AL. 


FILED NovEMBER 18,1896, No. 6824, 


Builders’ Bonds: Lianmity oF SuRETIES. The case of King v. Murphy, 
49 Neb., 670, followed. 


- BRRoR from the district court of Gage county. Tried 
below before BusnH, J. 


Hugh J. Dobbs, for plaintiff in error. 


_ Byron G. Burbank, L. M. Pemberton, and F. M. Davis, 
contra. 
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NORVAL, J. 


This is a companion case to King v. Murphy, 49 Neb., 
670. The facts are alike and the questions involved are 
the same, and the same judgment will be entered herein 


as in that case, 
JUDGMENT ACCORDINGLY. 


MILron ROGERS pr AL. V. CENTRAL LOAN & Trust Com- 
PANY ET AL, APPELLANTS, AND WILLIAM R. HOMAN 
ET AL., APPELLEES. 


FILED NoveMBER 18, 1896. No. 6954. 


1. Mechanics’ Liens: MortTGaGeEs: PRIORITIES. Where a party agreed, 
in consideration of real property being placed in the hands of his 
agent, that the rents and profits therefrom arising were to be 
collected and paid out as stipulated to certain holders of liens on 
such property, among whom was the aforesaid party to said agree- 
ment, such agreement will be enforced according to its terms, 
though thereby the otherwise existing rights of said party are 
modified or impaired. 


The mere fact that a loan company, as a con- 
dition upon which it would make a loan for the erection of build- 
ings on real property offered as security, required that the con- 
templated improvements should be conformably to plans submitted 
with the application for such loan, did not, for the amount paid by 
it out of the loan on a mortgage paramount to the liens of all par- 
ties concerned, subject the company to a direct liability to the 
holders of mechanics’ liens created by reason of such improve- 
ments. 


3. Review. On appeal to this court, relief can only be obtained by such 
parties as are appellants. 


APPEAL from the district court of Douglas county. 
Heard below before FERGUSON, J. 


Wharton & Baird, for appellants. 


Kennedy & Learned, Warren Switzler, Isaac Adams, W. H. 
De France, J. Q. Burgner, Parke Godwin, B. F. Thomas, 
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Will H. Thompson, Elmer E. Thomas, George W. Shields, 
Curtis & Shields, Lysle I. Abbott, George E. Turkington, Jr, 
Tiffany & Vinsonhaler, George E. Pritchett, H. L. Day, and 
Montgomery, Charlion & Hall, for appellees. 


RYAN, C. 


There was in the district court of Douglas county a 
decree in this case, whereby numerous holders of me- 
chanics’ liens were adjudged first in priority as against 
the Central Loan & Trust Company and Clarence A. 
Starr with respect to certain real property in Omaha. 
In argument it was suggested that one of these pre- 
ferred lien-holders was not entitled to relief, because 
there had been no compliance with the statute for the 
establishment of a lien by the original claimant before 
he assigned to the Nebraska Coal & Lime Company, the 
present claimant. This argument is urged by one who 
has not appealed, and, therefore, must be disregarded. 

Americus Overton, one of the above preferred lienors, 
was allowed only $319. The amount for which his claim 
was filed was a balance of $895.77. We have not been 
able to find any testimony or proofs that would justify 
the allowance of but $319, and in this search we have not 
been assisted by any suggestions of counsel for either 
of the other parties. The real property was owned by 
W.R.Homan. The contract for the erection of six build- 
ings was made by Mr. Homan with the firm of R. Stevens 
& Son. One of the members of this firm, W. J. Stevens, 
testified that several bids were made on the lumber and 
that Mr. Overton’s was the lowest; that a fair price for 
the bill of lumber furnished by Mr. Overton was $1,100 
or $1,200, and that the firm of R. Stevens & Co. received 
the said lumber at the buildings on the lots whereon they 
were erected. There had been paid $213.73, which 
amount, deducted from $1,100, left $886.27, for which, ac- 
cording to this testimony, Mr. Overton was entitled to a 
lien, instead of $319. We are aware that Mr. Nelson, a 
carpenter, estimated the amount of lumber which would 
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be required for the erection of the six buildings like those 
erected by R. Stevens & Son, and that his estimate was 
55,622 feet; but there was no attempt to show the value 
of the lumber upon which he figured; and this essential 
being omitted, we cannot say that the testimony of Mr. 
Nelson was at variance with that of Mr. Stevens. This is 
not a matter wherein the evidence is merely conflicting, 
but it is one wherein the proof is sufficient and is practi- 
cally uncontradicted. ‘There should be established a 
lien in favor of Mr. Overton for the sum of $886.27, with 
interest as provided by law. With this correction the 
mechanics’ liens, in view of the fact that the right to 
neither of them is questioned by any appellant, must be 
for the several amounts fixed by the district court. The 
remaining questions arise between the lienors on the one 
side and the Central Loan & Trust Company and Clar- 
ence A. Starr on the other, and these we shall now con- 
sider. 

Clarence A. Starr was the agent of the Central Loan 
& Trust Company in making a loan of $16,000 to Mr. 
Homan, secured by three mortgages on the naked Jand 
upon which, afterward, the six houses in queStion in this 
case were erected. As Mr. Starr acted for the loan com- 
pany, his status and that of the company are the same 
with reference to the propositions hereinafter discussed. 
There exists no reason, therefore, for separately naming 
each of these parties in every instance, and only where 
necessary shall we refer to Mr. Starr by name. In the 
_answer and cross-petition of the Central Loan & Trust 
Company there were descriptions of the mortgages on 
the property above described and of the three notes, of 
which each of two was for $5,000 and the third was for 
$5,600. In addition to the above three there was a note 
for $400, making the aggregate amount of $16,000 se- 
cured by the mortgages of William R. Homan and Aga- 
tha Homan, his wife, to the loan and trust company. 
Following the averments of the making of the above 
notes, and the execution and recording of the mortgages 
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securing the same, there was this language: “This de- 
fendant further represents that at the time said Homan 
applied for the loan, and at the time of the execution of 
the said notes and mortgages, the said premises were 
subject to a mortgage for the principal sum of $8,200, 
bearing date February 6, 1891, and recorded in book 161, 
at page 129, of mortgages in the register of deeds’ office 
of Douglas county, Nebraska, executed by the said Will- 
iam R. and Agatha H. Homan to one Eugene C. Bates; 
that for.the purpose of protecting and securing this de- 
fendant in case the said Homan should fail to complete 
said buildings in accordance with the said agreement, 
and it should become necessary for this defendant to 
advance any additional sums of money for the completion 
thereof, this defendant paid the said Bates the amount of 
principal and interest due on said mortgage, and caused 
the same to be assigned to the defendant Clarence A. 
Starr and held by said Starr in trust for the protection 
of this defendant as aforesaid in case said Homan should 
make default or fail in the completion of the said build- 
ings in accordance with the said agreement.” In the an- 
swer and cross-petition of Clarence A. Starr he alleged 
that the Bates mortgage was paid by the loan and trust 
company out of the proceeds of the amount borrowed 
of it by Mr. Homan. This qualification of the language 
of the answer and cross-petition of the loan and trust 
company was received and acted upon as an established 
fact throughout, so that It may be assumed, for the pur- 
poses of this case, that with a part of the proceeds of the 
loan of $16,000 the Bates mortgage was paid off by the 
loan and trust company. 

Immediately following the language above quoted 
from the answer and cross-petition of the loan and trust 
company there were these averments by the said com- 
_pany: “This defendant further represents that in consid- 
eration of this defendant’s advancing to the said Homan 
a part of the proceeds of the said loan prior to the com- 
pletion of the said buildings, the said William R. and 
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Agatha H. Homan executed and delivered to this defend- 
ant their contract bearing date of July 28, 1891, whereby 
said William R. and Agatha H. Homan agreed, among 
other things, to leave in the hands of this defendant at 
all times a sum of money sufficient to complete said build- 
ings, and that no liens should be allowed to be filed 
against said premises, and that the mortgages aforesaid 
should be additional security in any amount that this 
defendant might be required to pay in addition to the 
proceeds of said loan in case of the failure of said Homan 
to comply with said agreement.” Following the above 
quotations there were in the answer and cross-petition 
of the loan and trust company averments that Homan 
failed to complete the buildings in accordance with his 
agreement, and that the contractors, material furnishers, 
and mechanics, about August 1, 1891, refused to proceed 
with the erection of the buildings on account of the fail- 
ure of the said Homan to furnish the means wherewith 
they might be paid; that thereupon, in consideration of . 
previous advances made and those which afterward 
would be required, William R. Homan and his wife con- 
veyed the premises whereon were the unfinished build- 
ings to Clarence A. Starr, and, contemporaneously with 
making said conveyance, the said William R. Homan 
assigned to said Starr all rents, issues, and profits of 
said premises, it being understood and agreed that Starr 
should enter into possession and complete the buildings 
in accordance with the agreement between Homan and 
the Centra] Loan & Trust Company. It was further 
averred by said company that on or about August 1, 1891, 
Starr entered into possession of the premises and pur- 
chased the necessary materials and employed the neces- 
sary mechanics, who completed the erection of the build- 
ings upon which work had been suspended at the cost 
of $9,752.06; that at the time Starr took charge of said 
buildings there was unexpended of the $16,000 borrowed 
the sum of $3,979.50; and that after deducting the last 
named sum of $3,979.50 from the $9,752.06 expended by 
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Starr in completing the buildings there was still due the 
company for. which Starr was acting a balance of 
$5,772.56. This company, in its answer and cross-petition, 
alleged that it had received from Starr of the rents of 
the completed buildings the sum of $3,006.03, which, de- 
ducted from the above sum of $5,772.56, left still due 
the company the sum of $2,766.53, for the security of 
which sum the company alleged that it held the Bates 
mortgage. It was further alleged by this company that 
it had assigned the two notes of $5,000 each and the note 
for $5,600 to individuals named who were not made par- 
ties to this action, and that under its contract of assign- 
ment the said company had guarantied the payment of 
principal and interest on said three notes. It was 
averred by the company in this connection that it had 
‘been compelled to pay various sums of interest on its 
said guaranty, and, to preserve the mortgage security, 
had been compelled to pay various described sums of 
taxes, and that it held one note of $400 and another of 
$960, secured by mortgages on the aforesaid real prop- 
erty, each of which sums was due it, and, under the terms 
of the mortgages, they were subject to foreclosure. 
There was a prayer in this answer and cross-petition for 
an accounting of the amount of principal, interest moneys 
advanced and interest thereon, and expenses due the 
aforesaid company; that in default of payment the 
mortgaged premises might be sold, and the proceeds of 
such sale be applied in payment of the amount found due 
said company; and “that the defendant Clarence A. 
Starr be ordered and decreed by the court to retain pos- 
session of said premises and collect the rents and profits 
thereof, and apply the same upon indebtedness which 
may be found due this defendant, during the pendency 
of this suit and until the sale of said premises and con- 
firmation thereof,” etc. From this condition of the an- 
swer and cross-petition of the Central Loan & Trust 
Company it is evident that if Mr. Starr has remained in 
possession of the premises referred to, he has done so as 


682 NEBRASKA REPORTS. [Vou. 49 


Rogers vy. Central Loan & Trust Co. 


trustee under the terms of the written agreement be- 
tween Mr. Homan and himself, acting for the Central 
Loan & Trust Company, and that, therefore, in any event, 
this cause must be remanded for the accounting thereby 
necessitated, and for which the company has prayed. 
This agreement is on many accounts an important factor 
in this investigation, and to it we shall now turn our at- 
tention. Having recited the facts leading up to and re- 
quiring the execution of it, it closed with the following 
provisions: “Now, therefore, this agreement is to evi- 
dence the fact that the said deed and assignment of even 
date herewith are not intended as absolute conveyances, 
but for the purposes of security only, to-wit, first, to se- 
cure the completion of the uncompleted buildings being 
erected on a portion of said premises, and the payment of 
all claims and liens for material and labor entering 
into the construction of said buildings which might be 
enforced against said premises; the sum of money now 
remaining in the hands of the Central Loan & Trust Com- 
pany on said mortgage loan to be first applied in the com- 
pletion of said buildings and the payment of said claims; 
second, to secure the payment of all taxes or assessments 
due or to become due against said premises, except assess- 
ments not delinquent prior to the fulfillment of the pur- 
poses of the said conveyance; to make all necessary re- 
pairs on the buildings on said premises, and to pay all 
interest which may mature upon the mortgages held by 
said Central Loan & Trust Company, as well as the princi- 
pal of said mortgages, should the same become due and 
fayable prior to the fulfillment of the purposes of said 
conveyance and this agreement; also, to pay all necessary 
insurance premiums for the purposes of keeping the im- 
provements on said premises and property insured; third, 
to protect the Central Loan & Trust Company against all 
liens and incumbrances which are or might be prior in 
point of time or right to the mortgages of said company.” 
It may be true that the Central Loan & Trust Company 
originally held the first claim against the real property 
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mortgaged, under the rule laid down in Henry & Coats- 
worth Co. v. Fisherdick, 37 Neb., 207; but that question 
we are not now considering. By virtue of the provisions 
above quoted the money in the hands of the Central Loan 
& Trust Company at the date of this agreement, and such 
rents as should afterward be collected, were to be applied 
in payment of all claims and liens for material and labor 
entering into the construction of said buildings which 
might be enforced against said buildings, and it is there- 
fore proper to decree that the liens thus provided for 
shall take precedence of the right of the Central Loan & 
Trust Company to withhold the balance of the loan still 
remaining in its possession, and that the laborers and 
material-men are entitled to exhaust the fund derived 
from rents before the said company shall be permitted 
out of them to reimburse itself in respect to interest, 
taxes, or assessments paid by it. This subordination of 
its own right to those of others was by virtue of the 
terms of the agreement referred to, and, of course, is cir- 
cunscribed thereby. 

There is another branch of this case, which for the most 
part is thus described by one of the findings of the 
district court: “The court further finds that William R. 
Homan, one of the defendants herein, applied to one 
C. A. Starr, a co-defendant and general manager of the 
defendant, the Central Loan & Trust Company, for a loan 
on the premises described in the first finding hereof, for 
the purpose of erecting buildings on said property, and 
that said William R. Homan submitted to said C. A. 
Starr and the Central Loan & Trust Company plans for 
said buildings, and that said loan was made for the pur- 
pose of enabling said defendant Homan to erect buildings 
in accordance with the plans submitted to the Central 
Loan & Trust Company on said premises, and that said 
loan to Homan was a building loan, and that one of the 
conditions of said loan required Homan to erect buildings 
in accordance with the plans submitted to the Central 
Loan & Trust Company, the said plans being for the 
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buildings which were erected upon said premises, and 
the fact that said loan was a building loan was known 
to defendants Archer Eke and R. Stevens & Son and their 
co-defendant subcontractors, and that said Eke and Ste- 
vens & Son entered into their contracts with said. Homan, 
relying upon said sums of money so loaned to said 
Homan by said Central Loan & Trust Company for the 
erection of said buildings, and that said Stevens & Son 
waived all rights to file a lien on said premises against 
said Homan and said Central Loan & Trust Company, 
upon the faith and credit of said sums of money so 
loaned to said Homan being applied in the payment 
for labor and material going into said buildings, and 
that the said Archer Eke waived his right to a lien 
against the defendant, the Central Loan & Trust Com- 
pany, upon the faith and in consideration of said money 
so loaned being applied and paid upon the labor and 
material used in the construction and erection of the 
buildings on the said premises in controversy. And the 
court finds that the said loan and trust company knew 
that the defendants Eke and Stevens & Son and their 
co-defendants, the subcontractors, depended upon said 
sums of money so loaned to said William R. Homan 
being used for the payment of the labor and material used 
in the erection of and cynstruction of said buildings, 
and that they, the said Eke and R. Stevens & Son, re- 
leased their respective rights to mechanics’ liens as above 
in consideration thereof. The court further finds that at 
the time of the negotiation of the said loan from said 
Central Loan & Trust Company by William R. Homan 
there were no buildings upon said premises in dispute, 
and that said loan was procured by said Homan for the 
sole purpose of erecting the buildings that were there- 
after erected thereon, and in the construction of which 
the said mechanics’ lienors and the said Archer Eke and 
Stevens & Son, and each of them, furnished said labor 
and material, and the Central Loan & Trust Company 
was cognizant that this was the sole purpose for which 
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said loan was made, and that said Central Loan & Trust 
Company diverted from the said purpose and failed to 
apply in payment of the said labor and material so used 
in construction and erection of the buildings on said 
premises the sum of $8,415, and that the same was ap- 
plied for other purposes. The court further finds that 
the mechanics’ lienors herein, and each and all of them, 
and the said defendants Archer Eke and R. Stevens & 
Son, were entitled to have said sum of $8,415 applied to 
the payment of labor and material furnished for said 
buildings, and that said Central Loan & Trust Company 
is liable to the mechanics’ lienors herein, and each and 
all of them, and to the defendants Eke and H. L. Day, 
assignee of R. Stevens & Son, for said sum of $8,415 so di- 
verted.” In conformity with the above finding, IT. L. Day 
was properly denied relief, because of the waiver of the 
right of lien above noted. There was a judgment ren- 
dered in favor of each of the holders of a valid mechanic’s 
or material-man’s lien, for the amount of his claim, 
against C. A. Starr and the Central Loan & Trust Conh- 
pany, in so far as he was entitled thereto, upon the appor- 
tionment of the above $8,415. This latter aggregate sum 
was what was paid on the Bates mortgage of $8,200, 
which originally was paramount to the claims of all par- 
ties to this action. The appellees strenuously urge that 
this judgment was justified by the rule announced in 
Bohn Mfg. Co. v. Kountze, 30 Neb., 719. There are some 
facts stated in the above finding which possibly might 
properly be stated in a petition for equitable relief in a 
proper case, but in this there were no such facts pleaded 
by either of the appellees, Their pleadings were framed 
only with a view to the foreclosure of a mechanic’s lien. 
It admits of very grave doubt whether, under such a 
condition of the pleadings, in any event there could prop- 
erly have been granted the relief which was administered 
by the rendition of a personal judgment against C. A. 
Starr and the Central Loan & Trust Company, respect- 
ively. In Bohn Mfg. Co. v. Kountze, supra, this court went 
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no further than to hold that a vendor of real property, 
who, in the contract of sale, required the vendee to con- 
struct buildings of a certain description on the property 
sold, and himself retained control of the funds necessary 
for the erection contemplated and required that his as- 
sent should accompany orders for payments, so far con- 
stituted himself a promoter of the proposed improve- 
ments that his lien should be declared inferior to the 
claims of mechanics and material-men who contributed 
to the erection proposed. The case at bar was decided 
before attention had been called to the distinguishing 
features above noted, as they have been in Pickens v. 
Plattsmouth Investment Co., 37 Neb., 272, Holmes v. Hutchins, 
38 Neb., 601, Sheehy v. Fulton, 38 Neb., 691, Hoagland ‘v. 
Loue, 39 Neb., 412, Patrick Land Co. +. Leavenworth, 42 
Neb., 715, and Cummings v. Hmslie, 49 Neb., 485. In view 
of these repeated expressions of the views of this court, 
it is unnecessary to enter into details for the purpose of 
showing that the case of Bohn Mfg. Co. v. Kountze does not 
sustain the proposition that Starr and the loan and trust 
company were liable to each of the lienors, as was held 
in this case, and the several personal judgments against 
C. A. Starr and the Central Loan & Trust Company are 
therefore reversed. 

It is proper, and perhaps necessary, to say that while 
we have considered the rights of various parties with 
reference to the application of the balance retained by 
the Central Loan & Trust Company, and the disposition 
to be made of the rents which have been or may be col- 
lected by Starr, it has not been deemed necessary to dis- 
cuss the rights of the Central Loan & Trust Company 
to a foreclosure against the real property improved for 
the amount of its payment of taxes and interest as it ac- 
crued. By the arrangement whereby Starr was put in 
possession this company did not qualify its right to a 
lien on the said real property, and as the order in which 
priorities should be decreed in a case of this kind was 
clearly stated in Henry & Coatsworth Co. v. Fisherdick, 
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supra, there exists no necessity that by a restatement the 
same ground should be covered. ‘To the extent hereinbe- 
fore indicated, the judgment of the district court is re- 
versed, and this cause is remanded for further proceed- 
ings in accordance with the views already expressed. 


REVERSED AND REMANDED. 


ALMA JACKSON ET AL., APPELLANTS, V. SOUTH OMAHA 
LIVE STOCK EXCHANGE ET AL., APPELLEES. 


FILED NoVEMBER 18,1896. No. 6922. 


1. Associations: MEMBERS: FINEs: INJUNCTION: REVIEW. In an action 
to enjoin the collection of a fine assessed against members of a 
voluntary association for the viglation of its rules, disputed ques- 
tions of fact cannot, as by a reviewing court, be examined, there 
being no proper proof of the nature of such evidence. 


: By-Laws: PUNISHMENT. The articles of incorporation of a 
voluntary association provided that its affairs should be managed 
by its board of directors and by its by-laws, and such board was 
clothed with power to inquire into and punish infractions of its by- 
laws. Held, That the regulations were as binding on the members 
of the association in the form of by-laws as though embodied in 
and constituting part of its articles of incorporation. 


2. 


8. H 2 : FINDINGS: QUALIFICATION OF DIRECTOR: RE- 
view. The mere fact that a director had a specia! interest in the 
infliction of punishment upon a member of a voluntary association 
for the violation of its regulations did not, in the absence of objec- 
tion on the ground of disqualification of such director to act asa 
trier of the accused, so far invalidate the findings and order of the 
poard of directors, acting within the scope of its powers, that such 
findings and order, in a collateral proceeding in the district court, 
ought to be treated as of no force or validity. 


APPEAL from the district court of Douglas county. 
Heard below before WALTON, J. 


The opinion contains a statement of the case. 
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John T. Cathers, for appellants: 


The exchange has no authority to fine, suspend, or ex- 
pel a member. Its charter confers no such authority. 
The charter of a corporation is the measure of its powers, 
and the enumeration of those powers implies the exclu- 
sion of all others. Such powers cannot, therefore, be ex- 
tended by by-laws. A by-law is void where it is contrary 
to the common law, to a legislative enactment, or to the 
state or federal constitution. (State v. Atchison & N. R.Co., 
24 Neb., 144; People v. Chicago Gas Trust Co., 130 IL., 268; 
Hood v. New York & N. H. R. Co., 22 Conn., 502; Franklin 
Co. v. Lewiston Savings Bank, 68 Me., 43; Commonwealth v. 
St. Patrick Benevolent Society, 2 Bin. [Pa.], 441; Hvans ». 
Philadelphia Club, 50 Pa. St., 107; Fuller v. Trustees of Aca- 
demic School in Plainfield, 6 Conn., 532; Gray v. Medical So- 
ciety of Erie County, 24 Barb. [N. Y.], 570; Butchers Bene- 
ficial Association, 85 Pa. St. 151; Butchers Beneficial 
Association No. 1, 38 Pa. St., 298; Commonwealth v. Wor- 
cester, 3 Pick. [Mass.], 462; In re Long Island R. Co., 19 
Wend. [N. Y.], 37; People v. T'hroop, 12 Wend. [N. Y.], 184; 
Hibernia Fire Eingine Co. v. Harrison, 93 Pa. St., 264; 
Thomas v. West Jersey R. Co., 101 U. S., 71; Pennsylvania 
R. Co. v. St. Lows, A.& T. H.R. Co., 118 U. §., 290; Taylor 
v. Porter, 4 Hill [N. Y.], 140; City of St. Louis v. Weber, 44 
Mo., 547; City of Ottawa v. Carey, 108 U. S., 110; Farmers 
é& Traders Bank v. Harrison, 57 Mo., 503; Matthews v. 
Skinker, 62 Mo., 329; Browing v. Board of Commissioners 
of Owen County, 44 Ind., 11; Bank of Chillicothe v. Swayne, 
8 0., 258; Miller v. Ewer, 27 Me., 509; Kennebec & P. R. Co. 
v. Kendall, 31 Me., 471; Westcott v. Minnesota Mining Co., 
23 Mich., 145; Sayre v. Louisville Union Benevolent Ass’n, 1 
Duval [Ky.], 148; Dunham v. Trustees of Village of Roch- 
ester, 5 Cow. [N. Y.], 462; Brewster v. Hartley, 37 Cal., 15; 
Andrews v. Union Mutual Fire Ins. Co., 37 Me., 256; Mur- 
dock v. Trustees of Phillips Academy, 12 Pick. [Mass.], 244; 
Mobile & O. R. Co. v. Franks, 41 Miss., 494; Commonwealth 
u. Erie & N. E.R. Co., 27 Pa. St., 339; Wolf v. Goddard, 9 
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Watts [Pa.], 550; McIntyre v. Ingraham, 35 Miss., 26; Dili- 
gent Fire Co. v. Commonwealth, T5 Pa. St., 291; Fertilizing 
Co. v. Village of Hyde Park, 97 U. S., 660; Downing v. 
Mount Washington Road Co., 40 N. H., 280; People v. Fire 
Department of the City of Detroit, 31 Mich:, 458; State v. 
Chamber of Commerce of the City of Milicaukee, 20 Wis., 63; 
Williams v. Lowe, 4 Neb., 382; Phillips v. Allen, 41 Pa. St, 
481; Barter v. Commonwealth, 3 Pen. & W. [Pa.], 253; Ben- 
son v. Mayor of the City of New York, 10 Barb. [N. Y.], 224; 
State v. Doherty, 60 Me. 509; Wally v. Kennedy, 10 Tenn., 
554; Atchison & N. R. Co. v. Baty, 6 Neb., 37; Moore v. 
Bank of Commerce, 52 Mo., 377.) 


Charles Offutt and Charles S. Lobingier, contra: 


The South Omaha Live Stock Exchange is a voluntary 
association not subject to the rules of the ordinary trad- 
ing corporation. (People v. Chicago Board of Trade, 80 Tl., 
134; Anacosta Tribe v. Murbach, 18 Md., 91, 71 Am. Dec., 
625; Black & White Smiths’ Society v. Vandyke, 2 Whart. 
[Pa.], 309, 80 Am. Dec., 268; White v, Brownell, 2 Daly 
LN. Y.], 329.) 

The power to make and enforce rule 9 is inherent in 
such an association, and need not be conferred by its char- 
ter (Rex v. Richardson, 1 Burr. [Eng.], 539; Lord Bruce’s 
Cuse, 2 Strange [Eng.], 819; Rex v. Liverpool, 2 Burr. 
[Eng., 1759], 728; Otto ». Journeyman Tailor’s Protective & 
Benevolent Union, T5 Cal., 308; Leech v. Harris, 2 Brewst. 
[Pa.}], 571; White v. Brownell, 2 Daly [N. Y.], 329); but in 
this case such power is conferred both by the general in- 
corporation law (Compiled Statutes, ch. 16, sec. 124), and 
by the articles of the incorporation. (Pitcher v. Board of 
Tradc, 138 N. E. Rep. [T11.], 188; Commonieealth v. Union 
League, 19 Ath Rep. [Pa.], 1030.) 

The rules were violated in this case by the acts of ap- 
pellants’ agent, and such rules are enforceable. (Martin 
v. State, 30 Neb., 507; State.v. Denoon, 5 S. E. Rep. [W. 
Va.], 315; 1 Wharton, Criminal Law, sec. 247; People v. 
Blake, 52 Mich., 566; People v. Roby, 18 N. W. Rep. [Mich.], 

48 
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365; Riley v. State, 43 Miss., 397; Commonwealth v. Kelley, 
140 Mass., 441; Dudley v. Sauthine, 49 Ta., 650; Faircloth 
v. State, 73 Ga., 426; Commonwealth v. Emmons, 98 Mass., 6; 
Halsted v. State, 41 N. J. Law, 552; State v. Hartfiel, 2-4 
Wis., 60; Jamison v. Burton, 43 Ia., 282; Stern v. State, 53 
Ga., 229; Houston v. Gran, 38 Neb., 687; Brown v. Foot, 
35 Cent. L. J. [Eng.], 181.) 

Courts will only inquire in cases like this whether the 
proceedings were regular, and they were so in this case. 
(Pitcher v. Board of Trade, 13 N. E. Rep. [Il1.], 188; Appeal 
of Sperry, 9 Atl. Rep. [Pa.], 478; Commoniecalth v. Pike Be- 
nevolent Society, 8 W. & S. [Pa.], 249; Commonwealth v. 
Union League, 19 Atl. Rep. [Pa.], 1035; Commonwealth v. 
German Society, 15 Pa. St., 251; Black & White Smiths’ So- 
cicty v. Vandyke, 2 Whart. [Pa.], 308; Vaughn v. Herndon, 
17 S. W. Rep. [Tenn.], 793; Lewis v. Wilson, 121 N. Y., 
284, 24 N. E. Rep., 474; Bigelow v. Benedict, T0 N. Y., 
204; White v. Brownell, 2 Daly [N. Y.], 329; Lambert v. Ad- 
dison, 46 Law T. [Iing.] n. s., 20; Dawkins v. Antrobus, 17 
Ch. Div. [Eng.], 615; Gregg v. Massachusetts Medical So- 
ciety, 15 Am. Rep. [Mass.], 24; Austin v. Searing, 69 Am. 
Dec., 677; Hiss v. Bartlett, 68 Am. Dec. [Mass.], 776.) 

Even had appellants not been served with a copy of 
the charges, their appearance would have constituted a 
waiver of that omission. (Sperry’s Appeal, 8 Cent. Rep. 
[Pa.], 219, 9 Atl. Rep., 478; Burton v. St. George’s Society, 
28 Mich., 261; Commonwealth v. Pennsylvania Beneficial 
Society, 28. & R. [Pa.], 140; Loubat v. Leroy, 65 How. Pr. 
[N. Y.], 188, 15 Abb., New Cases [N. Y.], 1.) 


Mahoney, AMlinahan & Smyth, also for appellees. 


Ryan, C, 


Plaintiffs, who constitute the firm of Jackson, Higgins 
& Co., brought this action in the district court of Douglas 
county against the South Omaha Live Stock Exchange, 
a corporation, which, with its officers, were made defend- 
ants, to enjoin the collection of a fine of $250 assessed 
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against said Jackson, Higgins & Co. for the violation of 
certain rules of said corporation, of which corporation 
the individuals composing the firm of Jackson, Higgins 
& Co. were members. There was a decree denying the 
injunction prayed, and plaintiffs in this action have ap- 
pealed. 

The grounds on which relief was sought in the district 
court were irregularities in the action of the board of 
directors of the South Omaha Live Stock Exchange in 
the progress of the hearing pursuant to which the plaint- 
iffs were fined, as well as improper proceedings before 
the trial, and an entire lack of authority in said board to 
fine and in default of payment thereof to suspend plaint- 
iffs’ rights as members of suid corporation. In the peti- 
tion was first alleged the existence of the corporation 
above referred to. Defendants were then described as 
officers of said corporation, and plaintiffs’ relation to it 
was then stated. It was averred that on May 19, 1892, 
plaintiffs received a notice signed by A. L. Lott (who was 
secretary of the association), by which plaintiffs were 
required to appear at the rooms of the above described 
exchange on May 23, 1892, to show cause why they should 
not be dealt with for a violation of rule 9 of said corpo- 
ration. Accompanying this notice there was given the 
plaintiffs a written statement in this langnage: 

“SourH OMAHA, NEB., May 19, 1892. 

“Jackson, Higgins & Co. South Omaha, Neb.—GENTLE- 
MEN: You are hereby charged with violating rule 9 of 
this exchange, in this, that on or about the 12th day of 
April, 1892, you did, through one J. J. Raymaker, your 
authorized agent, pay one George I°. Burke, of Bradshaw, 
Nebraska, the sum of $3.20 (three and twenty-hundredths 
dollars) as consideration and for the purpose of inducing 
said Burke to bill a car of cattle to the firm of Jackson, 
Higgins & Co. J. A. HAKE, 

“Pres. and Chairman of Board of Directors.” 


It was alleged in the petition that on May 28, 1892, the 
board of directors of the exchange met, and after repeated 
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adjournments ordered that the appellants herein pay a 
fine of $250 and be suspended until such fine should be 
paid. There was in the petition a statement of the facts, 
which, as plaintiffs claim, the evidence introduced on 
these hearings established. Even if the district court, by 
an injunction proceeding, could act as a court reviewing 
the findings of fact of the board of directors complained 
of, it could only do so upon evidence embodied in a bill 
of exceptions, duly settled. The evidence before the 
board, as described in the district court by the several 
witnesses, was contradictory in its nature, and this would 
constitute another and sufficient ground for the court’s 
refusal to set aside or disregard such findings. Thus 
considered, this case presents but few important features, 
and these shall now be considered in detail. 

It was alleged in the petition that no notice of the pro- | 
posed hearing had been served before the hearing, as 
required by the rules of the exchange. As has been 
already shown, there was a notice, accompanied by a 
written statement signed by the president and chairman 
of the exchange, by which, in general terms, the firm of 
Jackson, Higgins & Co. was notified of the time and place 
of the proposed hearing, as well as of the general nature 
‘of the charges preferred. At the time so designated 
there was filed by Jackson, Higgins & Co. a paper which 
put in issue all the matters as to which evidence was 
afterwards introduced. It is true there was on the hear- 
ing an objection to the sufficiency of the notice, because 
it failed to disclose who had instigated the proceedings 
which had assumed form in the complaint to which Jack- 
son, Higgins & Co. were required to answer. It was 
shown on the hearing before the board of directors that 
the complaint was signed by the members of a standing 
committee charged with the duty of investigating the 
rumors of infractions of the rules of the exchange, and 
with formulating complaints when such rumors seemed 
justified by the existing facts. Appellants insist, how- 
ever, that W. E. Wood, a member of the committee, 
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should not have served, because of his personal interest 
in the inatter under consideration. To render intelligible 
this claim it is necessary to state that on April 12, 1892, 
G. F. Burke was shipping a car of stock from Bradshaw, 
Nebraska, to the live stock commission firm of Wood 
Bros., of South Omaha, and that by the payment of $3.20 
by the soliciting agent of Jackson, Higgins & Co., Burke 
was induced to change the shipment so that it was made 
to Jackson, Higgins & Co. Walter E. Wood was a mem- 
ber of the firm of Wood Bros., and for that reason was 
personally interested in the infliction of punishment upon 
Jackson, Higgins & Co. In preferring charges against 
the offending firm there was, it is true, a personal] interest 
involved, and yet even in criminal prosecutions it has 
never been held that the party aggrieved was disqualified 
to make such complaint as forms the basis of a prelimi- 
nary examination as to alleged felonies or such as present 
for trial alleged misdemeanors. It is not so clear, how- 
ever, that there was no impropriety in Walter E. Wood 
sitting as one of the triers of the alleged offense. Sec- 
tion 8 of rule 4 adopted by the exchange provides: “When 
any member of the association shall violate any of the 
rules, regulations, or by-laws of the association he shall 
be censured, suspended, or expelled by the board of di- 
rectors, as they may determine from the nature and gray- 
ity of the offense committed.” Walter E. Wood was a 
member of the board of directors above indicated. The 
offense was against the rules of the association. There 
was an incidental loss sustained by Wood Bros. by reason 
of the misconduct of Jackson, Higgins & Co., and to the 
extent of avenging this injury to themselves the members 
of the firm of Wood Bros. were interested in the punish- 
ment of Jackson, Higgins & Co. There was, however, 
no objection to Mr. Wood interposed by Jackson, Higgins 
& Co. It is provided by the rules of the exchange that 
three members of the board of directors, together with 
the president and vice president, shall constitute a quo- 
rum for the transaction of business, and if objection to 
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director Wood had been made the board could have pro- 
ceeded without his participation in the hearing. It is 
possible even if seasonable objection had been made ass 
to Mv. Wood, and nevertheless he had acted, that this 
irregularity could not be inquired into in a collateral pro- 
ceeding; most certainly in the absence of objection it 
cannot. : 

The appellants insist that neither under the articles of 
incorporation of the exchange nor under the laws of this 
state was there any power to fine them, and, until pay- 
ment of such firm, suspend their relations with the asso- 
ciation. The third paragraph of the articles of incorpo- 
ration of the South Omaha Live Stock Exchange is in 
this language: “The general nature of the business to be 
transacted by this company is to create and maintain an 
organization among dealers in live stock; to provide rules 
for conducting such business with order, safety, and se- 
curity, and to enforce such rules and regulations by 
proper provisions; to generally protect and foster the 
interests of the dealers in live stock, and to promote and 
advance the same.” No question is made by appellants 
that certain rules had been adopted for the government 
of the exchange, and that among its rules was one pro- 
hibiting the payment of money for the purpose of influ- 
encing shippers to patronize one live stock commission 
firm rather than another. It is urged, however, that the 
power of enforcing such a rule by the suspension or ex- 
pulsion of an offender should not be based upon a mere 
rule, but if exercised, it should be by virtue of the articles 
of incorporation. The argument in favor of this conten- 
tion is that while the association is purely voluntary, yet 
the right of membership has a pecuniary value, and that 
if this harsh provision was made public by the recorded 
articles of incorporation disclosing this regulation it 
would deter persons from becoming members of the asso- 
ciation. If this consideration was urged by one who had 
been deceived, to his injury, by the non-appearance of 
tltis provision in the articles of incorporation, it might 
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possibly be entitled to some weight in a proper proceed- 
ing. But there is no claim that appellants, in a trial 
under this regulation as a part of the articles of incorpo- 
ration, would have been exonerated. If we are to act 
on the result reached by the board of directors, Jackson, 
Higgins & Co. violated this rule while voluntarily an 
integral part of the association, protected by the very 
regulations of which this was one. By the membership 
of the individual partners constituting the firm of Jack- 
son, Higgins & Co, that firm was as much contractually 
bound as though the substance of the rules bad been in- 
corporated in the recorded articles of incorporation, for 
the rights and liabilities of the members of the exchange 
are dependent upon contract. The fact that these rights 
and liabilities were not described in the articles of incor- 
poration might possibly concern the public dealing with 
the association, but no cause has been suggested, and 
none occurs to us, illustrative of a possible danger from 
holding the members bound in a proceeding of this kind 
by its rules, whether adopted as parts of its articles of in- 
corporation, or as by-laws or rules voluntarily assented 
to by all parties concerned in this litigation. This view 
of the relations of members of voluntary associations is 
not entirely without the sanction of precedent in this 
state, as will be seen by a reference to the cases of 
Pounder v. Ashe, 44 Neb., 672, and Powers v. Budy, 45 Neb., 
208. The judgment of the district court is 


AFFIRMED. 


IRVINE, C., not sitting. 
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JOSEPH H. TayLor v. JOSEPH AINSWORTH, EXECUTOR. 
FILED NOVEMBER 18, 1896. No. 6901, 


1. Equity: Jurispicrion. As a general rule, a court of equity will not 
interpose an objection to its own jurisdiction on the ground that 
the plaintiff has an adequate remedy at law, but will retain the 
cause and award the relief to which the parties would have been 
entitled in a court of law. Following Sherwin v. Gaghagen, 39 Neb., 
238. 


2. Witnesses: TRANSACTIONS WiTH DECEASED PERSON: EvIpDENCE, It 
was alleged by plaintiff, an executor of a person deceased, that the 
defendant had received from the deceased, during her lifetime, the 
sum of $1,000, which he undertook to loan for her at advantageous 
rates, and which he falsely and fraudulently pretended to her he 
had so loaned, and that he had refused to pay the same, or any part 
thereof. On trial of the issues as properly involving the perform- 
ance of a trust, certain letters of the defendant were introduced in 
evidence by. plaintiff, which defendant was required to identify as a 
witness, and as a witness he was required by plaintiff to state sim- 
ply that he had received from the deceased $1,000. Heid, That the 
transaction between the deceased and the witness was an entirety, 
and that the proofs above made authorized the defendant to testify 
as to how little, if anything, remained unpaid to the estate of the 
testatrix, 


Error from the district court of Douglas county. 
‘ Tried below before FERGUSON, J. 


C. A. Baldwin, for plaintiff in error. 
G. W. Shields and Curtis & Shields, contra. 


Ryan, C. 


The defendant in error, in his petition in the district 
court of Douglas county, alleged that he had qualified as 
executor of the estate of Mary E. Johnson, who had died 
in Monroe county, Michigan, and that the plaintiff in 
error was in possession of $1,000 of the property of the 
testatrix. As grounds for equitable relief it was alleged 
by the executor in his petition that Joseph H. Taylor had 
possessed the implicit confidence of Mary E. Johnson; 
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that by a promise to loan the above sum at a rate of inter- 
est of eight or nine per cent per annum on good security, 
as her agent, the said Taylor prevailed upon her, the said 
Mary E. Johnson, to permit the said money to remain in 
his hands for the purpose indicated. Following the above 
averments it was charged in the petition that by various 
letters of Taylor, each containing a remittance of eighty 
dollars, to the deceased, he had admitted that such remit- 
tances represented the annual interest on the above sum 
of $1,000 at eight per cent for one year; that no part of 
_ said one thousand dollars ($1,000) had ever been paid to 
the deceased; that no part of said money had been loaned 
by Taylor, but that he had fraudulently concealed from 
said Mary E. Johnson this fact; wherefore the said Taylor 
had held said money as her agent in trust for her and 
that he still holds the same in trust for said estate. These 
averments were supplemented with a prayer for disclos- 
ure by Taylor as to what had been done with said money; 
that an account might be taken of the amount still in his 
hands as agent and trustee of the deceased; that the ex- 
ecutor might have judgment for the said sum of $1,000 
and any further sum which the defendant might thereon 
have realized, and for general equitable relief. It is very. 
doubtful whether there is stated in the petition any suffi- 
‘cient grounds to justify an appeal for relief to a court of 
equity. In the answer, however, there were averments 
showing that Mrs. Johnson, who had no home, was taken 
into the family of Taylor at her request in the spring of 
1871, and provided for until the summer of 1872, when she 
went to California, where she remained one year, and then 
came back and made her home in Taylor’s family for the 
period of one year; that in the fall of 1874, Mrs. Johnson 
went to Monroe, Michigan, and returned to Omaha and 
remained in Taylor’s family for about two months, after 
the lapse of which time she again went to California with 
means furnished by Taylor, and returned to the family 
of Mr. Taylor in April, 1882, and there remained until the 
fall of 1883, when she left the family of Mr. Taylor by 


698 NEBRASKA REPORTS. [VoL. 49 


Taylor v. Ainsworth. 


whom she has never since been seen. In respect to the 
arrangement under which the money was held by Mr. 
Taylor, he, in his answer, made the following averments: 
“That at the time defendant so took the money in 1872, 
he gave her his note therefor, due from him one year from 
date, as evidence that he had the money. She kept that 
note until 1885, upon which defendant had paid interest 
and a part of the principal, and in the year last named 
she gave up to defendant the note fully canceled, since 
which time there has existed between them no written 
evidence of any liability on the part of the defendant to 
said Mrs. Johnson. Defendant says that the fact is that 
from the long residence of Mrs. Johnson in the family of 
the defendant and her apparent frail and helpless condi- 
tion she had come to be regarded by defendant and his 
family as one thereof and dependent upon them to a 
great extent for her maintenance, and defendant had 
treated her as such; that she was anxious to retain as 
long as she lived the idea that she had $1,000 intact so 
that she, in her helplessness, might have some apparent 
source of maintenance and an income by way of interest 
thereon while she lived, and it was again and again talked 
_over between her and this defendant and his family, and 
it was promised and agreed between them, that while she 
lived the defendant was to pay her an amount each year 
equal to the interest on a thousand dollars at the usual 
rate of interest. And it was further agreed by them then 
and there that if by reason of sickness or other cause she 
needed more money than would accrue by way of such 
interest, defendant promised, at her request, to provide it 
for her. It was further agreed between said Mary E. 
Johnson and this defendant, and in consideration of the 
promise of this defendant she agreed and promised de- 
fendant that after her decease, that if any portion of the 
thousand dollars remained, this defendant should have 
what did so remain for the years of care, board, mainte- 
nance, and home he had so as aforesaid provided and 
furnished for her.” Defendant alleged that he, at all 
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times, when she wanted money and asked him for it, gave 
it to her; that he could not now state what the payments 
amounted to, but that they exceeded the sum of two thou- 
sand dollars ($2,000); that the amounts of these payments 
are not material because of the aforesaid agreement that 
whatever remained at the death of Mrs. Johnson should 
be the property of the defendant. From the above quo- 
tation and statements of a portion of the answer, it is 
quite apparent that there was between the deceased and 
the defendant a relation of trust, and it is by the answer 
made much more apparent than by the petition alone, 
why there was a propriety in the adjustment by a court 
of equity of the disputed matters between the litigants. 
We shall therefore treat the case as it was treated by the 
district court, as being of equitable cognizance. (Sherwin 
v. Gayhagen, 39 Neb., 238.) There was a reply which put 
in issue all the averments of new matter contained in the 
answer. Upon a trial of the issues presented there was 
a judgment in favor of the executor for the sum of $1,000, 
with interest. ‘To reverse this judgment, proceedings in 
error have been prosecuted to this court. 

By the motion for a new trial and petition there is 
presented but one question which we can consider, and 
that involves the correctness of the ruling of the district 
court with reference to certain evidence. On the trial 
there was offered no proof that Mrs. Johnson had at all 
been dissatisfied with the performance of his agreement 
by Taylor so long as she lived. The first requirement, 
that Mr. Taylor should pay the entire sum, was made by 
Mrs. Jolnson’s executor, and was founded upon certain 
letters written by Mr. Taylor to the testatrix. Inthe 
petition such parts of these letters as were deemed ma- 
terial were copied, and therefore we assume that we shall 
justly state the proofs upon which reliance is placed by 
copying this portion of said pleadings, which was as fol- 
lows: 

“That on the 10th day of November, 1885, defendant 
wrote to the deceased as follows: 
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“IT might have loaned your money out at eight per 
cent, with good security. I might have got nine per cent 
by waiting, but thought I had better let it out at the first 
chance I got to loan the even $1,000, for I might not have 
a second chance for some time. It is in two notes of $500 
each, due in one and two years, but if you want the last 
five hundred before it is due it can be sold at about the 
face any time. It draws interest since about the ist of 
November. I will keep the notes here and see about col- 
lecting and sending you the interest as it becomes due. 

“Yours truly, J. H. Taybor.’ 

“That on November 8, 1886, the defendant paid to de- 
ceased the sum of $80, and in writing said to her: 

“Enclosed is a draft of eighty dollars, the interest on 
one thousand dollars for one year at eight per cent—will 
keep the five hundred dollars just placed at interest at 
the best rate that I can get.’ 

“December 8, 1888, defendant paid to the deceased the 
sum of eighty dollars, being interest for one year on said 
one thousand dollars. On December 24, 1889, defendant 
paid to the deceased the sum of eighty dollars, enclosing 
the same in a letter in which he said: 

“(Enclosed is a draft for eighty dollars interest whicl 
I have just received, and which should have been paid 
November 1, but I did not get it until now. I will try to 
get your nioney in this next spring or next summer and 
send it all to you, so that you can have it under your own 
control. J. H. TAYLOR.’ 

“On the 16th of February, 1891, the defendant paid the 
deceased the sum of eighty dolars, enclosing the same in 
a letter to her in which he said: 

“Enclosed is a draft for $80, which you ought to have 
had before, but for the last few months it has been almost 
impossible to collect anything, and entirely out of the 
question to borrow any money out of the banks.’ 

_ “On the 29th day of October, 1891, the defendant paid 
to the deceased the sum of $80, enclosing the same in a 
letter to her in which he said: 
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“ ‘Enclosed is a draft for eighty dollars, and a receipt, 
which you will please sign and return to me. As regards 
sending your money to you, I could not do so if I wished, 
nor do I think it advisable to do so.’” 

On the trial Mr. Taylor was called by the plaintiff as a 
witness and simply required to state that he had received 
from the deceased $1,000. On cross-examination he tes- 
tified, subject to objection as to incompetency as a wit- 
ness in relation to a transaction with a person now de- 
ceased, whose personal representative is an adverse party, 
that he still retained in his hands only the sum of $365. 
There was no evidence in contradiction of this as to pay- 
ment, so that we are bound to assume that the district 
court disregarded the proof of payment, and held the de- 
fendant bound by his letters and his testimony. If the 
explanatory testimony was competent, the amount of the 
recovery was certainly too great, and to this extent we 
may properly consider the ruling of the trial court. 

The assignments in the petition in error are too broad 
to admit of a specific examination of any ruling with re- 
spect to the several questions asked, for the language is 
that there “was error in refusing to permit the defendant 
to testify below and make answer to the several questions 
propounded to him while on the witness stand,” ete. 

In section 329 of the Code of Civil Procedure there is 
this language: “No person having a direct legal interest 
in the result of any civil action or proceeding, when the 
adverse party is the representative of a deceased person, 
shall be permitted to testify to any transaction or conver- 
sation had between the deceased person and the witness, | 
* * * unless such representative shall have intro- 
duced a witness who shall have testified in regard to such 
transaction or conversation, in which case the person hav- 
ing such direct legal interest may be examined in regard 
to the facts testified to by * * * such witness, but 
shall not be permitted to further testify in regard to such 
transaction or conversation.” In this case the defendant 
was required by the plaintiff to testify that the letters 
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introduced in evidence had been written by him, and that 
he had received from the deceased the sum of $1,000. 
Both the letters and the admission of the receipt of the 
money were evidences of a transaction between tle de- 
ceased and the defendant in error, Mr. Taylor. It is true 
the testimony as to how much was still owing was 
elicited on cross-examination, but no objection was made 
on that ground. The record shows that the only objec- 
tion lade was because “the witness is incompetent, he 
having a direct legal interest in the result of the contro- 
versy.” This objection was overruled, and the witness an- 
swered that he still held in his hands $365. In our view 
the transaction contemplated by the statute was the en- 
tire transaction, and among its elements were the amount 
with which Mr. Taylor was entrusted, the terms on which 
he received it, and what sum was still unaccounted for. 
The fact that he was the witness called by the executor 
did not the less make him a witness who, in the language 
of the statute, had testified in regard to such transaction. 
The construction which regards each letter as a transac- 
tion, and the receipt of the money as a transaction, each 
independently of the other, and of every other fact, is one 
which would enable the representative of a deceased 
person to use as an offensive weapon the shield which the 
law has provided against the possible perjury of one party 
when death has sealed the lips of the other party to a 
transaction. The court should have considered the testi- 
niony of Mr. Taylor as to the amount still unpaid, and 
had this been done the judgment must have been for a 
- less sum than that rendered. The judgment of the dis- 
trict court is therefore reversed, and the cause is re- 
manded for further proceedings. 


REVERSED AND REMANDED. 
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JOHN H. STEVENSON V. OLOF BRODAHL. 
FILED NOVEMBER 18, 1896. No. 6899. 


Forcible Entry and Detainer: LANDLORD AND TENANT: AGREEMENT TO 
MorTGAGE Crop. In an action for the possession of real property 
alleged to be withheld in violation of a lease between the parties 
the breach alleged was the failure to give a chattel mortgage on 
demand about the 1st of November, 1891. The first unpaid pay- 
ment of rent to become due was February 1, 1892. Held, That a 
provision that the lessee must give a chattel mortgage on the crop 
each year to secure said note, though supplemented in the lease 
with another stipulation that the non-fulfillment of any of its 
terms would, at the election of the lessor, end the lease, did not 
entitle the lessor to prosecute an action of forcible entry and de- 
tainer. 


Error from the district court of Saunders county. 
Tried below before WHEELER, J. 


David Van Htten, for plaintiff in error. 
Simpson & Sornborger, contra. 


RyYAn, C, 


The transcript in this case begins with the recitation 
that on December 18, 1891, there was filed in the office of 
the clerk of the district court of Saunders county a com- 
plaint, “among other papers from the justice court.” 
There is in the transcript no means afforded by which we 
can ascertain the nature of these “other papers from the 
justice court.” In the trial afterwards had there was of- 
fered in evidence the transcript from a justice of the peace 
of Saunders county of the record of an action between the 
litigants who are parties to this suit, but this last referred 
to transcript was of an action begun March 16, 1892, and 
ended April 9, immediately thereafter. It is therefore evi- 
dent that there is no inference possible that one of these 
actions is the continuation of the other in the higher 
court. We can go no further back than December 18, 
1891, in this investigation, and skall therefore commence 
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with this date as our initial point of inquiry. The com- 
plaint was filed by Olof Brodahl] against John H. Steven- 
son, to obtain possession of certain real property alleged . 
to be withheld by Stevenson, contrary to the terms of the 
lease made between the plaintiff and the defendant. This 
lease was for three years from its commencement, which 
was March 19, 1890. The rent stipulated yearly was 
$333.33, payable, respectively, on the 1st days of February, 
1891, 1892, and 1893, and for each payment a promissory 
note was given, There was a provision in this lease that 
Mr. Stevenson “agrees to give a chattel mortgage on the 
crops each year to secure the said note due for that year.” 
On a trial to a jury of the issues presented in the defend- 
ant’s plea of “not guilty” to the complaint it was shown 
that at the proper time the first note which became due 
was paid. The breach relied on as furnishing grounds 
for the prosecution of an action of forcible entry and de- 
tainer were, first, that no mortgage had been made on 
the crop of 1891, though demanded about October 31 
of that year, to secure the note due February 1, 1892, 
and second, the lease provided that upon “the non-fulfill- 
ment of any of the conditions herein the said party of 
the first part may, at his election, either distrain for said 
rent due or declare the lease at an end and recover pos- 
session as if the same was held by forcible detainer.” 
The remedy is summary and is intended merely to termi- 
nate a wrongful possession. Its provisions are, therefore, 
to be strictly construed. There was nothing in the proofs 
offered which tended to show that by the use of the word 
“year” the parties understood any other than the ordi- 
nary acceptation of the term. The rent due on February 
1, 1891, had been paid, when, in the latter part of October 
or perhaps in the fore part of November of 1891 a chattel 
mortgage on the growing crop was demanded, and upon 
refusal of compliance a notice to quit was given Steven- 
son. The next payment of rent was due February 1, 
1892, and we can See in the provisions of the lease no 
support for the contention that the lessee was required, 
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at his peril, to give a chattel mortgage at the particular 
time it was demanded. The district court, however, 
seems otherwise to have construed the provision as to 
inaking a mortgage, and accordingly refused to permit 
the introduction of evidence to show that on February 1, 
1892, the lessee tendered to the lessor the amount which 
fell due on that day. Moreover, on apparently the same 
theory the court peremptorily instructed the jury to find 
for the defendant. In this ruling as to the proffered pay- 
ment on February 1, 1892, and in giving the peremptory 
instructions indicated, we think the district court erred. 
Its judgment is therefore reversed, and the cause is re- 
manded for further proceedings. 


REVERSED AND REMANDED. 


GEORGE R. GREER Y. PHIL FE. WINTER. 
Fitep NOVEMBER 18,1896. No. 6908. 


Review: ConFlictmG Evipence. Where the evidence is fairly conflict- 
ing, the judgment will not be reversed merely because in this court 
the preponderance seems probably to have been in favor of the un- 
successful party in the district court. ; 


Error from the district court of Red Willow county. 
Tried below before WELTY, J. 


Rickards & Prout, for plaintiff in error, 
Covell, Churchill & Winter, contra. 


RYAN, C. 


This action in the district court of Red Willow county 
was on a breach of warranty in the sale of a horse. The 
defendant, by way of counter-claim, alleged that the 
horse was by him traded as part of the consideration 

49 
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for a tract of land in relation to which there was a war- 
ranty of quality which was untrue. The prayer of the 
plaintiff was for judgment in the sum of $200; that of 
the defendant was for judgment in the sum of $270. On 
a trial of the issues joined as to these claims there was a 
verdict and judgment in favor of the plaintiff in the sum 
of $100. The judgment debtor brings the record for re- 
view into this court upon his petition in error, This rec- 
ord is in such condition that there is open to our consid- 
eration but one question, and that is the sufficiency of the 
evidence to sustain the verdict. It may be possible, as as- 
serted by the plaintiff in error, that the jury took into 
consideration facts not proper for them to have in mind, 
but of this there is no proof. As disclosed by the bill of 
exceptions, the evidence was merely conflicting, and it 
might appear to us to preponderate in favor of the plaint- 
iff in error, but this does not justify a reversal of the 
judgment. This has been so often announced that it now 
should be received as a firmly settled rule, without the 
necessity of citing authorities to sustain it. The judg- 
ment of the district court is 


AFFIRMED. 


EDWARD C. HOCKENBERGER V. STATE OF NEBRASKA. 
FrmeD NovEMBER 18,1896. No. 8276. 


1. Information: COMPLAINT: VARIANCE: EMBEZZLEMENT. The plaintiff 
in error was arrested on a complaint charging him with having 
embezzled certain money belonging to “the schoo! district of the 
city of Grand Island, Hall county, Nebraska.” The information 
on which he was tried charged him with having embezzled certain 
money belonging to “‘the school district of the city of Grand Island, 
of the county of Hall, in the state of Nebraska.” Held, No material 
variance between the complaint and the information. 


The complaint on which plaintiff in error was 
arrested described him as “‘secretary of the school board.” The in- 
formation on which he was tried described him as “‘secretary of the 


2. 
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board of education.” Held, No substantial variance between the 
complaint and the information. 


: PRELIMINARY EXAMINATION. When it appears 
that the charge in the complaint is substantially the same as that 
set forth in the information, a plea of a want of preliminary ex- 
amination, or a variance between the complaint and the informa- 
tion, is unavailing. 


4. Embezzlement: County TREASURER: RECEIPTS: EVIDENCE: INSTRUC- 
TIONS. On the 18th of September, 1891, the plaintiff in error was 
county treasurer of Hall county, and at the same time secretary of 
the board of education of the city of Grand Island. He was in- 
dicted for having on said date, as secretary of said ‘“‘board of edu- 
cation,” embezzled $1,000 belonging to the school district of Grand 
Island. The state offered evidence which tended to show that the 
plaintiff in error, on said date, as secretary of the board of educa- 
tion, received from himself as county treasurer $3,000 of money be- 
longing to said school district. The court instructed the jury that 
the records of the county treasurer’s office, showing that the plaint- 
iff in error, as secretary of the school board, had on said date 
receipted to himself as county treasurer for $3,000 of money be- 
longing to said schoo! district, were competent evidence for them 
to consider in determining whether plaintiff in error, as county 
treasurer, had on said date paid to himself as secretary of the 
school board said sum of money; but refused to instruct the jury 
that such receipts were only prima facie evidence that plaintiff in 
error, as secretary of the board, had actually received said sum of 
money from himself as county treasurer, and that such receipts 
might be explained and the truth shown. Held, That the refusal to 
instruct as requested was error. 


5, ———__: ————-: ——__: ———_: ———.. The defense of the defendant 
in error was, and the evidence offered in his behalf tended to estab- 
lish it, that on said date, while secretary of the board of education, 
he receipted to himself as county treasurer for $3,000; that as a 
matter of fact on said date he, as secretary of the school board, 
only received from himself as county treasurer $2,000, which sum, 
on said date, he paid over to the city treasurer. The court refused 
to submit, by an instruction, this defense to the jury. Held, Error. 


Error to the district court for Hall county. Tried 
below before THOMPSON, J. 


R. R. Horth and W. H. Thompson, for plaintiff in error. 


A. S. Churchill, Attorney General, and George A. Day, 
Deputy Attorney General, for the state. 
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RAGAN, C. 


Edward C. Hockenberger, in the district court of Hall 
county, was convicted of the crime of embezzlement. 
He brings the judgment pronounced against him upon 
such conviction here for review. 

On the 7th of February, 1894, a complaint was filed 
with the county judge of Hall county charging Hocken- 
berger with embezzlement. He was arrested, pleaded 
not guilty, and waived a preliminary examination. This 
complaint charged that Hockenberger, as “secretary of 
the school board in and for the school district of the 
city of Grand Island, Hall county, Nebraska,” had em- 
bezzled certain of the moneys belonging to said school 
district. The information on which Hockenberger was 
tried charged that he, as “secretary of the board of edu- 
cation in and for the school district of the city of Grand 
Island, in the county of Hall, in the state of Nebraska,” 
had embezzled certain money belonging to said school 
district. To this information the plaintiff in error filed 
a plea in abatement, to which the state demurred. The 
demurrer was sustained and the plea dismissed. This 
action of the court is assigned as error. The plea in 
abatement alleged that the plaintiff in error had not been 
accorded a preliminary examination upon the charge 
in the information, and averred a variance between the 
complaint on which the plaintiff in error was arrested 
and the information filed against him. The alleged vari- 
ance between the charge in the complaint and that in the 
information will be made apparent when the two are 
stated thus: 

Complaint: “The school district of the city of Grand 
Island, Hall county, Nebraska.” 

Information: “The school district of the city of Grand 
Island, in the county of Hall, in the state of Nebraska.” 

We know of no better argument for disposing of this 
alleged variance than that of the attorney general, 
which is as follows: “This difference between the com- 
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plaint and the information does not constitute a vari- 
ance which the law will recognize, and is a technicality 
not to be tolerated. At one time, when the dotting of 
an ‘i’ or the crossing of a ‘t’? was considered essential, 
such a proposition might have been considered of im- 
portance, but in this enlightened age of jurisprudence 
the Jaw discards mere subterfuge and looks to the sub- 
stance of the matter in the determination of the rights 
of the parties.” 

Another argument insisted on in this connection is a 
variance between the complaint and the information, in 
this: The complaint describes Hocvkenberger as “secre- 
tary of the school board,” whereas the information de- 
scribes Hockenberger as “secretary of the board of edu- 
cation.” The law (Compiled Statutes, ch. 79, subdiv. 14) 
places all schools organized within the limits of cities 
such as Grand Island under the direction and control] 
of a board of education, and provides that such board 
shall elect one of their number secretary. The com- 
plaint and the information should charge the same of- 
fense, and charge it so specifically that the person ac- 
cused may know for what offense he is to be tried. In 
the case at bar the offense charged to Hockenberger is 
the embezzlement of the money of the school district of 
Grand Island while he was secretary of the school board, 
or board of education, of said schoo] district. There is 
no substantial difference in charging that Hockenberger 
was the secretary of the schoo] board of the city of Grand 
Island and charging that he was secretary of the board 
of education of the city of Grand Island. When it ap- 
pears that the charge in the complaint is substantially 
the same as that set forth in the information, the plea 
of a want of preliminary examination or a variance be- 
tween the complaint and the information is unavailing. 
(Cowan v. State, 22 Neb., 519.) We think there is no sub- 
stantial variance between the charge in the complaint 
and the information either as to what school district the 
money alleged to have been embezzled belonged, or in 
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Hockenberger’s official designation, and the court did 
not err in sustaining the demurrer to the plea in abate- 
ment. 

On the 18th day of September, 1891, prior and subse- 
quent thereto, Hockenberger was county treasurer of 
Hall county, and at the same time secretary of the board 
of education of the school district of the city of Grand 
Island in said county. 

Another error assigned is that the court erred in re- 
fusing to give instructions four and five asked by Hock- 
enberger. These instructions are as follows: 

“4, If you find from the evidence beyond a reasonable 
doubt that on the 18th of September, 1891, that the de- 
fendant was the duly elected and acting secretary of the 
board of education of the school district of the city of 
Grand Island, and further find that on said date he re- 
ceipted to the county treasurer of Hall county, Nebraska, 
for the sum of $3,000; but should further find that in 
truth and in fact he only received the sum of $2,000 and 
that he paid the $2,000 over to the treasurer of said city, 
who was then, by virtue of his office, che treasurer of said 
school district, then it is your duty to find the defendant 
not guilty. 

“5. The receipts of the county treasurer’s records in- 
troduced in evidence in this case are only prima facie evi- 
dence of the receipt of the money, and are not conclusive, 
and may be qualified and explained by other competent 
evidence and the truth shown.” 

The state showed, from the records of the county treas- 
urer’s office, that on the 18th of September, 1891, Hock- 
enberger credited himself in his account, as county treas- 
urer of Hall county, with having paid to himself, as sec- 
retary of the board of education of the Grand Island 
school district, on that date, $3,000, and it appeared from 
Hockenberger’s evidence that on that date he only paid 
to the city treasurer of Hall county $2,000. The theory 
of the state was that the jury were justified in inferring 
from Hockenberger’s actions that he had on said date, 
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as treasurer of Hall county, paid over to himself as sec- 
retary of the board of education $3,000 of the moneys 
-belonging to the school district; and the court, on its 
own motion, instructed the jury that if they found that 
Hockenberger on said date credited his accounts, as 
county treasurer, with $3,000 that that was evidence of a 
delivery to himself as secretary of the board of education 
on that date of that amount of money belonging to the 
school district. Hockenberger’s defense was, and his 
evidence tended to establish it, that on the 18th of Sep- 
tember, 1891, he was short in his accounts as county 
treasurer, and, to cover up that shortage, he credited 
himself, as county treasurer, in his accounts with the 
county with $3,000, when in truth and in fact as secre- 
tary of the board of education he only received from him- 
self, as county treasurer, $2,000, which sum on that date 
he paid to the city treasurer. Instruction No. 4, asked 
by Hockenberger, was intended to submit his theory of 
the case to the jury, and we think the court erred in not 
giving the instruction asked. 

We think, also, that the court erred in not giving in- 
struction 5 as asked, because the records of the county 
treasurer’s office introduced in evidence were only prima 
facie evidence that Hockenberger, as secretary of the 
board of education, had received the sum of $3,000 from 
the county treasurer. These records were not conclusive 
evidence that he had actually received $3,000, and Hock- 
enberger was entitled to have the jury so instructed. 
(Morse v. Rice, 36 Neb., 212.) As already stated, the court 
had told the jury that the county treasurer’s records were 
evidence from which they might infer that Hocken- 
berger, as secretary of the board of education, had re- 
eeived from himself, as county treasurer, the full sum 
of $3,000. This instruction standing alone left the jury 
at liberty to conclude that these records in the county 
treasurer’s office—the receipts from Hockenberger as 
secretary of the board of education to himself as county 
treasurer for $3,000—were conclusive evidence that as 
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secretary of tle board of education he had received that 
sum. The fact that Hockenberger at the time of the al- 
leged embezzlement was both county treasurer and sec- 
retary of the board of education, has a tendency to con- 
fuse. But suppose that Jones had been county treasurer 
and that on the 18th of September, 1891, he had paid to 
Hockeuberger, as secretary of the board of education, 
$2,000 and that Hockenberger had receipted for $3,000. 
Does it follow that on the trial of Hockenberger for em- 
bezzling the difference between the $2,000 and the $3,000 
that his receipt to Jones would be conclusive evidence 
that on that date he had received from Jones $3,000? 
We think not. Suppose this was a civil action by the 
school district of Grand Island against Hockenberger 
and the sureties on his official bond as secretary of the 
board of education to recover this $1,000, would the re-: 
ceipt that Hockenberger gave to Jones, as county treas- 
urer, be conclusive evidence that Hockenberger actually 
received on that date $3,000 instead of $2,000? We think 
not. To secure a conviction in this case the state was 
obliged to prove that on the 18th of September, 1891, 
Hockenberger, as secretary of the board of education, 
actually received from the county treasurer of Hall 
county $3,000. That, in fact, was the only point really 
litigated in this case. Hockenberger testified that he 
did receipt to the county treasurer for $3,000, but that as 
a matter of fact he received only $2,000, which sum he, 
on that date, had paid over to the city treasurer. That 
was his defense. He was a competent, witness in his own 
behalf. The jury, of course, were at liberty to weigh his 
testimony with caution by reason of the interest he had 
in the result of the suit, and they were so instructed, but 
he was entitled to have his theory of the case, as disclosed 
by the evidence, submitted to the jury under proper in- 
structions; and the court should have told the jury that, 
if they found that Hockenberger as secretary of the 
board of education on the 18th of September, 1891, re- 
ceived from the county treasurer only $2,000 and paid 
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that over to the city treasurer he should go acquitted. 
His conduct as county treasurer may have been criminal, 
but he was not on trial for embezzling money as county 
treasurer. The judgment of the district court is reversed 
and the cause remanded. 


REVERSED AND REMANDED. 


AMERICAN EXCHANGE NATIONAL BANK, APPELLANT, V. 
EMELINE H. FOCKLER ET AL., IMPLEADED WITH 
COLUMBIA NATIONAL BANK, APPELLEE. 


FILED NOVEMBER 18, 1896. No. 6861. 


1. Mortgages: FAILURE TO REGISTER: ACTION BY PURCHASER TO QUIET 
TITLE: PLEADING. Appellant brought suit to foreclose a real estate 
mortgage. The appellee answered by cross-petition, that it was 
the owner of the real estate by virtue of a conveyance from the 
mortgagor, duly recorded before the recording of the mortgage of 
the appellant. Appellee further alleged that it took its conveyance 
without any notice of appellant’s mortgage, and prayed that it 
might be decreed the owner of the real estate, free from the lien of 
the mortgage of appellant. Held, (1) That to enable the court to 
pronounce the decree prayed for it was incumbent upon the appel- 
Jee to plead and prove that it was a purchaser of the real estate, 
not a gratuitous donee thereof; that it purchased the real estate 
without notice, either actual or constructive, of the mortgage of the 
appellant; that for the property it parted with or paid a valuable 
consideration; what that consideration was, and that it paid or 
parted with such consideration before receiving notice of the mort- 
gage of the appellant; (2) that as the cross-petition of the appellee 
did not aver that it.was a purchaser of the real estate, nor the con-- 
sideration parted with or paid therefor, nor that it paid or parted 
with any consideration for the property, it did not state a cause of 
action. 


APPEAL from the district court of Lancaster county. 
Heard below before Srrope, J. 


Sacyer, Snell & Frost, for appellant. 


Atkinson & Doty, contra. 
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RAGAN, C. 


The American Exchange National Bank (hereinafter 
called the “Exchange Bank”) brought this suit in the 
district court of Lancaster county to foreclose a mortgage 
upon certain real estate. Emeline H. Fockler and her 
husband, the mortgagors, and the Columbia National 
Bank (hereinafter called the “Columbia Bank”) were 
made defendants to the action. The mortgage of the 
Exchange Bank was dated October 21, 1891, but not filed 
for record in the office of the register of deeds until the 
Ist day of July, 1892. The Columbia Bank interposed, 
in its answer to the petition of the Exchange Bank, first, 
a general denial; and as a second defense averred that it 
was then the owner and in possession of the mortgaged 
real estate by virtue of a deed of conveyance therefor 
executed and delivered to it by Fockler and wife; and 
that the deed had been filed for record in the office of 
the register of deeds prior to the filing of the Exchange 
Bank’s mortgage, and that it had become the owner of 
said lots and taken possession thereof without any knowl- 
edge of the existence of the Exchange Bank’s mortgage. 
The district court entered a decree quieting and confirm- 
ing the title of the real estate in the Columbia Bank and 
dismissing the petition of the Exchange Bank, and it has 
appealed. . 

When the case came on for trial counsel for the Ex- 
change Bank objected to the introduction of any evidence 
on behalf of the Columbia Bank, for the reason that its 
answer did not state facts sufficient to constitute a de- 
fense to the action. This objection was overruled and it 
is now argued that the decree must be reversed, because 
the answer of the Columbia Bank does not state facts 
sufficient to constitute a defense to the action of the 
Exchange Bank, or facts sufficient to entitle it to the 
decree prayed for and awarded. Aside from a general 
denial, the answer of the Columbia Bank was an at- 
tempted cross-bill or cross-petition asking affirmative re- 
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lief, and, so far as the same is material here, was in the 
following language: “This defendant, further answering, 
says: That it is the owner and in possession of said lots, 
* * * and that it became said owner of said lots by 
virtue of a deed executed and delivered to it by the said 
* * * Fockler, * * * and which deed was re- 
corded in the office of the register of deeds of said county 
on the 29th day of June, 1892. And this defendant says 
that it became the owner of said lots and took possession 
thereof without any knowledge that the said plaintiff 
had any interest in or claim of any kind to said lots,” ete. 
The prayer of this cross-petition was that the mortgage 
of the Exchange Bank might be decreed not a lien upon 
said veal estate and canceled, and that the Columbia 
Bank might be decreed the owner of such real estate, 
free from the lien of the Exchange Bank’s mortgage. By 
this cross-petition the Columbia Bank attempted to plead 
that it was a good-faith purchaser for a valuable consid- 
eration of the real estate in question, without notice of 
the lien of the Exchange Bank. But it is to be observed 
that the Columbia Bank does not aver in its cross-petition 
that it ever purchased this property; nor does it aver 
what consideration it paid therefor; nor does it aver 
that it paid any consideration for the property, valuable 
or otherwise. 

A pleader who is asking affirmative relief must state 
the facts, the existence of which he claims entitles him 
to the relief prayed for. Here the Columbia Bank was 
asking the court to decree that it was a good-faith pur- 
chaser without notice, for a valuable consideration, of 
the real estate in question, and to enable the court to 
pronounce this decree it was incumbent upon the Colum- 
bia Bank to plead and prove that it was a purchaser of 
, this real estate, not that it was a gratuitous donee 
thereof; that it purchased it without notice, either actual 
or constructive, of the lien of the Exchange Bank; that 
for the property it parted with or paid some valuable 
consideration; what that consideration was; and that it 
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had paid or parted with that consideration before it re- 
ceived notice of the lien of the Exchange Bank. See the 
rule stated and the authorities collated in 16 Am. & Eng. 
Ency. of Law, 834, 836. See, also, Makepeace v. Davis, 27 
Ind., 352, where it was held: “In a suit to enforce an 
equitable title to lands it is not necessary that the com- 
plaint should charge the defendant with notice of the 
plaintiff's equity. If the defendant claims as a pur- 
chaser without notice he should set up, by way of an- 
swer, the facts which entitle him to protection as such.” 

In Long v. Dollarhide, 24 Cal., 218, it was ruled: “The 
burden of showing that he is a purchaser in good faith 
and for a valuable consideration is cast upon the one 
claiming under a second deed, but recorded first in point 
of time, and the deed itself is not evidence of these facts, 
but they must be shown by other testimony.” The court 
said: “It is next contended by counsel for the defendant 
that inasmuch as defendant’s deed was first recorded, he 
is a subsequent purchaser in good faith and for a valuable 
consideration, and that as against him the plaintiff’s 
title, although prior in point of time, must fail. * * * 
Had the defendant, however, shown a deed from Vaca 
recorded before that of the plaintiffs, he would have 
failed in making out this defense; for, aside from the 
recitals contained in his deed, he offered no evidence 
showing himself a subsequent purchaser in good faith 
and for a valuable consideration. The burden of proving 
this rested upon him, and the recitals of the deed are not, 
as he contends, prima facie proof of a valuable considera- 
tion. Such recitals are but the declarations of the 
grantor, and it has never been held that the declarations 
of a vendor or assignor made after the sale or assigu- 
ment can be received to defeat the title of the vendee or 
assignee. A party seeking to bring himself within the 
statute cannot rely upon the recitals of his deed, but must 
prove the payment of the purchase money «liunde.” 
(Bowman v. Griffith, 35 Neb., 361, and cases cited; Com- 
piled Statutes, ch. 73, sec. 45.) 
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In the case at bar, since it was necessary, to entitle 
the Columbia Bank to the relief for which it prayed, aud 
which was awarded, to prove what consideration it 
parted with or paid for the real estate, and that it had 
parted with or paid such consideration before it received 
notice of the Exchange Bank’s claim, therefore it was 
essential that these facts should be pleaded. The cross- 
petition of the Columbia Bank did not state a cause of 
action. The court erred in admitting any evidence under 
the same. Its decree is reversed and the cause remanded, 
with instructions to the district court to permit the Co- 
lumbia Bank, if it desires, to file an amended cross-peti- 
tion upon the payment by it of all costs made in this 
proceeding up to the day of filing such amended cross- 
complaint. 

REVERSED AND REMANDED. 


CAROLINE F, ROBERTS V. CORNELIUS N. ROBINSON ET At., 
APPELLEES, IMPLEADED WITH WILLIAM DEERING & 
COMPANY, APPELLANTS. 


FinED NovEMBER 18, 1896. No. 6874, 


1. Homestead: CoNVEYANCE TO Wire: Lien oF JUDGMENT. A judg- 
ment debtor owned and occupied, with his family, sixty acres of 
land in Webster county of Jess value than $2,000. He and his wife 
conveyed this land to one R. for the purpose of having the latter 
convey the land to the wife of the judgment debtor. This was 
done. The judgment against the homestead owner was also 
against R. In a suit to subject said land to the payment of said 
judgment, feld, (1) that the motive which influenced the homestead 
owner in having the title of this land conveyed to his wife was an 
immaterial inquiry, as the property was not susceptible of a fraudu- 
lent alienation; (2) that R. did not own the real estate, but held 
the legal title in trust for the wife, and that the latter, by the con- 
veyance from R., did not take the land burdened with the judg- 
ment. 


2. Acknowledgment: MiIsTAKE IN CERTIFICATE. The deed to R. was 
actually acknowledged in Nuckolls county, before a notary public 
thereof, but by mistake he certified that he was a notary public of 
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Webster county, where the deed was recorded. Held, (1) That the 
rights of the judgment creditor were not affected by this mistake 
of the notary public; (2) that the deed having been actually signed, 
acknowledged, and delivered, conveyed the legal title to R. 


ip 
3. Lien of Judgment. Where the legal title to real estate is in the 
name of the judgment debtor, nevertheless the lien of a judgment 
against him attaches only to the actual interest which he has in 

the real estate. 


4. Judicial Sales: Power or CouRT TO VacaTE. If there has been fraud 
or unfairness, irregularity, or disregard of the statute in making a 
judicial sale, the district court is invested with the discretion to set 
such sale aside. 


But when such sale has been fairly conducted and 
made, when all the provisions of the statute have been complied 
with, when the property has been sold for two-thirds of its ap- 
praised value, and the sale has been duly reported to the court and 
no objections are interposed to its confirmation, the district court 
has not the discretion to arbitrarily set such sale aside, but should 
confirm it. 


APPEAL from the district court of Webster county. 
Heard below before BErALL, J. 


Capps & Stevens and Lewis C. Spooner, for appellants. 
J. S. Gilham, contra. 


RaGan, C, 


In a justice court of Webster county William Deering 
& Co., in February, 1888, recovered a judgment against 
C.N., J. Q., and A. L. Robinson. <A transcript of this 
judgment was at once filed and docketed in the office of 
the clerk of the district court of said county. In No- 
venber, 1888, C. N. Robinson and his wife, Mary, con- 
veyed by warranty deed a tract of land in Webster county 
to the said A. L. Robinson. In December, 1888, A. L. 
Robinson conveyed this real estate to the said Mary A. 
Robinson. Something like a year after this last convey- 
ance C. N. Robinson and wife removed to the state of 
Missouri, it seems, with the intention of making that 
their future home; and while there, in September, 1891, 
sold and conveyed the real estate mentioned above to 
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one W. B. Guthrie, who took possession of the same. 
While C. N. Robinson owned the real estate he mort- 
gaged it to one Roberts, and the latter brought this suit 
in the district court of Webster county to foreclose the 
mortgage. C. N. Robinson and his wife, Mary, W. B. 
Guthrie, the owner of the equity of redemption, and Will- 
iam Deering & Co. were made parties defendant. Service 
was obtained upon Deering & Co. by publication, and 
they having failed to appear, their default was entered 
and a decree of foreclosure rendered as prayed. In due 
time the land was sold by the sheriff and purchased by 
Deering & Co. and the sale reported to the court. After 
this was done Deering & Co. made application to the 
court to set aside the default entered against them, al- 
leging inter aha that their said judgment against the 
Robinsons was a lien upon this land, subject only to 
the lien of the mortgage foreclosed. The court seems to 
have vacated the default. Pleadings were filed and the 
issue made up and tried as to whether the judgment 
of Deering & Co. was or had ever been a lien upon the real 
estate. The court found and decreed that the judgment 
of Deering & Co. was not a lien, and had never been a 
lien upon the real estate involved in the foreclosure suit. 
Upon the court’s decreeing that Deering & Co. had no lien 
upon the real estate, they moved the court to confirm the 
sale of the real estate made to them by the sheriff. This 
the court overruled and upon its own motion set aside the 
sale. Deering & Co. have appealed from the decree of 
the court denying them a lien upen the real estate and 
-from the order setting aside the sale. 

1. The evidence shows without contradiction that the 
tract of land owned by C. N. Robinson in 1888, when the 
judgment of Deering & Co. was rendered, consisted of 
about sixty acres, was of Jess value than $2,000, and was 
then occupied by himself and wife as a homestead; that 
in November, 1888, Robinson and his wife conveyed the 
land to A. L. Robinson for the sole purpose of having 
the latter convey it to Mary Robinson, the wife of C. N., 
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and that in December, 1888, A. L. Robinson did convey 
the title to C. N.’s wife. Since this real estate was the 
homestead of C. N. Robinson and his wife, the judgment 
of Deering & Co. was not a lien upon it. The land, 
being a homestead, was exempt from sale on execution, 
and while the judgment of Deering & Co. was an apparent. 
lien, the homestead was not liable to be taken and sold 
to satisfy it. It is immaterial what the motive of C. N. 
Robinson was in having the title to this land vested in 
his wife, as that motive could not affect the conveyance. 
Being a homestead, it was not susceptible of fraudulent 
alienation (Schribar +. Platt, 19 Neb., 625); and C. N. 
Robinson and wife might sell and convey or give this 
homestead to whom they pleased, and no creditor: of 
either one of them could complain of it. 

But it is insisted that C. N. Robinson and wife removed 
to the state of Missouri after the title to the real estate 
was vested in the wife, with the intention of making their 
home in that state, and that such removal was an aban- 
donment of the homestead, and that the land at once 
became liable for the judgment of Deering & Co. The 
fallacy of this argument is that the real estate was then 
the property of Mrs. Robinson, and Deering & Co. had no 
judgment against her and her property was not liable 
for her husband’s debt. 

Another argument is that the judgment of Deering & 
Co. was also against A. L. Robinson, and as the legal title 
to this land was conveyed to him on the 24th day of 
November, 1888, that the judgment from that instant be- 
came a lien upon it; that it was not A. L. Robinson’s 
homestead, and that Mrs. Robinson, by the subsequent 
conveyance from A. L. Robinson, took the legal title to 
the land incumbered with the lien of the Deering judg- 
ment. But A. L. Robinson was a trustee for Mrs. Robin- 
son. The legal title to the land was conveyed to him for 
the express purpose of having him convey it to Mrs. Rob- 
inson. <A. L. Robinson had, to be sure, the legal title 
for a few days, but he was not the owner of the land, 
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During all the time that A. L. Robinson held the legal 
title, C. N. Robinson and wife were in possession. By 
section 477 of the Code of Civil Procedure a judgment is 
made a lien upon the land of the judgment debtor; that 
is, the land owned by him. True enough, if the record 
shows the legal title to land to be in the debtor, the judg- 
ment is an apparent lien upon that land, but the fact 
that the record shows the legal title to land to be in a 
debtor is not conclusive evidence that the debtor actually 
owns the real estate. The rule is that where the legal title 
to real estate is in the name of the judgment debtor, nev- 
ertheless the lien of the judgment against him attaches 
only to the actual interest which he has in the real estate. 
(Chi v. May, 5 Neb., 157; Metz v. State Bank of Brownville, 
7 Neb., 165; Galway r. Malchow, T Neb., 285; Dorsey v. 
Hall, 7 Neb., 460; Mansfield v. Gregory, 8 Neb., 482; Berk- 
ley v. Lamb, 8 Neb., 392; Harral v. Gray, 10 Neb., 186; 
Dewey v. Walton, 31 Neb., 819; Mundt v. Hagedorn, 49 Neb., 
409.) The title conveyed to Mrs. Robinson by A. L. Rob- 
inson was not, therefore, subject to the judgment of 
Deering & Co. The deed made by C. N. Robinson and 
wife to A. L. Robinson was executed and acknowledged 
in Nuckolls county, Nebraska, before a notary public of 
that county. The certificate to this acknowledgment was 
as follows: “State of Nebraska, Webster County, ss. On 
this 24th day of November, A. D. 1888, before me, Gilbert 
Mott, a notary public duly commissioned and qualified 
for and residing in said county, personally appeared,” etc. 
It seems that writing “Webster” county instead of 
“Nuckolls” in the notary’s certificate was a mistake, and 
it is now argued that the court erred in considering this 
deed as evidence, because the notary public did not live 
in Webster county, as he certified. The evidence is un- 
contradicted that C. N. Robinson and wife actually exe- 
cuted and delivered this deed and actually acknowledged 
it before Mott in Nuckolls county, and that he was then 
and there a notary public of said county. This deed, 
then, conveyed the legal title of these lands to A. L. Rob- 
50 
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inson. The mistake in the certificate may have been such 
as not to entitle the deed to record, but the title which 
A. L. Robinson took to these lands or the validity of the 
conveyance made in no manner depended upon whether 
the deed was recorded. It was signed, witnessed, ac- 
knowledged, and delivered. This was all the grantors 
were required to do to vest a legal title to the real estate 
in their grantee. The object of recording a deed is to 
perpetuate it as evidence. Since the real estate was a 
homestead, the conveyance, to be valid, was obliged to be 
acknowledged by both Lusband and wife, and it was, and 
was therefore valid. The appellants’ rights were not 
affected by this mistake of the notary public in the least, 
as it could not possibly make any difference to them 
whether the deed was ever recorded. The court did not 
err in considering the deed as evidence in the case, and its 
decree denying the appellants a lien upon the land in 
question is affirmed. 

2. The sale made of this land was regular in all respects. 
It was made in conformity to all the provisions of the 
statute. The appellants’ bid for the property was more 
than two-thirds of its appraised value, and no one moved 
to set aside the sale or objected to its confirmation. We 
are wholly unable to understand for what reason the dis- 
trict court vacated the sale. Of course, if there has been 
any fraud or unfairness, irregularity, or disregard of the 
statute in making a sale, doubtless the court is invested 
with the authority to set it aside; but when a sale has 
been fairly conducted and made, when all the provisions 
of the statute have been complied with, when the prop- 
erty has been sold for two-thirds of its appraised value, 
when the sale has been duly reported to the court and 
when no objections are interposed to its confirmation, 
the district court has not the discretion to arbitrarily set 
the sale aside, but should confirm it. The decree of the 
court setting aside the sale is reversed. This cause is 
remanded, with instructions to the district court to con- 
firm the sale made of the real estate in question to the ap- 
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pellants on the 13th day of May, 1893; to order the sheriff 
of said county to execute to the appellants a deed of con- 
veyance therefor; to enter an order that the sheriff of 
said county, out of the proceeds of said sale, shall pay 
(1) the costs of the foreclosure suit and this proceeding; 
(2) to the plaintiff in the foreclosure suit the amount of 
his decree and interest; and (8) the surplus to be paid to 
W. B. Guthrie, the owner of the equity of redemption of 
said real estate, 
DECREE ACCORDINGLY. 


THOMAS BuRKE V. J. D. BROWN ET AL. 
Firep NovEMBER 18, 1896. No. 6904. 


Rulings on Evidence: ASSIGNMENTS oF ERROR: REVIEW. Where no 
complaint is made in the motion for a new trial as to the ruling of 
the court in admitting or excluding evidence, either specifically or 
in the language of the statute, namely, “‘Error of law occurring at 
the trial” (Code, sec. 314), this court will not review an assignment 
in a petition in error that the district court erred in admitting or 
excluding certain evidence on the trial. 


Error from the district court of Blaine county. Tried 
below before HARRISON, J. 


J. Warren Gardiner and A. S. Moon, for plaintiff in error. 
Sullivan & Gutterson and BE. H. Rigg, contra. 


RaGan, C. 


Thomas Burke brought this suit in the district court 
of Blaine county against J. D. and F. E. Brown. There 
was a verdict and judgment for the defendants and 
Burke prosecutes here a petition in error. The action 
was based upon a promissory note made by the Browns 
to one Northup, which Brown alleged he had purchased 
before due for a valuable consideration. The defense 
was a material alteration of the note after its delivery, in 
this: That the note when delivered did not provide for 
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interest, but that subsequently the payee had inserted in 
the note, “Interest at ten per cent from date.” 

1. The first argument in the brief is that the court 
erred in excluding certain evidence offered by the plaint- 
iff in error. The petition in error is that “the court erred 
in excluding testimony material to the issue.” This as- 
signment is too indefinite for review. In addition to 
this it is to be remarked that the plaintiff in error, in his 
motion for a new trial, makes only three complaints, 
namely, that the verdict is contrary to law, not sustained 
by sufficient evidence, and that the court erred in giving 
certain instructions. It seems almost superfluous to re- 
mark, in view of the repeated decisions of this court, that 
it is not necessary in a motion for a new trial to assign 
specifically that the court erred in admitting or exclud- 
ing certain evidence, but in that motion it is sufficient to 
use the language of the statute, viz. for “Error of law 
occurring at the trial’ (Code, sec. 314); and under such 
an assignment in a motion for a new trial the plaintiff 
in error here may review the action of the court in ad- 
mitting or excluding evidence by specifically assigning 
in his petition in error what particular evidence the 
court admitted or excluded, but where no complaint is 
made in the motion for a new trial as to the ruling of the 
court in admitting or excluding evidence, either specific- 
ally or in the language of the statute, then this court will 
not review an assignment of error in a petition in error 
directed to the action of the court in admitting or ex- 
cluding evidence on the trial. 

2. A second assignment is that the court erred in giv- 
ing instruction No. 6. On looking into the record we 
discover that the plaintiff in error took no exception to 
the action of the court in giving this instruction, and we 
cannot therefore review this assignment. 

3. The third assignment is that the verdict is not sup- 
ported by sufficient evidence. We think itis. The judg- 
ment of the district court is 

AFFIRMED, 


Harrison, J., not sitting. . 
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EmMMA lL. VAN Erren v. EDWARD F. TEST. 
FILED NOVEMBER 18, 1896. No. 6900. 


1. Review: PRESUMPTIONS: BILL oF Exceptions. When a bil! of ex- 
ceptions has been quashed, this court will conclusively presume 
that evidence was introduced on the trial. which sustained the 
judgment rendered. 


2. Judgment Nunc Pro Tunc: Courts. The authority of courts, both 
of law and equity, to enter a judgment or decree nunc pro tune does 
not depend upon statute. It is an inherent power lodged in the 
courts, 


3. 


: . If a judgment in fact was rendered, if an order in 
fact was made, and such judgment or order not recorded, then the 
court, at any time afterwards, in a proper proceeding and upon a 
proper showing, is invested with the power to render nunc pro tune 
such judgment or make such order. 


4. : : BILL oF EXcEPTIONS: REVIEW. Eleven months after overrul- 
ing a motion for a new trial the court, on motion, entered judg- 
ment vunc pro tunc on the verdict. The motion was resisted and a 
bill of exceptions settled. The judge certified that the bill of ex- 
ceptions consisted of fourteen pages, numbered from one to four- 
teen, both inclusive. He did not certify that it contained any of 
the evidence used on hearing of the motion. From the bill of ex- 
ceptions brought here the first eight pages were missing. Held, 
(1) That such bil] of exceptions would not be considered for any 
purpose; (2) that the supreme court would presume that the dis- 
trict court, on the hearing of said motion, had before it evidence 
showing that a judgment had in fact been rendered or ordered at 
the time the motion for a new trial was overruled. 


Error from the district court of Douglas county. 
Tried below before IRVINE, J. 


David Van Etten, for plaintiff in error. 
I. R. Andrews, contra. 


RAGAN, C, 


This is an action in ejectment brought in the district 
court of Douglas county by Emma L. Van Etten against 
Edward F. Test. From a judgment dismissing Mrs. Van 
Etten’s petition she prosecutes to this court a petition in 
error. 
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1. The bill of exceptions preserving the evidence given 
on the trial has been quashed. We must therefore con- 
clusively presume that the evidence sustained all the 
defenses interposed to the action. The pleadings sup- 
port the judgment rendered. 

2. The trial occurred in May, 1892. The jury returned 
a verdict in favor of the defendant in error and plaintiff 
in error filed a motion for a new trial. This motion was 
overruled on the 28th of that month, and for some reason 
not disclosed by the record, the judgment dismissing Mrs. 
Van Etten’s action was not at that time entered. Subse- 
quently, in April, 1893, on motion of the defendant in 
error, the district court entered a judgment on the ver- 
dict of the jury nave pro tune dismissing Mrs. Van Et- 
ten’s petition. It is now insisted that the court was 
without jurisdiction to make this order. We do not 
know whether the court, on overruling the motion of 
Mrs. Van Etten for a new trial, made a minute on its 
docket that judgment should be entered on the journal 
dismissing the action, or whether the court announced 
orally that such a judgment would be entered. For 
aught the record shows the failure to enter the judg- 
ment may have been the neglect of the clerk of the court 
or a failure of the judge to make or announce an order in 
the premises. But in this action, after the motion for a 
new trial had been overruled there was nothing left for 
the court to do but to enter judgment on the jury’s ver- 
dict dismissing the action, and it was its duty to do so; 
and since the court, at a subsequent term, entered the 
judgment nunc pro tunc we must presume that this nunc 
pro tunc order was made for the purpose of having the 
records of the court speak the truth; that is, show what 
actually occurred on the 28th of May, 1892. There is 
nothing in the argument of plaintiff in error that the 
court was without jurisdiction or authority to enter this 
judgment nunc pro tunc. The authority of courts, both 
of law and equity, to enter a judgment or decree nune 
pro tunc in a proper case and in furtherance of justice 
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is one that does not depend upon statute; it is an in- 
herent power lodged in the courts; and this power rests 
upon the principle that the courts have the authority, 
and it is their duty, to make their records say what 
actually occurred,—to speak the truth. If a judgment 
in fact was rendered, if an order in fact was made, and 
such judgment or such order not recorded, then that 
court, at any time afterwards, in a proper proceeding 
and upon a proper showing, is invested with the power 
to render nune pro tune such judgment or make such 
order. (See Belkin v. Rhodes, 76 Mo., 643; Gibson v. 
Chouteaws Heirs, 45 Mo., 171; Houell v. Morlan, 78 DL, 
162; Wachsmuth v. Orient Ins. Co., 49 Neb., 590.) We 
have said that we are not advised by the record as to 
why this judgment was not entered at the time of over- 
ruling the motion for a new trial. On the 21st of Octo- 
ber, 1892, the judge who tried the action settled a bill of 
exceptions of the evidence offered on the trial. This was 
the bill of exceptions quashed. On the 17th day of June, 
1893, the judge who entered the nunc pro tune order set- 
tled a bill of exceptions as to matters which occurred in 
the case subsequent to the settlement of the bill of ex- 
ceptions of the evidence used on the trial. The certifi- 
cate of the judge who entered the nue pro tune order to 
the bill of exceptions settled by him is as follows: 
“Presented to me for settlement and allowance as to 
matters subsequent to the alleged settlement made by 
Hon. Judge Doane, on October 21, 1892, included in the 
fourteen prefixed pages as numbered and by me this 17th 
day of June, 1893, settled and allowed accordingly. 
“CHARLES OGDEN, Judge.” 
The first eight pages from this bill of exceptions are 
missing. The ninth, tenth, eleventh, twelfth, thirteenth, 
and fourteenth pages only are found therein. We do not 
know what the eight pages contained. It is to be ob- 
served also that the district judge does not certify that 
the fourteen pages in the bill of exceptions contain all 
the evidence used on the hearing of the motion for the 
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nunc pro tune order, nor does he even certify that it con- 
tains any evidence used on the hearing of that motion. 
We know from the record that a motion was made for 
the nune pro tune order; that this motion was heard and 
that it was sustained; and we know from the partial bill 
of exceptions before us that affidavits were filed resisting 
this motion, on the alleged ground that the verdict of the 
jury was procured by fraud and was a “perversion of 
justice.” But what affidavits, if any, were used in sup- 
port of the motion, or what evidence was before the court 
in support of the motion, we do not know. We cannot 
and will not presume that the court sustained this mo- 
tion without some evidence before it showing that a 
judgment was in fact rendered or ordered dismissing the 
action on the 28th of May, when the motion for a new 
trial was overruled. We do not mean by anything we 
have said to reflect upon the integrity or conduct of any 
one. We simply state the facts from the record before 
us; and because the bill of exceptions brought here 
shows on its face that it is not the one settled by the 
judge who made the nunc pro tunc order, and because the 
certificate of that bill of exceptions does not recite that 
it contains any evidence used on the hearing of the mo- 
tion we will not look into said bill of exceptions for any 
purpose, and we will presume that the judge had before 
him competent evidence on which to base his finding 
sustaining said motion, and the judgment of the district 


court is 
AFFIRMED. 


IRVINE, C., not sitting. 
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PATRICK W. O’BRIEN v. FRED PARSONS. 
FILED NOVEMBER 18,1896. No. 6868. 


Review: ASSUMPSIT: EVIDENCE. No question of law is presented by 
this record. Instructions examined, and held to properly state the 
issues; and evidence examined and held to sustain the verdict. 


Error from the district court of Dawson county. Tried 
below before HoLcomB, J. 


G. W. Fox, for plaintiff in error. 
George C. Gillan and Warrington & Stewart, contra. 


IRVINE, C. 


Parsons recovered a judgment against 0’Brien in the 
sum of $221.42 for personal services rendered. It stood 
admitted upon the pleadings that Parsons had been in 
the employ of O’Brien, and the only issues made were as 
to the time devoted to such employment and the reason- 
able value of the services. Some complaint is made of 
the instructions on the ground that they do not properly 
submit the former issue, and call the attention of the 
jury only to the question of the value of services. We 
need not set out the instructions at length. In the third 
the jury was told that the burden was upon the plaintiff 
to establish the services rendered and the reasonable 
value of the same; and in the fourth, to ascertain from 
the evidence what services were performed, and then the 
reasonable and fair value of the services rendered. This 
was sufficiently explicit, and no more definite instructions 
were requested. It is also claimed that the use of the 
word “fair” in the direction to the jury to find the reason- 
able and fair value was misleading, but we cannot see in 
what respect. The phrase is one frequently used in such 
cases. 

In the brief, objection is made to one ruling on the evi- 
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dence. The propriety of this ruling is not, however, pre- 
sented by any assignment in the petition in error. 

It is assigned that the verdict is not sustained by the 
evidence. The evidence was conflicting on both issues. 
It was sufficient to sustain a verdict for a larger amount. 
Indeed, the argument is that if plaintiff’s witnesses weré 
believed the verdict should have been larger, and if de- 
fendant’s witnesses were believed it should have been 
less; and that, therefore, the jury did not base its verdict 
upon the evidence. The verdict may in this respect have 
been something of a compromise; but the defendant can- 
not complain because the finding was too low. We think 
it was one fairly warranted by the evidence. 


AFFIRMED. 


J. E. SEELEY, APPELLEE, V. ANDREW WICKSTROM ET AL., 
IMPLEADED WITH BANK OF WILCOX, APPELLANT. 


Finep NovEMBER 18, 1896. No. 6911. 


1. Mortgage: EVIDENCE OF PAYMENT. Evidence examined, and held to 
sustain a finding that a mortgage in controversy had not been paid 
and thereafter delivered to a stranger as security to a new debt. 


2. Pledges: NorEs. Where a note valid between the parties has been 
pledged, the pledgee may recover from the maker the whole 
amount of the note. 


3. 


: ACTION BY PLEDGEE. The pledgee of a note may, 
upon its maturity, maintain an action thereon or enforce security 
thereto, although the debt for which it is pledged is not yet due. 


4. Mortgages: RiGuTs oF JUNIOR MORTGAGEE: PLEADING. A junior 
mortgagee in a foreclosure case who does not pray for a foreclos- 
ure is entitled only to a decree fixing his priority and directing 
distribution, in case of sale, accordingly. 


APPEAL from the district court of Phelps county. 
Heard below before Brau, J. 


G. Norberg and John M. Steiart, for appellant. 


Rhea Bros., A. J. Shafer, W. P. Hall, and S. A. Dravo, 
contra, 
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IRVINE, C. 


This action was brought by Seeley to foreclose a mort- 
gage executed by Wickstrom and wife. N. D. Blackwell 
& Co. and the Bank of Wilcox were made defendants, 
they claiming liens on the mortgaged premises. Black- 
well & Co. answered, alleging the execution by the Wick- 
stroms to them on the 30th of September, 1890, of a mort- 
gage to secure a note for $1,916.80. The Bank of Wilcox 
auswered alleging the execution of a mortgage to it by 
the Wickstroms November 24, 1891. The Bank of Wil- 
cox prayed for foreclosure of its mortgage. Blackwell 
& Co. merely prayed that the amount of their mortgage 
might be ascertained, and that all other liens be adjudged 
inferior thereto. On the trial the First National Bank of 
Holdrege was, on motion, substituted for Blackwell & 
Co., and Blackwell & Co.’s answer amended by substitut- 
ing the name of the bank and interlining an averment 
that the note and morteage of Blackwell & Co. belonged 
to the First National Bank. No exception was taken to 
this order. The court, by its decree, found that the plaint- 
iff had a first lien, and found the lien in favor of the 
First National Bank of Holdrege superior to that of the 
Bank of Wilcox, and awarded a decree of foreclosure. 
The decree contained numerous findings establishing 
judgment liens in favor of others, but the Bank of Wilcox 
is the only appellant, and the priority as between it and 
the First National Bank of Holdrege is the only question 
presented for consideration. 

The Bank of Wilcox claims that the proof shows that 
the Wickstroms, after having made the mortgage to 
Blackwell & Co., paid and thereby discharged the same, 
and thereafter delivered the same note and mortgage to 
the First National Bank as collateral security to another 
debt owed by the Wickstroms to that bank. It is there- 
fore urged that this mortgage had served its purpose, 
and that such a transaction did not preserve the lien of 
that mortgage in favor of the First National Bank. An 
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examination of the evidence convinces us that {t does not 
establish this state of facts. The note and mortgage 
were produced by the First National Bank, and an officer 
of that bank testified that the firm of Blackwell & Co., 
while in form a partnership, consisted merely of Mr. Up- 
dike, the former president of the First National Bank, 
and that it was the custom of that bank to have mort- 
gages to secure debts owing to it made to Blackwell & 
Co. and turned over to the bank. It is true that on cross- 
examination it developed that this witness’ testimony 
was largely hearsay; but he was the only witness in the 
case. The evidence went in without objection, and the 
only foundation for the claim of the appellant is an an- 
swer of this same witness, which is subject to the same 
criticism as the testimony just referred to. While this 
witness several times states that the note and mortgage 
are held by his bank as collateral security to a debt of 
Wickstrom’s, and while he produces the note and the 
mortgage and shows that they are in the possession of the 
bank, the inference is just as strong that the original debt 
for which the mortgage was executed was to the bank as 
that it was to Blackwell & Co.; while the only evidence 
that it was to Blackwell & Co., and was paid, is clearly 
hearsay and a general statement, without specific facts. 

It is further contended that the decree cannot, in any 
event, be sustained, because of the absence of any evi- 
dence as to the amount due the bank for which the mort- 
gage stood as collateral. But where a note is valid as . 
between the parties, and has been pledged, the pledgee 
may recover against the maker the whole amount due, 
retaining any surplus for the benefit of the beneficiary 
entitled. (Huas v. Bank of Commerce, 41 Neb., 754; Barmby 
v. Wolfe, 44 Neb., 77.) The note in evidence renders the 
amount due only a matter of computation. 

It is also contended that as the note was held as col- 
lateral security, and the debt for which it was pledged 
was not due, there could be no forectosure. Inthe whole 
case the argument turns too much upon the unexplained 
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use by the sole witness of the term “collateral.” As we 
have indicated, the evidence would sustain a finding that 
the original debt was to the bank, and the bank held the 
note as principal and not as collateral security. Con- 
ceding that it was held as collateral security, it was over- 
due, and the pledgee might enforce this security even 
before the principal debt to the pledgee became due, 
holding the proceeds as continuing security for the debt. 
This line of argument, however, raises one point which 
requires a modification of the decree. The First National 
Bank did not ask a foreclosure. It merely asked a de- 
cree adjudging its priority. The plaintiff having been 
found to have the first lien and to be entitled to foreclos- 
ure, and the First National Bank not asking foreclosure, 
the decree should not have awarded foreclosure unless 
both debts should be paid within the period fixed. It 
should permit a redemption by the payment of those 
liens which were sought to be foreclosed, and should 
merely have decreed distribution, in case of sale, of the 
surplus in satisfaction of the lien of the First National 
Bank. Instead of taking this course the district court 
entered a decree providing for a sale of the premises 
unless all the adjudged liens should be paid. The judg- 
ment of the district court is reversed for this reason and 
the cause remanded, with directions to so modify the 
decree as to order a sale only in case the debts due to the 
plaintiff and the Bank of Wilcox be not paid within 
twenty days from the modification of the decree. In case 
there be a redemption within that period from the plaint- 
iff’s mortgage, and not from that of the Bank of Wilcox, 
then the land to be sold subject to the mortgage of the 
First National Bank. In case there be no redemption, 
then the land should be sold and the proceeds applied to 
the payment of the liens in the order of their priority as 
fixed by the present decree. The record disclosing that 
there have been redemptions from various judgment 
liens, the decree in this respect is left to the settlement of 
the district court. 
REVERSED AND REMANDED. 
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S. BERNSTEIN ET AL. V. WILLIAM COBURN, ASSIGNEE. 
FILED NOVEMBER 18,1896. No. 6893. 


Set-Off: INsoLVENT BANKS: ACTION By ASSIGNEE. The defendant in an 
action by the assignee to recover money due to an insolvent bank- 
ing corporation may set off against the amount owing by him to 
the bank an indebtedness of the latter to him. Salladin v. Mitchell, 
42 Neb., 859, followed. 


Error from the district court of Douglas county. 
Tried below before WALTON, J. 


Lake, Hamilton & Alaxwell, for plaintiffs in error. 


“IRVINE, C. 


William Coburn, as assignee of the Bank of Omaha, 
brought this action to recover on two promissory notes 
alleged to have been executed by S. Bernstein and J. 
Kline in favor of that bank. The defendants answered 
separately, each in addition to other matter pleading as 
a set-off deposits in the bank at the time of its failure in 
their favor. Demurrers were interposed to these por- 
tions of the answers and were by the district court sus- 
tained. The defendants bring the case here for review, 
assigning as error the sustaining of the demurrers. 

It will be observed that the question presented is as to 
the right of the defendant, in an action by the assignee to 
recover money due to an insolvent bank, to set-off against 
the amount owing by him an indebtedness of the bank to 
himself. Since this case was decided in the district 
court this question has been decided by this court in 
favor of the right of set-off. (Salladin v. Mitchell, 42 Neb., 
859.) The case cited governs that before us. 


REVERSED AND REMANDED. 
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EmMIL LINDNER V. ADAMS CouNTY BANK ET AL. 
FILED NOVEMBER 18, 1896. No. 6940. 


1. Partnership: DissonuTion: ASSETs. On the dissolution of a part- 
nership by the death of one of its members, the possession and 
control of the partnership assets vest in the surviving partner, who 
has power to dispose of the same, 


2. : 3 . Such surviving partner may sell and pass title 
to a chose in action belonging to the partnership. 


8. : : : RigHTs oF SURVIVING PARTNER. The rule 
applied to a case where partnership property had been sold under 
decree of foreclosure, leaving a surplus in court, which the surviv- 
ing partner had assigned to a stranger. Held, That such stranger 
was entitled thereto as against the administrator of the deceased 
partner, the bona fides and consideration of the transfer being un- 
impeached, 


Error from the district court of Red Willow county. 
Tried below before WELTY, J. 


The facts are stated by the commissioner. 


J. E. Kelley and W. S. Morlan, for plaintiff in error: 


The court erred in denying the application of the ad- 
ministrator without hearing any evidence and in holding 
that the question as to who was entitled to the part- 
nership funds could not be inquired into in this proceed- 
ing. (Code, secs. 854, 855; Wiltsie, Mortgage Foreclosure, 
secs. 750, 758; Union Ins. Co. v. Van Rensselaer, 4 Paige 
Ch. [N. Y.], 84.) 

The partnership was dissolved by the death of a part- 
ner. The surviving partner thereupon became the sole 
owner of all the personalty belonging to the partner- 
ship, as a trustee for the benefit of all its creditors, 
and of the estate of his deceased partner. (17 Am. & 
Eng. Ency. of Law, 1154; Nelson v. Hayner, 66 Tl., 487; 
Ames v. Downing, 1 Bradf. [N. Y.], 321; Case v. Abeel, 1 
Paige Ch. [N. Y.], 393; Brown v. Watson, 66 Mich., 223, 
Washburn v. Goodman, 17 Pick. [Mass.], 518; Philips v. 
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Atkinson, 2 Bro. Ch. [Eng.], 272*; Burden v. Burden, 1 
Ves. & B. [Eug.], 170; Hartz v. Schrader, 8 Ves. [Eng.], 
317; Buchan v. Sumner, 2 Barb. Ch. [N. Y.], 199; Andrews 
v. Brown, 21 Ala., 437.) 

The surviving partner’s share of the property was one- 
half of the surplus remaining after payment of all part- 
nership creditors, and the settlement of all accounts be- 
tween the partners. (Sage v. Sherman, 2 N. Y., 428; His- 
cock v. Phelps, 49 N. Y., 103; Doner v. Stauffer, 1 Pen. & 
W. [Pa.], 198; Dyer v. Clark, 5 Met. [Mass.], 562; Divine 
v. Mitchum, 4 B. Mon. [Ky.], 488; Lake v. Craddock, 3 P. 
Wms. [Eng.], 158; Poster v. Hale, 3 Ves., Jr. [Eng.], 696; 
Bell v. Phyn, 7 Ves., Jr. [Eng.], 453; Gilmore v. North Ameri- 
can Land Co., 1 Pet. [U. S. C. C.], 460; Winslow v. Chiffille, 
Harp. Eq. [S. Car.], 25; Robinson v. Crowder, 4 McCord 
[S. Car.], 519; Sigourney v. Munn, 7 Conn., 11.) 

The surviving partner may assign only his share in the 
surplus after all partnership debts are paid, and all 
claims in favor of his deceased partner have been satis- 
fied. (Yaylor v. Fields, 4 Ves. [Eng.], 396; Ha parte King, 
17 Ves. [Eng.], 115; Christian v. Ellis, 1 Gratt. [Va.], 396; 
Nicoll v. Mumford, 4 Johns. Ch. [N. Y.], 522; Davis v. Grove, 
2 Rob. [N. Y.], 186; Sumner v. Hampton, 8 O., 328; Win- 
ston v. Hwing, 1 Ala., 129; White v. Dougherty, 1M. & Y. 
[Tenn.], 309; Pearson v. Keedy, 6 B. Mon. [Ky.], 128.) 

References as to interest acquired by assignee: Will- 
iams v. Love, 73 Am, Dec. [Tenn.], 191; Craig v. Leiper, 2 
Yerg. [Tenn.], 193. 


Capps & Stevens, contra: 


A surviving partner is the owner of the partnership 
assets, and has a legal title to the property. (Stanford v. 
Lockwood, 95 N. Y., 582; Hoyt v. Sprague, 103 U. 8., 613; 
Shanks v. Klein, 104 U. S., 18.) 


IRVINE, C. 


The record in this case discloses that the Adams County 
Bank brought the action against Abraham Loeb and 
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wife, Lindner, the administrator, Rosa Hirsch, the widow, 
and Benjamin and Jacob Hirsch, the heirs of Samuel 
Hirsch, deceased, to foreclose a mortgage executed by 
Loeb and Samuel Hirsch in favor of the bank. The case 
proceeded to foreclosure and sale, and after satisfying 
the bank’s debt there remained a large surplus, one-half 
of which was afterwards by the court ordered paid to the 
guardian of the heirs of Samuel Hirsch. The present 
controversy relates to the disposition of the remainder of 
the surplus, it being claimed on one hand by an assignee 
of Loeb, and on the other hand by the administrator of 
Hirsch. The district court made an order directing its 
payment to William Kerr, the assignee of Loeb. This 
order was made on consideration of the application and 
the record in the case, without evidence, and the question 
presented for review is substantially, therefore, whether 
the administrator’s application, taken in connection with 
facts established by the record, was sufficient, if the alle- 
gations contained in the application were true, to entitle 
him to the unpaid surplus. The application alleges, in 
brief, that Loeb and Samuel Hirsch were, in the latter’s 
lifetime, partners, and that the real estate sold under the 
decree of foreclosure was partnership property; that after 
the death of Hirsch, Loeb collected the rents and profits 
of the veal estate, and continued to carry on the business 
and collect debts due the partnership; but failed to pay 
the debts of the partnership and had refused to apply 
moneys coming into his hands for the purpose of discharg- 
ing such debts, but had converted the partnership prop- 
erty to his own use; that the partnership owned property 
largely in excess of its liabilities; that Loeb is insolvent; 
that on an accounting between Loeb and Hirsch’s admin- 
istrator, Loeb would be indebted to the latter in at least 
$3,000. 

In the briefs many questions are discussed with regard 
to the rights of surviving partners, and the propriety of 
an examination into their transactions and an accounting 
in a proceeding of this character. We think, however, a 

51 
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‘single principle controls the decision of the case. The 
assignment of the surplus arising from the sale, from 
Loeb to Kerr, was made before the sale was confirmed. 
It recites a consideration of $1,250 paid by Kerr to Loeb. 
Its legal effect was as an assignment of a chose in action 
belonging to a partnership by the surviving partner to 
a stranger. Neither by any averment in the administra- 
tor’s application for the surplus, nor elsewhere in the 
record, is the bona fides or consideration of this assign- 
ment attacked. On the dissolution of a partnership by 
the death of one of the partners, the partnership property 
vests in the survivor, in trust, it is true, for the settle- 
ment and winding up of the partnership business, but 
nevertheless with power of disposition for that purpose, 
and the surviving partner may, in such case, convey or 
transfer the property to a stranger, who will take title 
by virtue of such conveyance or transfer. (Fitzpatrick v. 
Flannagan, 106 U. S., 648.) Not only may tangible prop- 
erty be so transferred by a surviving partner, but also 
chosesin action. (Johnson v. Berlizheimer, 84 Tll., 54; Roys 
v. Vilas, 18 Wis., 169*; Daby v. Ericsson, 45 N. Y., 786; 
Bohler v. Tappan, 1 Fed. Rep., 469.) It follows from this 
principle that the assignment by Loeb, the surviving 
partner, to Kerr of any surplus that might remain after 
satisfying the decree in favor of the bank, such assign- 
ment being unimpeached, operated to transfer the right 
of the partnership to such fund to Kerr, and it remained 
no longer a partnership asset, so that the question as to 
whether, in the absence of such an assignment, an ac- 
counting might be had in this action between the surviv- 
ing partner and the personal representative of the de- 
ceased partner, and the surplus distributed in accordance 
with the result of such accounting, is not material to the 
present case. A case much in point is Willson v. Nicholson, 
61 Ind., 241. That was an action on a promissory note 
made to a partnership which had been assigned by de- 
livery to the vlaintiff by the surviving partner. Certain 
creditors of the partnership had filed counter-claims, al- 
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leging insolvency of the firm and of all its members; and 
‘that the note in suit constituted the firm’s only assets, 
and that the plaintiff had purchased it with full knowl- 
edge of the facts. They prayed that the proceeds of the 
instrument should be applied to the payment of their 
claims. The supreme court affirmed the action of the 
trial court in striking out the counter-claims, on the 
ground that the surviving partner succeeded to the assets 
and had the right to dispose thereof, and that in the ab- 
sence of any allegation to the contrary it would be pre- 
sumed that the assignment to the plaintiff was bona fide 
and for a valuable consideration. 
AFFIRMED. 


RaGAn, C., pot sitting. 


STaTE OF NEBRASKA, EX REL. CHARLES HEINZELMAN ET 
AL., V. JOHN 8S. STULL, DISrRicr JUDGE. 


Firep DECEMBER 2,1896. No. 8870. 


Appointment of Receiver: APPESL: SUPERSEDEAS: MANDaxus. An 
order appointing a receiver pendente lite cannot be superseded asa 
matter of right during the pendency of an appeal therefrom to this 
court. (Home Fire Ins, Co. v. Dutcher, 48 Neb., 755.) 


ORIGINAL application for mandanus to compel respond- 
ent, as judge of the first judicial district, to fix the amount 
of a supersedeas bond upon appeal from an order ap- 
pointing a receiver. Writ denied. 


C. Gillespie and £. Falloon, for relators. 
E. W. Thomas and F. Martin, contra. 


Post, C. J. 


The object of this proceeding is to require the respond- 
ent, as judge of the first judicial district, to fix the 
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amount of a supersedeas bond upon the appeal to this 
court from an order appointing a receiver to take charge 
of and preserve the property of the Verdon Milling Com- 
pany, a corporation impleaded with relators as a defend- 
ant in an action pending in the district court for Richard- 
son county, in which W. O. Howland and others are 
plaintiffs. It is sufficient, without examining the other 
questions argued, that the writ must be denied upon the 
ground that the allowance by the district court of a super- 
sedeas upon appeal from an order appointing a receiver 
pendente lite rests in the discretion of that court, and its 
discretion in that regard will not be controlled by means 
of the writ of mandamus. The question here involved was 
recently considered in Home Fire Ins. Co. v. Dutcher, 48 
Neb., 755, resulting in a determination adverse to the 
claim of the relators, and which is necessarily decisive of 


this controversy. 
WRIT DENIED. 


CONNECTICUT FIRE INSURANCE COMPANY OF HARTFORD 
v. WILLIAM O’FALLON. 


Fitep DECEMBER 2, 1896. No. 6719. 


1. Arbitration and Award: IMPEACHMENT: BURDEN oF Proor. An 
award, whether at common law or under the statute, when regu- 
larly made and published is, in the absence of fraud or mistake, 
prima facie binding upon the parties thereto, and the burden of 
alleging and proving the contrary is upon the party seeking to 
impeach it. 


2. : PLEADING: EVIDENCE. Evidence tending to impeach 
an award actually made and published, in accordance with the 
agreement of submission, is inadmissible under a general denial, 

3. : Ricut To REVOKE SUBMISSION: Time. The right to revoke a 


submission to arbitration, at common law, must be exercised before 
the making and publication of the award, otherwise it will be con- 
sidered as avoided. 


Error from the district court of Otoe county. Tried 
below before CHAPMAN, J. 
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Charles Offutt and Charles S. Lobingier, for plaintiff in 
error. 

References as to the validity of the arbitration clause 
and the conclusiveness of the award: Scott v. Avery, 5 H. 
L. Cas. [Eng.], 811; Viney v. Bignold, 20 Q. B. Div. [Eng.], 
172; Wolff v. Liverpool & London & Globe Ins. Co., 21 Vroom 
[N. J.],453; Hall v. Norwalk Fire Ins. Co., 57 Conn.,105-114; 
Adams v. South British Ins. Co., T0 Cal., 198; Carroll v. 
Girard Fire Ins. Co., 72 Cal., 297; Gauche v. London & Lanca- 
shire Ins. Co., 10 Fed. Rep., 347, 4 Woods [U. S. C. C.], 102; 
Hamilton v. Liverpool, London & Globe Ins. Co., 1386 U. &., 
242; Tynan v. Tate, 3 Neb., 388; McDoiell v. Thomas, 4 
Neb., 542; Boston Water Power Co. v. Gray, 6 Met. [Mass.], 
131; Pierce v. Empire Ins. Co., 62 Barb. [N. Y.], 686; Mutual 
Hail Ins. Co. v. Wilde, 8 Neb., 427. 


Edwin F. Warren and John C. Watson, contra. 


In an argument in reply to the contention that defend- 
ant in error was bound by an arbitration and award, ref- 
erence was made to the following cases: Thompson v. St. 
Louis Ins. Co., 43 Wis., 459; Thompson v. Citizens Ins. Co., 
45 Wis., 388; Gerntun Ins. Co. of Freeport v. Eddy, 36 Neb., 
461; Bartlett v. Union Mutual Fire Ins. Co., 46 Me., 500; 
Reichards v. Manhattan Life Ins. Co., 31 Mo., 518; Amesbury 
v. Bowditch Mutual Fire Ins. Co., 6 Gray [Mass.], 596; /n- 
diana Mutual Fire Ins. Co. v. Routledge, 7 Ind., 25; Wall v. 
Equitable Life Assurance Society, 32 Ted. Rep., 273; Nute 
v. Hamilton Mutual Ins. Co., 6 Gray [Mass.], 174; Vore v. 
Haickeye Ins. Co., 41 N. W. Rep. [Ia.], 309; Day v. Dicelling- 
House Ins. Co., 16 Atl. Rep. [Me.], 894; Reiner v. Dwelling- 
House Ins. Co., 42 N. W. Rep. [Wis.], 208; Sly v. Ottawa 
Agricultural Ins. Co., 29 U. C. C. P., 28; Goring v. London 
Mutual Fire Ins. Co., 11 Ont. Rep. [Can.], 82; Saurey v. 
Tsolated Risk & Farmers Fire Ins. Co. 44 U. C. Q. B., 23; 
Birmingham Fire Ins. Co. v. Pulver, 18 N. E. Rep. [Tl], 
804; Gere v. Council Bluffs Ins. Co., 67 Ia., 272; Teed v. 
Washington Fire & Marine Ins. Co., 138 Mass., 572; Williams 
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v. Hartford Fire Ins. Co., 54 Cal., 442; German-American 
Ins. Co. v. Steiger, 109 T1l., 254; Mark v. National Fire Ins. 
Co., 24 Hun [N. Y.], 565; Canfield v. Watertown Fire Ins. Co., 
55 Wis., 419; Lirerpool & London & Globe Lus. Co. v. Creigh- 
ton, 51 Ga., 95; Schollenberger v. Phoenia Ins. Co., 7 Ins. L. J. 
(Pa.], 697; Case v. Manufacturers’ Fire & Marine Ius. Co., 
21 Pac. Rep. [Cal.], 8438; Crossley v. Connecticut Fire Ins. 
Co., 27 Fed. Rep., 30; Lasher v. Northicestern National Ins. 
Co., 18 Hun [N. Y.], 98; Mentz v. Armenia Fire Ins. Co., 79 
Pa. St., 478; Trott v. City Ins. Co., 1 Cliff. [U. 8. C. C.], 439; 
Cobb v. New Englund Mutual Marine Ins. Co., 6 Gray [Mass.], 
193; Stephenson v. Piscataqua Fire & Marine Ins. Co., 54 
Me., 55; Allegre v. Maryland Ins. Co., 2G. & J. [Md.], 136; 
Rosenwald v. Phenia Ins. Co.,3 N. Y. Supp., 215; Murney v. 
Fireman's Fund Ins. Co., 30 N.W. Rep. [Mich.], 350; Pheenia 
Ins. Co. v. Badger, 53 Wis., 283; Millandon v. Atlantic Ins. 
Co., 8 La., 561. 


Post, C. J. 


The defendant in error (hereafter referred to as the 
“plaintiff’) recovered judgment in the district court for 
Otoe county against the Connecticut Fire Insurance Com- 
pany (hereafter called the “defendant”) upon a certain 
policy of insurance covering a dwelling house situated in 
said county, together with the furniture and wearing ap- 
parel of the insured, and which is presented for review 
by means of a petition in error addressed to this court. 
Of the numerous assignments of error we shall notice a 
single one, viz., that the verdict and judgment are not sus- 
tained by sufficient evidence. In the policy, which is set 
out in the petition, is found the following: “7. * * * 
Loss or damage to property partially or totally destroyed, 
unless the amount of said loss or damage is agreed upon 
between the assured and the company, shall be appraised 
by disinterested and competent persons, one to be se- 
lected by the company and one by the assured, and, where 
either party demand it, the two so chosen may select an 
umpire to act with them in case of disagreement, and if 
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the said appraisers fail to agree they shall refer the dif- 
ferences to such umpire, each party to pay their own ap- 
praisers and one-half of the umpire’s fees, and the award 
of any two, in writing, shall be binding and conclusive 
as to the amount of such loss or damage.” The petition, 
which is otherwise in the usual form, contains an allega- 
tion that subsequent to the loss charged the defendant’s 
agent and adjuster agreed to supply the plaintiff with 
blank forms to be used in making the proof of damage 
contemplated by the policy, and that afterwards, “during 
the month of July, the said agent and adjuster submitted 
to said plaintiff what they claimed were proofs of loss 
of said fire; that plaintiff, relying upon their said state- 
ment, signed the alleged proof of loss by mark, said 
plaintiff not being able to write or read writing, but that 
plaintiff afterward learned that the paper he had signed, 
supposing it to be a proof of loss, was an agreement to 
have said property appraised as provided in section 7 of 
said policy; that said plaintiff afterward learning that 
said paper signed by him was the instrument stated, to- 
wit, as required by section 7 of said policy, he immedi- 
ately notified said company of his ignorance of the nature 
of the instrument signed by him, and that he would not 
stand to or be bound by such instrument.” The defend- 
ant company, after a denial which puts in issue the fore- 
going allegations, charges that on the 14th day of July, 
1892, in consequence of a disagreement respecting the 
amount of the plaintiff’s damage, it was in writing agreed 
that all questions of difference between the parties should 
be submitted to arbitrators therein named, whose find- 
ing and decision should be conclusive upon the respective 
parties. The agreement aforesaid, which is set out at 
length, is specific in all of its provisions, and is prima facie 
a valid common law submission. (Z'ynan v. Tate, 3 Neb., 
388; Greer v. Canfield, 38 Neb., 169.) It appears further 
from the answer that the arbitrators thus mutually 
chosen were, on the 18th day of July, sworn to faithfully 
and impartially discharge their duties as such in accord- 
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ance with the terms of the written submission, and that 
on the 29th day of July said appraisers, pursuant to the 
authority conferred upon them by their said appoint- 
ment, made and published their finding and decision, as 
follows. 

“To the Parties in Interest: We, H. Wales and Louis 
Prue, the appraisers named in the foregoing agreement, 
having estimated and carefully appraised at its true cash 
value, the sound value, and the direct or immediate dam- 
age caused by fire which occurred on the 30th day of 
June, A. D. 1892, to the property described in the fore- 
going agreement, and having taken into consideration 
the age, condition, and location of said property previous 
to the fire, and also the value of the walls, materials, and 
any portion of the building saved, and after making an 
estimate of the cost of replacing said building and mak- 
ing proper deductions for depreciation and other causes, 
in accordance with the stipulations of the foregoing 
agreement, do hereby, under oath, find, determine, and 
award the sum of six hundred and ninety-one and 4-100 
dollars as the amount of said damage to the property 
therein described, and more particularly described as 
follows: $691.04, on 

“Witness our hands and seals at Nebraska City, Ne- 
braska, this 29th day of July, A. D. 1892. 

“HARRY WALES. [SEAL] 
“LOUIS PRUE. [SEAL.]” 

It is by the defendant further alleged that it has at all 
times since the date of said award been ready and willing 
to pay the same, and has tendered to the plaintiff the 
full amount thereof, which, upon the refusal of the latter, 
is brought into court for his use and benefit, in order that 
said tender may be kept good. The reply is a general 
denial. It. should in this connection be observed that 
no reference is made by counsel to the statement of the 
petition respecting plaintiff’s agreement to arbitrate and 
his alleged subsequent revocation thereof; but that alle- 
gation cannot at this time be regarded as material, since 


ar 
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the vital issue is tendered by the answer, which charges 
a particular agreement for submission to arbitrators, 
and an award rendered pursuant thereto. 

We may concede, as charged by the plaintiff that he 
was, through the fraud of defendant’s adjuster, induced 
to execute an agreement submitting to arbitrators the 
question of his damage, and which submission was by 
him in due season revoked upon the discovery of the 
fraud so practiced. Such facts do not of themselves, 
however, amount to a denial or an avoidance of the new 
matter pleaded as a defense, and would, if alleged in the 
reply, have been adjudged insufficient upon demurrer or 
motion to strike: 1. Because it cannot be presumed from 
the allegations of the petition and answer that they refer 
to thesame agreement. 2. An award, whether under the 
statute or at common law, is, in the absence of fraud or 
mistake, binding upon the parties thereto, and the bur- 
den of alleging and proving its invalidity rests upon the 
party seeking to impeach it. (Af{cDouwell v. Thomas, 4 Neb., 
542; Bentley v. Davis, 21 Neb., 685; Fudickar v. Guardian 
Mutual Life Ins. Co., 62 N. Y., 392; Camplin v. Fads, 24 8. 
W. Rep. [Ky.], 1068; Bowden v. Crow, 21 8. W. Rep. [Tex.], 
612; Merritt v. Thompson, 27 N. Y., 225.) 

The foregoing authorities fully sustain the proposi- 
tions stated, and render unnecessary an extended refer- 
ence to the evidence. It is sufficient that the execution 
of the agreement alleged in the answer is established 
beyond dispute, while the making and publishing of the 
award as charged was not controverted at the trial be- 
low. There was, it is true, evidence by the plaintiff tend- 
ing to prove a revocation by him of the agreement to ar- 
bitrate. But the plea of no award was at common law 
not allowed in an action of debt on an award actually 
made and published. (2 Chitty, Pleading, 308.) It is 
also a recognized rule of the common law that the right 
of revocation must be exercised before the publication of 
the award, otherwise it will be regarded as waived. 
(Milne v. Gratria, 7 Hast [Eng.], 608; Green v. Pole, 6 Bing. 
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[Eng.], 443; Bank of Monroe v. Widner, 11 Paige Ch. [N. 
Y.J, 529; Hunt v. Wilson, 6 N. H., 36; Clement v. Hadlock, 
13 N. H., 185; Haskell v. Whitney, 12 Mass., 47; Kinkead, 
Code Pleading, sec. 205; 2 Ency. of Pleading & Practice, 
597, and note.) 

It is argued in defense of the judgment that the admis- 
sion of evidence in the nature of a confession and avoid- 
ance under a general denial should be objected to at the 
time and specially assigned as error. That proposition 
is undoubtedly sound as a statement of the general rule, 
but it can for.obvious reasons have no application where, 
as in the case at bar, there is an entire failure of proof 
to sustain the finding or verdict complained of. <A judg- 
ment based upon such a finding is not only unsupported 
by the evidence, but is contrary to law within the mean- 
ing of the Code. The case of Omaha Fire Ins. Co. v. 
Dierks, 48 Neb., 473, relied upon by the defendant in 
error, in nowise conflicts with the views here expressed. 
It follows that the judgment must be reversed and the 
cause remanded for trial de novo. 


REVERSED. 


MILTon H. BROWN ET AL. V. OzIAL W. HOGAN. 
FILeD DECEMBER 2, 1896. No. 6907. 


1. Chattel Mortgages: RicHT oF PossEssion. The discretion conferred 
upon a mortgagee by a stipulation authorizing him to take pos- 
session of the mortgaged chattels at any time he feels himself in- 
secure is not an arbitrary one, but depends upon some act of the 
mortgagor, done or threatened, which tends to impair the security. 


2. Replevin: Issur. The question for determination in an action of 
replevin, under the practice in this state, is that of the rights of 
the parties with respect to the possession of the property at the 
time of the commencement of the action. 


ERROR from the district court of Dawson county. Tried 
below before HOLCOMB, J. 


* 


VOL. 49] SEPTEMBER TERM, 1896. T47 


Brown vy. Hogan. 


C. W. MeNamar and G. W. Foe, for plaintiffs in error. 
George C. Gillan and E. A. Cook, contra. 


Post, C. J. 


This was an action of replevin by the defendant in 
error, Ozial W. Hogan, who sued to recover possession 
of three horses, a wagon, and harness, and which re- 
sulted in the judgment in his favor in the district court 
for Dawson county, now before us for review. 

It appears from the pleadings below that the plaintiff 
therein, on the 18th day of August, 1891, mortgaged the 
property in controversy to one Boyer as security for a 
note of even date therewith for $165, payable December 
18, 1891, with interest from date at the rate of ten per 
cent per annum. By the terms of said mortgage, Hogan 
was authorized to retain possession of the property in 
controversy until the maturity of the note above de- 
scribed, said condition being accompanied by the follow- 
ing proviso: “In case the mortgagee shall at any time 
deem himself unsafe, then, and in that case, it shall be 
lawful for the said mortgagee, or his assigns, by himself 
or agent, to take immediate possession of said goods and 
chattels wherever found, the possession of these presents 
being his sufficient authority therefor.” The note and 
mortgage aforesaid were, prior to the maturity thereof, 
assigned by Boyer, the mortgagee named, to the plaintiffs 
iu error, Brown and Bleekman, who thereafter, on the 8th 
day of October, 1891, claiming that their security was 
being impaired by reason of Hogan’s neglect to properly 
care for the property in controversy, took possession of 
said property and were proceeding to sell the same in sat- 
isfaction of the mortgage debt, when it was taken from 
them in obedience to the writ in this action. The al- 
leged negligence on his part is, in terms, denied by the 
defendant in error, who in substance charges that the 
claim in that regard is not made in good faith, but is on 


° 
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the contrary a mere pretense, under which it is sought 
unlawfully to deprive him of the possession of his prop- 
erty. We find in the record abundant evidence to sus- 
tain the contention that there was, when the property 
was taken by the plaintiffs in error, and at the date of the 
commencement of the action, no threatened impairment 
of their security. The case is, therefore, clearly within 
the rule asserted in Newlean v. Olson, 22 Neb., 717, Lich- 
tenberger v. Johuson, 32 Neb., 185, and Case Plow Works v. 
Marr, 33 Neb., 215, viz., that the discretion conferred 
upon the mortgagee by a condition like that quoted is 
,not an arbitrary one, authorizing him, at his pleasure, to 
seize and sell the mortgaged property, but depends upon 
some act of the mortgagor, done or threatened, which 
tends to impair the value of his security. It follows that 
the defendant in error was entitled to the possession of 
the property at the date of the commencement of the 
action, and that the judgment in his favor is right, unless, 
as contended by plaintiffs in error, a different result 
should have been reached by reason of the maturity of 
the mortgage debt pending the trial of the cause upon its 
merits. 

We have been referred to cases from other courts 
which appear to sustain the proposition here contended 
for upon the ground that it is permissible for the court 
in actions of this character to determine the rights of 
the parties as they exist at the time of the trial; but the 
eases cited, although doubtless sound as expositions of 
the statutes by which they are controlled, cannot be ac- 
cepted as authority in this state, in view of the peculiar 
language of our statute, which prescribes the form of 
verdict and judgment in actions of replevin. It is by 
section 191, Code of Civil Procedure, provided that in 
all cases where the property has been delivered to the 
plaintiff and the jury shall find upon issue joined for the 
defendant, they shall find whether the defendant had 
the right of property or right of possession only at the 
commencement of the suit, and if they find either in his 
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favor, they shall assess such damages against the plaint- 
iff as they may deem right and proper, for which, with 
costs of suit, the court shall render judgment. Section 
191¢, in substance, provides that the judgment in case of 
a failure of the plaintiff to prosecute, or in case of a ver- 
dict for the defendant upon the merits when the prop- 
erty has been delivered to the plaintiff, shall be for the 
return of the property or the value thereof in case a 
return cannot be had, or the value of the possession of 
the same, and damages for withholding the property, and 
costs of suit, while section 192 declares that where the 
property has been delivered to the plaintiff and the jury 
shall find for the plaintiff, on issue joined, or on inquiry 
of damage upon a judgment by default, they shall assess 
adequate damages in his favor for the illegal detention 
of the property, for which, with costs of suit, the court 
shall enter judgment. These requirements have, as a 
rule, been held mandatory, and a compliance therewith 
essential in order to sustain judgments rendered in ac- 
tions of replevin. (lanker v. Sine, 835 Neb., 746; Garber 
v. Palmer, 47 Neb., 699.) They also, as has been fre- 
quently said by this court, contemplate that the question 
to be determined in a controversy of this character is that 
of the rights of the parties with respect to the possession 
of the property at the time the action was commenced. 
(Gillespie v. Brown, 16 Neb., 457; Blue Valley Bank v. Banc, 
20 Neb., 295; Kay v. Noll, 20 Neb., 380; Fischer v. Burch- 
all, 27 Neb., 245; Shackleford v. Hargreaves, 42 Neb., 680; 
Kilpatrick-Koch Dry Goods Co. v. Strauss, 45 Neb., 793.) 
The cases here cited are, it is believed, decisive of the 
case at bar, and render unnecessary an examination of 
the other questions discussed by counsel. 


JUDGMENT AFFIRMED. 
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JACOB C. DENISE v. CITY OF OMAHA. 
FiLED DECEMBER 2,1896. No. 6886, 


1, Instructions: AssignMENTS OF Error: REViEw. Where an assign- 
ment of error refers in gross to a series of propositions embodied 
in separate paragraphs of the charge to the jury, it need be exam- 
ined no further than to ascertain that any one of the series ex- 
cepted to is sound. 


2. Where alleged errors in the refusals to give 
several proffered instructions are grouped in the assignment, it 
does not require any further attention after it is ascertained that 


one of the propositions to which complaint is urged is correct. 


: MopIFIcATION: OBJECTIONS: REVIEW. To secure review of 
the action of a trial court in modifying a requested instruction to 
a jury it is necessary to note an exception to such modification. 


bag 


4. : REPETITIONS. It is not ground for the reversal of a case that 
the trial court repeated a proposition of law in the instructions 
each time in proper connection with facts or other principles in- 
volved, or where it does not appear that the effect was to perplex 


or mislead the jury. (Gran v. Houston, 45 Neb., 813.) 


: OBJECTIONS: NEW TRIAL, Objections to instructions, to be 
available on review, must be specifically pointed out in a motion 
for new trial. 


6. Review: RULINGS ON OBJECTIONS: OFFER OF Proor. “The ruling of 
the trial court in sustaining an objection to a question put to one’s 
own witness cannot be reviewed where the complaining party has 
failed to make an offer of the testimony, indicating what he ex- 
pects to prove by the witness, in response to the question pro- 
pounded and overruled.” (Barr v. City of Omaha, 42 Neb., 341.) 


OssEecTions. Alleged errors in the admission of evidence 
cannot be reviewed where no objection to its reception was inter- 
posed in the trial court 


: EVIDENCE: HARMLESS ERROR. The exclusion of offered evi- 
dence is not prejudicial error where the witness has previously 
given or subsequently gives the evidence sought to be introduced, 
or that of like character and to the same effect. (Halbert v. Rosen- 
balm, 49 Neb., 498.) 


: ASSIGNMENTS OF Error. The action of a trial court 
in the admission of evidence will not be reviewed in the absence of 
any assignment in reference thereto. 


9. 


10. 7 : . Assignment in relation to the admission of 
certain testimony of the value of a lot, without considering in the 
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estimate the improvements thereon, held, that the evidence was 
competent and the assignment unavailable. 


11, 3 . The action of the trial court in sustaining objec- 
tions to certain questions put to a witness for defendant on cross- 
examination examined, and held not erroneous. 


12. Action to Recover Damages Resulting From Grading a Street: 
VERDICT FOR DEFENDANT. Held, That there was sufficient evidence 
to support the verdict rendered. 


13, Review: Bit, or Exceptions. Where it is sought to present to 
this court alleged errors occurring at the trial in a district court, 
to determine which involves an examination of matters which can 
only properly be presented by a bill of exceptions, such bill, settled 
and signed as prescribed by law, is indispensably necessary. (Scott 
v. Spencer, 42 Neb., 632.) 


Error from the district court of Douglas county. 
Tried below before DAvis, J. 


Warren Suitzler, for plaintiff in error. 
W. J. Connell and E. J. Coriish, contra. 


HARRISON, J. 


The plaintiff commenced this action in the district 
court of Douglas county, against the city of Omaha, to 
recover damages which he alleged in his petition were 
caused by the grading, by or under the directions and 
authority of defendant, of certain streets in the city and 
adjacent to residence property owned by plaintiff, and on 
which he had a tenement house or houses. Issues were 
joined and tried, and the trial resulted in a verdict and 
judgment adverse to the plaintiff; hence the presenta- 
tion of the case, on his part, to this court for a review 
of the proceedings in the district court. 

One assignment of error was as follows: “The court 
erred in giving instructions on its own behalf, numbered 
as follows: ‘Iwo (2), three (3), four (4), five (5), six (6), 
seven (7), and eight (8).”” Nos. 3 and 5 of the instructions, 
to which reference was therein made, were without error, 
and as there was no separate and specific assignment, it 
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needs no further examination. (Pollock v. Whipple, 45 
Neb., 844; Ripp v. Hale, 45 Neb., 567.) 

It is urged that the court erred in refusing to give 
instructions asked on behalf of the plaintiff, numbered as 
follows: “Three (8), six (6), seven (7), eight (8), nine (9), 
ten (10), eleven (11), and twelve (12), and in changing 
number four (4) and giving it as changed.” This assign- 
ment is not directed against the refusal to give any par- 
ticular one of the instructions, but refers to all. Some of 
then were unobjectionable, and the proposition embodied 
in at least one of them had been fully covered by a para- 
graph of the charge given. Under such conditions, the © 
assignment need not be further considered. (Pollock v. 
Whipple, supra; Ripp v. Hale, supra.) In regard to the 
portion of the assignment which relates to the modifi- 
cation of the instruction numbered 4, requested by plaint- 
iff, no exception was noted to the modification in the trial 
court; hence the objection is not available here. 

It is argued that undue prominence was given by 
the repetition in certain paragraphs of the instructions 
of the proposition that in order to recover, the plaintiff 
must produce a preponderance of the testimony. The 
idea expressed was entirely proper in the connection in 
which it appeared in the instructions, and from a careful 
review of the record of the whole proceedings during the 
hearing in the trial court, we are constrained to believe 
that the portions of the instructions attacked were not 
open to the objection that they tended to mislead the 
jury. If they did not, there was no available error. (Gran 
v. Houston, 45 Neb., 8138; Hill v. State, 42 Neb., 503; Cars- 
tens v. McDonald, 38 Neb., 858; Seebrock v. Fedawa, 30 
Neb., 424.) Furthermore, the motion for new trial con- 
tained no specific complaint in respect to these instruc- 
tions on the ground now urged, which would preclude an 
examination of the objection here. (Barr v. City of Omaha, 
42 Neb., 342.) 

There are several assignments which point to alleged 
errors in the exclusion of designated portions of the testi- 
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mony. In respect to the majority of them it suffices to 
say that no offer to prove the facts sought to be elicited 
by the questions to which objections were sustained fol- 
lowed such action, which renders the alleged errors una- 
vailable. (Barr v. City of Omaha, 42 Neb., 342.) One of 
the questions as to which the above mentioned objection 
was urged was numbered 444. To this, it appears by 
the record, no objection was interposed. 

A hypothetical question was asked one of the wit- 
nesses for plaintiff, and was “objected to as assuming 
facts not proven.” The objection was sustained, and to 
this action an exception was noted. The question was 
not open to the objection made and sustained, but imme- 
diately following this the witness was further interro- 
gated on thé same line, and the information expected in 
reply to the rejected interrogatory was thereby elicited, 
hence there was no prejudicial error. (Halbert v. Rosen- 
balm, 49 Neb., 498.) 

It is urged in the brief filed for plaintiff that there was 
error in overruling an objection made for plaintiff to 
question numbered 533 propounded to a witness for de- 
fendant. There was no assignment of error in respect to 
this, hence it will not be considered. 

It is contended that the trial court erred “in admitting 
the testimony of any of the real estate men called by de- 
fendant, as they did not take into account, in giving their 
opinions, the improvements on the property. See, for in- 
stance, Mr. Hascall’s testimony, questions 679 and 696, 
and Mr. Ames’ No. 745. Others were to the same effect.” 
No objection was made to the introduction of a large 
portion of the testimony of the character here indicated. 
The particular question is not alluded to in the assign- 
ment quoted, but there was an objection made to a ques- 
tion of the overruling of which error is assigned, and by 
which jhe point urged may be said to have been pre- 
sented. The value of the house or houses separately 
from that of the lot had been shown by a number of 
witnesses, and it was certainly not objectionable to prove 
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the value of the lot, or land, separately from the improve- 
ments. It was competent, in view of the condition of 
the evidence. The jury, by a comparison and combina- 
tion of the values shown of the lot alone and the improve- 
ments in themselves, or the two together, could form a 
correct conclusion as to their values either before or after 
the grading which was claimed to have reduced the value 
and caused the damages. 

The city engineer was called as a witness and some 
drawings or “profiles” were identified by him as showing 
the streets at or near the plaintiff’s property, and also 
their original surface lines, established grades, and 
changes of grade, etc., and from these drawings and his 
own knowledge of the matters, he gave testimony in re- 
lation to the work done at the time the streets were 
graded, and of the condition of the plaintiff’s property, or 
the lot, after the work was done. On cross-examination 
he was asked certain questions, to which objections were 
interposed and sustained. It is claimed that the ques- 
tions to which we have just referred were for the pur- 
pose of ascertaining the knowledge of the witness on the 
subject, about which he was testifying, and further, to 
test his capacity as an expert witness. The questions 
had no relevancy, nor could the testimony which it was 
sought to draw out by them have any, to the subjects 
embraced in the testimony of the witness, nor do we think 
it would have tended in the least to assist in an investiga- 
tion in regard to the ability of the witness as an engineer, 
and we are unable to see wherein the plaintiff was preju- 
diced by the exclusion of the testimony. 

It is urged that the verdict was not sustained by suffi- 
cient evidence. We are not prepared to say, after a careful 
perusal of the evidence, that we would have reached the 
same conclusion as did the jury, but there was sufficient 
evidence to support the verdict rendered, hence it will not 
be disturbed. (Converse v. Meyer, 14 Neb., 190; Durrell v. 
fart, 25 Neb., 610.) Moreover, we will add here that we 
need not have examined into the sufficiency of the evi- 
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dence to warrant the verdict, nor into the questions 
mooted in regard to the exclusion or improper reception 
of evidence, nor, indeed, any point to determine which a 
resort to the bill of exceptions became necessary, for 
what appears in the record as the bill of exceptions has 
not been settled or signed by either the trial judge or the 
clerk of the district court in which the case was tried. 
The following stipulation, signed by the attorneys in the 
case, is of the record, to-wit: “It is hereby stipulated and 
agreed that the within is a complete transcript of the evi- 
dence and all exhibits introduced in the above -entitled 
cause, and that the same may be filed as the bill of excep- 
tions in said cause and made a part of the record therein.” 
But this is not sufficient to entitle the matters so at- 
tempted to be made of record to examination. “Where 
it is sought to present to this court alleged errors 
occurring at the trial in a district court, a bill of excep- 
tions settled and signed as required by law is indispen- 
sably necessary.” (Scott +. Spencer, 42 Neb., 632; Reyn- 
olds v. Deitz, 39 Neb., 180; Edwards v. Kearney, 14 Neb., 


83.) 
AFFIRMED. 


STATE OF NEBRASKA, EX REL. P. T. LEWELLEN ET AL, V. 
SAMUEL SMITH ET AL. 


Firep DECEMBER 2, 1896. No. 8811. 


1. Mandamus: TITLE To Orrice. The title to an office cannot be tried 
and adjudicated in an action of mandamus. (State v. Plambeck, 36 
Neb., 401.) 


2. Schools and School Districts: TEAcHERS: CONTRACTS. A contract 
to teach in one of the free schools of the ordinary districts is one 
of employment. The district, represented by the board, is an em- 
ployer, and the teacher an employe. 


: OFFICERS. The teacher in such schools is not a public 
officer. : 


4, To the state and county superintendents and 
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the schoo] district boards is by law given the genera! care and 
supervision of the free schools of this state. 


5. Mandamus: ScHoors: EMPLOYMENT OF TEACHER. The employment 
of teachers for the free schools is of the duties cast by law upon 
the district boards, and the discretion and decision of the officers 
composing such a district board, as to whom they will employ as a 
teacher, cannot be controlled by writ of mandamus issued at the 
instance of taxpayers and voters of the district. 


Erroxr from the district court of Gage county. Tried 
below before Lerron, J. 


The opinion contains a statement of the case. 


L. M. Pemberton and 8. D. Killen, for plaintiffs in error: 


The board had authority to enter into the written con- 
tract to employ H. W. Killen as teacher. He was quali- 
fied to teach. The contract is binding on the district. 
Mandamus is the proper remedy. (Jfontygomery v. State, 35 
Neb., 655; Russell v. State, 13 Neb., 68; AlcGuiness v. School 
District, 39 Minn., 499; Place v. Township of Colfax, 56 Ia., 
573; Farrell v. School District, 98 Mich., 43; Tripp v. School 
District, 50 Wis., 651; Hull vr. Independent District, 82 Ta., 
686; Jforley v. Power, 5 Lea [Tenn.], 692; State v. Dodson, 
21 Neb., 218; State v. Juynes, 19 Neb., 161; State v. Calla- 
han, 61 N. W. Rep. [N. Dak.], 1025; Cleveland v. Amy, 88 
Mich., 374; Reubelt v. School Town of Noblesville, 106 Ind., 
478; Gates v. School District, 14 8S. W. Rep. [Ark.], 656; 
Caldicell v. School District, 55 Fed. Rep., 372; Attorney 
General v. City of Boston, 123 Mass., 460; State v. Wright- 
son, 56 N. J. Law, 126.) 

Citizens and taxpayers of the district and patrons of 
the schoo] bad the right to bring the action as relators. 
(State v. Shropshire, 4 Neb., 411; State v. Stearns, 11 Neb., 
106; State v. City of Kearney, 25 Neb., 262; State v. Stud- 
heit, 11 Neb., 360; Atkinson v. Hutchinson, 68 Ta., 161; 
School District 1. Cowee, 9 Neb., 53; Frans v. Young, 30 
Neb., 360; American Water-Works Co. v. State, 31 Neb., 
445.) 
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Hazlett & Jack, contra: 


Mandamus is not the proper remedy. (State r. Rising, 
15 Nev., 164; People v. Hyde Park, 117 U1, 462; Meredith 
vt. Supervisors of County of Sacramento, 50 Cal., 433; State 
v. Plambeck, 36 Neb., 401; State v. Palmer, 10 Neb., 203; 
State v. Jaynes, 19 Neb., 164; People v. Goetting, 30 N. E. 
Rep. [N. Y.], 968; People vr. Stevens, 5 Hill (N. Y.], 616; 
People v. Fletcher, 2 Scam. [Wl], 487; Bonner v. State, T 
Ga., 473; People v. Kip, 4 Cow. [N. Y.], 382; St. Louis 
County Court v. Sparks, 10 Mo., 117; State cv. Thompson, 
Auditor, 36 Mo., 70.) 

There is an adequate remedy at law. (Bays vr, State, 6 
Neb., 173; Kennedy v. Board of Education, 22 Pac. Rep. 
[Cal.], 1042.) 


HARRISON, J. 


On August 28, 1896, the relators filed a petition in the 
district court of Gage county, in which it was alleged 
that they were residents of the village of Iilley, in said 
county, and voters and taxpayers of school district No. 9, 
Gage county; that the respondents, Samuel Smith and 
John F. Kees, were members of the school board of 
said district,—Smith, the director, and Kees, the modera- 
tor,—-and that Elijah H. Filley was the treasurer of the 
district; that on the 27th day of June, 1896, the then 
moderator and treasurer of the school district entered 
into a contract with H. W. Killen, a legaJiy authorized 
school teacher, to teach the school in said district during 
the ensuing school year; that the date of the commence- 
ment of the performance of the contract was fixed, by its 
terms, of date August 31, 1896; that the director and 
moderator of respondents had asserted that the teacher, 
H. W. Killen, could not teach the school or have access 
to the school building for the purpose of teaching, but 
one Charles H. Kindig, also made a respondent, with 
whom the district officers claimed to have made a con- 
tract for such purpose, would take charge of the school 
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during the school year; that such action would deprive 
H. W. Killen of his rights as teacher under his contract, 
render the district liable to him in damages by reason of 
such infringement of his rights, aud would also deprive 
the patrons of the school of his services as teacher. The 
prayer of the petition was as follows: “Relators therefore 
pray that a writ or order of mandamus may issue com- 
manding said defendants, Saniuel Smith and John F. 
Kees, to open the school-house in said district No. 9 of 
Gage county, Nebraska, to said H. W. Killen on the said 
31st day of August, 1896, or as soon thereafter as possible, 
and to put said H. W. Killen in possession of said school- 
house and in charge of the school therein as teacher and 
to recognize said Killen as the duly employed teacher 
of the schoo} in said district and accept him as such and 
to permit him to teach the school in said district as by 
said contract he is employed to do, and to grant such 
other relief to relator as he may justly be entitled to by 
reason of the premises, and to require the said Charles H. 
Kindig to permit said H. W. Killen to take possession 
of said school-house and teach said school as provided 
in said contract.” The respondents answered, and to the 
auswer a reply was filed, and of the issues raised a trial to 
the court resulted in a dismissal of the cause. The re- 
lators present the case here for review by error proceed- 
ings. 

It was and is contended for relators that the position 
of teacher is an office, or such a right to a place as to con- 
stitute a franchise. If, for the sake of argument, this be 
conceded, then it further appeared that there was a per- 
son other than the one whose right or title to the office 
or place was asserted by relators, who was occupying it 
under claim of right of title—a de facto incumbent,—and 
this was not the proper action in which to test the ques- 
tion of title. The title to an office cannot be tried and 
adjudicated in an action of mandamus. (State v. Plambeck, 
36 Neb., 401; State v. Jaynes, 19 Neb., 164; State v. Pal- 
mer, 10 Neb., 203; People v. Goetting, 30 N. E. Rep. (N. Y.], 
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968; People v. Harvey, 62 Cal., 508; Kelly v. Edwards, 69 
Cal., 460.) The contract to teach in the common or free 
schools of the grade of the one in the district in which 
this controversy arose is one of employment, and the 
relative positions occupied by the district represented 
by the board and the teacher are those of employer and 
employe. A teacher in the schools of the ordinary dis- 
trict is not a public officer, nor is his position an office. 
(Bays v. State, 6 Neb., 167; Heath v. Johnson, 15 §. E. Rep. 
[W. Va.], 980.) This being true, for any violation of the 
rights of a teacher under an existing contract there would 
be an adequate remedy in an action to recover damages 
for a breach of the contract, and mandamus would not lie. 

It will doubtless be remembered that the relators in 
this case did not include the teacher; but the right to 
appear and demand that a certain person be allowed to 
occupy the position of teacher in the school of the dis- 
trict, under an alleged contract to do so, was based on 
the facts that the relators were residents, voters, and tax- 
payers of the district, and one of them had children to 
attend the school. The care and supervision of the free 
schools of the state is committed by law to a state super- 
intendent, a county superintendent, and the district 
boards. Of the duties of the last mentioned it is said in 
section 3, chapter 79, subdivision 5, Compiled Statutes, 
1895: “The district board shall have the general care of 
the school, and shall have power to classify and grade the 
scholars in their district and cause them to be taught in 
such schools and departments as they may deem expedi- 
ent; to provide a course of study, which may include all 
studies necessary for a first grade certificate; and to 
make such rules and regulations as they may think neces- 
sarv for the government and health of the scholars.” 
And in section 11, in subdivision 4, same chapter, the 
boards, or certain of the members, are given the power 
and duty of hiring teachers by contract, in writing and 
with prescribed formalities, and it has been determined: 
“The district school board is specially invested by statute 
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with the general care and management of the school and 
the employment of the teachers, and, as an incident to 
these powers, has a right to discharge a teacher for incom- 
petence, or for any other sufficient cause, at the will and 
pleasure of a majority of its members.” (Bays v. State, 
supra; Vallery vr. State, 42 Neb., 127.) The matter of hir- 
ing a teacher for the school, and who should be employed, 
was committed by law to the judgment and discretion of 
the district board; and the action of the board or its 
proper members in regard to hiring a teacher, with whom 
a contract should be completed, or the question of with 
whom the board had made a contract, cannot be con- 
trolled by mandamus issued at the instance of a taxpayer 
of the district or parties who have children to attend or 
in attendance upon the school. It follows that the judg- 
ment of the district court was right and will be ° 


AFFIRMED. 


JOHN W. ARGABRIGHT V. STATE OF NEBRASKA. 
Firep DECEMBER 2, 1896. No. 8148. 


Witnesses: INSTRUCTIONS. The jury are the sole judges of the credi- 
bility of witnesses, and it is error for a trial court, in a criminal 
case, to single out a particular witness for the defense, by name, 
and give to the jury a cautionary instruction which applies di- 
rectly to his testimony the rule of “falsus in uno, falsus in omnibus.” 


Ernok to the district court for Nemaha county. ‘Tried 
below before BABCOCK, J. 


W. A. Kelligar and John S. Stull, for plaintiff in error. 


A. S. Churchill, Attorney General, and George A. Day, 
Deputy Attorney General, for the state. 
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HARRISON, J. 


The plaintiff in error was, by an indictment filed in the 
district court of Nemaha county, charged with the crime 
of murder, and after a plea of “not guilty” was placed on 
trial. As a result of the trial he was convicted of man- 
slaughter, and after motion for new trial was heard and 
overrwed, he was sentenced to imprisonment in the peni- 
tentiary for a term of ten years. To obtain a review of 
the proceedings had during the trial, thé case is pre- 
sented to this court by petition in error. 

No bill of exceptions has been filed in the case by 
plaintiff in error, for reasons which we need not here re- 
count or notice, having been unable to obtain one; hence 
we can consider no other or further of the errors assigned 
than such as are fully apparent in the transcript pre- 
pared by the clerk of the district court. Of these one is 
that the court erred in giving instruction numbered thir- 
teen of those requested to be given by the state. The in- 
struction attacked is as follows: “If the jury believe from 
the evidence that the witnesses Lewis Morris, Hilton 
Stanley, and Perry Waltz have willfully sworn falsely on 
this trial as to any matter or thing material to the issue 
in the case, then the jury are at liberty to disregard their 
entire testimony, except in so far as it has been corrobo- 
rated by other credible evidence, or by facts and circum- 
stances proved on the trial.” It is contended that this 
portion of the charge of the court is erroneous, in that it 
singled out certain individuals of the witnesses and di- 
rects especial attention to them and their testimony, re- 
spectively. That such action of the trial court was well 
calculated to induce a belief or an impression in the 
minds of the jury, or in the mind of any one or more of 
them, of the court’s disbelief of the testimony of the wit- 
ness or witnesses specifically named, or at least that the 
court viewed it with suspicion and felt inclined to dis- 
credit it. 

One of the governing principles of the question in- 
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a 


volved is that it is for the jury, and not the court, to pass 
upon the credibility of witnesses and to determine the 
weight to be accorded their testimony (Hedman v. Ander- 
son, 6 Neb., 392; Heldt v. State, 20 Neb., 492; State v._ 
Cushing, 29 Mo., 215; Shellabarger v. Nafius, 15 Kan., 547; 
State v. Stout, 31 Mo., 406); and extending this doctrine 
and applying it to an instruction on the maxim, Falsus 
in uno, falsus in omnibus, “the credibility of a witness who 
knowingly testifies falsely as to one or more material 
facts is wholly a matter for the jury.” (Schuek v. Hagar, 
24 Minn., 339.) “It is error to single out a particular 
witness and to direct such a cautionary instruction, al- 
though couched in proper terms against his testimony. 
The reason is that such a course tends to convey to the 
minds of the jury the impression that the testimony of 
the particular witness is disbelieved by the judge and is 
to be disregarded,—a question which it is their province 
to determine, and not his.” (2 Thompson, Trials, sec. 
2423, p. 1772.) “It is not usual for a court to point out 
a particular witness and tell the jury to disregard his 
testimony if they think he has testified falsely in any ma- 
terial particular; and when this is done, and all instruc- 
tions upon the defense which this witness’ testimony 
tends to establish are refused, the jury must understand 
the court to be of opinion that no case of self-defense is 
made out; in other words, that the testimony of the sus- 
pected witness is entirely unworthy of credit. This con- 
clusion may be correct, but it is the province of the jury, 
and not of the court, to pass upon the credibility of wit- 
nesses.” (State v. Stout, 31 Mo., 406.) “It is improper for 
the court to instruct the jury as to the weight they should 
give to particular testimony, or to the testimony of a 
particular witness, or to put a particular witness into 
undue prominence by charging the jury to find according 
to their belief in his evidence, if such charge tends to 
ignore other testimony; citing Chase v. Buhl Iron Works, 
55 Mich., 1389; Springett v. Colerick, 67 Mich., 362. On the 
other hand, a trial judge has no right so to instruct the 
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jury as manifestly to reflect upon a particular witness; 
citing Grand Rapids & I. R. Co. v. Martin, 41 Mich., 667, 
672; Wheeler v. Wallace, 53 Mich., 355.” “An instruction 
that if the jury find that any witness has testified falsely 
as to any material fact in the case, they are at liberty to 
reject and disbelieve all of his testimony, clearly and suf- 
ficiently states the law on the subject, and it is not error 
for the court to refuse to give a request applying such 
rule to a particular witness and challenging the attention 
of the jury to particular portions of his testimony, which 
the request assumes as false.” (Fraser v. Gates, 86 Mich., 
521.) “It is not proper for the court, in a criminal case, 
to designate the evidence of a witness who is not an ac- 
knowledged accomplice, and caution the jury against 
giving credence to it. Casting the influence of the court 
against the testimony of a particular witness, or the 
character of the evidence he gives, is not the usual way 
of either affecting the credibility of witnesses or the 
weight of testimony.” (Rafferty v. People, 72 Ill., 37.) In 
the case of Stufe vr. Kellerman, 14 Kan., 135, it was said: 
“Where an instruction is asked that if a particular wit- 
ness, naming him, has willfully testified falsely, etc., the 
justice should disregard his entire testimony, it is not 
error for the court to refuse such instruction and substi- 
tute one that if any witness has willfully testified falsely,” 
etc.; and it was further observed on the same subject: 
“With reference to the first we have little difficulty. The 
rulings of the court were unquestionably correct. For 
instance, the appellant asked the court to instruct the 
jury that if one witness, naming him, testified willfully, 
falsely, etc., they must disregard his entire testimony. 
Instead of this the court charged that if any witness 
testified willfully, falsely, etc. The latter is the proper 
way. To single out a witness and by name give such an 
instruction in reference to him suggests a suspicion, if 
it does not imply a belief, on the part of the court of the 
witness’ perjury.” (See, also, Cline v. Lindsey, 9 West. 
Rep. [Ind.], 218, s. c, 11 N. E. Rep., 441.) It is error to 
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single out and instruct upon the evidence of a particular 
witness. (Afuely v. State, 19 S. W. Rep. [Tex.], 915.) In 
the opinion in Housh v. State, 43 Neb., 163, in considering 
an objection alleged against an instruction it was stated 
by Post, J.: “Exception was taken to the following para- 
graph of the instructions: ‘Under the law of this state 
the accused is a competent witness in his own behalf, 
and you are bound to consider his testimony; but in de- 
termining what weight to give to his testimony you may 
weigh it as you would the testimony of any other witness, 
and you may take into consideration his interest in the 
result of the trial, his manner, and the probability or 
improbability of his testimony, and giving to his testi- 
mony such weight as, under all the circumstances, you 
think it entitled to.’ Were the question an open one at 
this time the writer would with reluctance sanction a 
practice which permits any reference by the court to the 
subject of the prisoner’s credibility as a witness. There 
is on principle no more reason to call the attention of the 
jury to him, and to caution them to consider his interest 
as affecting his credibility, than for like caution with 
respect to any other witness; but that question has been 
fully settled in this court by decisions in conformity with 
the practice in this case, which we are constrained to 
follow. (See St. Louis v. State, 8 Neb., 405; Murphy v. 
State, 15 Neb., 383.) In the opinion in the case of Watson 
v, Roode, 30 Neb., 264, one of the matters under considera- 
tion was the refusal of the trial court to give an instruc- 
tion to the jury worded as follows: “The court instructs 
the jury that if they believe from the evidence that the 
plaintiff, Orange A. Roode, is a person of bad reputation 
for truth and veracity in the neighborhood where he re- 
sides, then, as a matter of law, this fact tends to discredit 
his testimony, and the jury may entirely disregard it, 
except in so far as he is corroborated by other credible _ 
testimony, or by facts and circumstances proved on the 
trial,” and of this action it was said: “The defendant 
introduced several witnesses who testified that the plaint- 
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iff's reputation for truth and veracity in the neighbor- 
hood where he lived was bad. In view of this testimony 
the jury should have been told what weight should be 
given to the plaintiff’s testimony. The request con- 
tained a correct statement of law, and as it was not cov- 
ered by the instructions given it was error to refuse it;” 
and in the syllabus of the opinion it was stated: “When 
the general reputation of a witness for truth and veracity, 
in the neighborhood where he resides, is proven bad, the 
jury may entirely disregard the testimony of such wit- 
ness, except in so far as he is corroborated by other 
credible testimony.” 

Of the question presented in the last mentioned case 
it may be said that in an effort to impeach a witness on 
the ground that his reputation for truth and veracity is 
bad, the witness is necessarily, as a part of the attempted 
impeachment, singled out by name in the questions pro- 
pounded and the evidence directed specifically against 
him and his reputation for speaking the truth. Hence 
there is no impropriety in the trial court reading, as a 
portion of a charge to the jury, an instruction in which 
the witness sought to be impeached is named and the 
jury told to apply the proper tests and rules. In the 
application of the rule invoked in the case at bar, that of 
“falsus i uno, falsus in omnibus,” the question of whether 
any one of the witnesses has willfully given false testi- 
mony on any material point, and, if so, which of the wit- 
nesses has so testified, must be determined from a view 
and comparison of all the evidence adduced, which wit- 
ness or set of witnesses, if any, has so sworn falsely 
being as much a fact to be determined as any other por- 
tion of the inquiry, and its settlement, as in all points of 
fact, is one peculiarly and exclusively within the province 
of the jury. 

Believing, as we do, that to single out a witness or wit- 
nesses by name and instruct the jury with regard to him 
or them and the weight or credibility to be accorded his 
- or their testimony is subject to the infirmity that it may 
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mislead the jury, or some members thereof, to believe 
that the presiding judge doubts the integrity and truth- 
fulness of such witnesses or witness, and discredit be 
thus cast upon testimony when the entire question should 
have been solved by the jury, and, moreover, that all 
difficulty may in all cases be avoided and the purpose 
sought be subserved and effectually and properly at- 
tained by giving a general instruction on the subject, ap- 
plicable to any and all witnesses, we do not think it wise 
or best to extend the approval of this court to a doctrine 
or rule under which trial courts may designate witnesses 
by name in instructions upon the weight and credibility 
which may be given the testimony, beyond what has 
already been announced on the subject; hence we must 
disapprove the instruction given in the case at bar as 
improper and erroneous. The judgment and sentence of 
the district court will be reversed and the case remanded. 


REVERSED AND REMANDED. 


CHARLES W. SANFORD Vv. IvER JENSEN. 
Finep DECEMBER 2, 1896. No. 6831. 


1, Chattel Mortgages: RETENTION OF PossEssioN: Bona FrpE Pur- 
CHASERS. The retention of possession of mortgaged chattels by 
the mortgagor is, under section 11, chapter 32, Compiled Statutes, 
prime facie fraudulent as to his creditors, or subsequent good-faith 
purchasers, in case the mortgage had been duly filed. This pre- 
sumption may be entirely rebutted by proof. 


2. - 4 : : BURDEN OF PRoor. The legal presumption 
of fraud arising by virtue of said statute can be invoked only by a 
creditor or purchaser, and the latter cannot do so until he has first 
established his own good faith. When this is shown, and not until 
then, the burden is cast upon the person claiming under the mort- 
gage to show that it was made in good faith and without any in- 
tention to defraud. 


8. : 5 Essential element of “good faith,” as that | 
term is used in the above section, is,that the subsequent pur- 
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chaser must have acquired the mortgaged chattels for a valid con- 
sideration, and without actual knowledge of the existence of the 
mortgage, or notice of such facts as would put an ordinarily pru- 
dent man on inquiry. 


4. Conversion: PLEADING. In an action for conversion, a general alle- 
gation that the defendant unlawfully and wrongfully converted 
the property is sufficient. 


Error from the district court of Saunders county. 
Tried below before Batrss, J. 


Clark & Allen, for plaintiff in error. 
Simpson & Sornborger, contra. 


Norval, J. 


This action was instituted by Charles W. Sanford to - 
recover the value of a span of mules, which it is claimed 
the defendant converted. The answer is a general denial. 
At the close of plaintiff’s testimony, the jury, in obedience 
to a peremptory instruction of the court, returned a ver- 
dict for the defendant, upon which judgment was subse- 
quently rendered. Plaintiff prosecutes error. 

The question involved is whether, under uncontra- 
dicted testimony, the court erred in not submitting the 
cause to the jury, and in directing a verdict for the de- 
fendant. On the 14th day of November, 1887, one J. R. 
Eddy, a resident of Saunders county, and being the owner 
of the mules in question, executed and delivered his nego- 
-tiable promissory note to George A. Crafts for the sum 
of $680, payable ninety days after date, with interest at 
ten per cent, and at the same time secured the payment 
of said note by a chattel mortgage upon said mules, to- 
gether with other property. The mortgaged chattels 
were left in the possession of Eddy, and the mortgage was 
duly filed in the office of the county clerk of said county, 
the county in which the mortgagor then resided, on De- 
cember 31, 1887. Plaintiff purchased the note and mort- 
gage before maturity, in the usual course of business, for 
an adequate consideration, and he has ever since been 
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the owner and holder thereof. The note secured by the 
mortgage has not been paid nor any part thereof. The 
defendant bought the mules from Eddy long after the 
filing of the mortgage, and sold them, without the au- 
thority or consent of plaintiff, to John Hudkins, and re- 
ceived the purchase price. What consideration, if any, 
Jensen paid for the mules, or whether he at the time had 
actual notice of the mortgage, the record does not show, 
nor does it appear that the mortgage was made in good 
faith and for a valuable consideration. No testimony 
having been adduced as to these matters, counsel for the 
defendant argues that the proper verdict was returned, 
claiming that the burden was upon the plaintiff to es- 
tablish either the bona fides of the mortgage, or that the 
defendant is not a purchaser in good faith without notice. 
This proposition we shall now consider. 

Section 11, chapter 32, Compiled Statutes, declares: 
“Every sale made by a vendor of goods and chattels in his 
possession or under his control, and every assignment of 
goods and chattels, by way of mortgage or security, or 
upon any condition whatever, unless the same be accom- 
panied by an immediate delivery, and be followed by an 
actual and continued change of possession, of the things 
sold, mortgaged, or assigned, shall be presumed to be 
fraudulent and void, as against the creditors of the 
vendor, or the creditors of the person making such assign- 
ment, or subsequent purchasers in good faith; and shall 
be conclusive evidence of fraud unless it shall be made 
to appear on the part of the persons claiming under such 
sale or assignment that the same was made in good faith, 
and without any intent to defraud such creditors or pur- 
chasers.” The foregoing provisions have been frequently 
before the court for consideration, and it has been de- 
cided repeatedly that the retention of possession of mort- 
gaged chattels by the mortgagor renders the mortgage, 
although duly filed, prima facie fraudulent as to credit- 
ors of the mortgagor and subsequent good-faith purchas- 
ers, but that this presumption may be rebutted by evi- 
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dence; that in such case the mortgage is conclusively 
fraudulent unless it be shown that it was made in 
good faith and without any intent to defraud, and that 
the burden is upon the person claiming under such mort- 
gage to establish its bona fides. (Pyle v. Warren, 2 Neb., 
252; Robison v. Uhl, 6 Neb., 328; Miller v. Morgan, 11 
Neb., 121; Densmore v. Tomer, 11 Neb., 118; Alarsa v. 
Burley, 13 Neb., 261; Turner v. Killian, 12 Neb., 580; 
Severance v. Leavitt, 16 Neb., 439; Lorton v. Fowler, 18 Neb., 
224; Davis v. Scott, 22 Neb., 154.) The rule deducible 
from these decisions is that in a suit between the holder 
of a mortgage of chattels and the creditors of the mort- 
gagors or good-faith purchasers, the burden is upon the 
person claiming under such mortgage to show that it 
was made in good faith. Plaintiff contends that this 
rule is not applicable in this case, inasmuch as it was not 
established on the trial that the defendant purchased the 
mules in good faith. Only two classes of persons, credit- 
ors and purchasers in good faith, are entitled to the bene- 
fits of the section of the statute already quoted. As be- 
tween the parties to a chattel mortgage, there is no 
presumption that the instrument was made to defraud 
creditors, nor does the presumption of fraud arise in a 
controversy between a person claiming under a chattel 
mortgage and a mere trespasser, or one who has taken 
possession of the mortgaged property without a sem- 
blance of right or authority. The presumption of fraud 
cast upon a chattel mortgage by the statute, by reason of 
the mortgagor retaining possession of the chattels therein 
described, can be invoked only in a suit between a person 
claiming under the mortgage and either a creditor or 
purchaser in good faith. Manifestly such was the inten- 
tion of the legislature. Plaintiff, therefore, in order to 
recover was not required to make it appear that the mort- 
gage was made in good faith, unless the defendant is em- 
braced or included in one or the other of the classes 
entitled to invoke the aid of the statute. There is no 
claim that Jensen is a creditor of the mortgagor, but it is 
53 
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insisted that he purchased the mules. There is in the 
record the mere bald statement of two witnesses that he 
“bought” them, but no consideration was proved, nor was 
it attempted to be shown that he purchased without 
actual notice of the existence of the mortgage. To con- 
stitute a bona fide purchaser within the meaning of the 
statute, he must have bought without actual knowledge 
of the existence of the mortgage or notice of facts suffi- 
cient to have put an ordinarily prudent person on in- 
guiry. There is no presumption that the defendant 
was such a purchaser, but the burden was upon him to 
prove it by competent evidence, and until this was done, 
plaintiff was not required to introduce testimony to show 
the bona fides of the mortgagor. (Pyle v. Warren, 2 Neb., 
241; Ransom v. Schmela, 13 Neb., 73.) 

In the first case Lake, J., in construing the statute 
which we have just quoted, uses this language: “In the 
case at bar, it is undoubtedly true that the property de- 
scribed in the mortgage, and which is the subject of the 
action, was left in the possession of the mortgagor; and 
that, under the section of the statute just quoted, as to 
certain persons, the transaction would be declared fraud- 
ulent. But who is entitled to invoke the aid of this pro- 
vision? Not every person, most certainly. It is ex- 
pressly limited by unequivocal language to creditors of 
the perrons making the sale or assignment, and subse- 
quent purchasers in good faith. Before a purchaser can 
invoke the aid of this statute, he must establish his own 
bona fides. If, at the time of his purchase, he knew of the 
existence of the mortgage, he will take the property 
charged with the just claims of the mortgagee, or in case 
of an assignment of the assignee of the mortgagee under 
the mortgage.” If the defendant was aware of the mort- 
gage wheu he acquired the property, he has not been de- 
frauded by reason of the possession of the property being 
retained by the mortgagor, since it constituted no induce- 
ment to his purchasing. If he knew of the outstanding 
mortgage, he cannot invoke the statutory presumption of 
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fraud to defeat a recovery. It was for him to show that 
he was a good-faith purchaser. Had he done this, there 
could be no recovery by the plaintiff, unless he proved the 
bona fides of his mortgage. 

Counsel for defendant rely upon Norton v. Pilger, 30 
Neb., 860, to sustain their contention that it was essential 
to a recovery by plaintiff that he should prove the bona 
fides of the mortgage and the mala fides of the defendant’s 
possession. The views we have expressed do not conflict 
with that case. The first clause of the syllabus of the 
opinion reads thus: “A chattel mortgage or bill of sale 
of personal property, not accompanied by an immediate 
delivery and followed by an actual and continued change 
of possession of the property sold, mortgaged, or as- 
signed, is presumed to be fraudulent and void as against 
subsequent purchasers in good faith; and when offered 
in evidence in an action between the person claiming un- 
der it and a subsequent purchaser in good faith, and for 
value, to be effective it must be accompanied by evidence 
on the part of the person claiming under such chattel 
mortgage, or bill of sale, that the same was made in good 
faith and without intent to defraud creditors or pur- 
chasers. A prior recording of the instrument will not 
supersede the necessity of such proof.” The principle 
enunciated in the foreguing is in entire harmony with not 
only the prior decisions of this court, but in accord with 
the rule which we have announced as controlling this 
case. Had Jensen shown that he was a good-faith pur- 
chaser, the case of Norton rv. Pilger, supra, would have 
been in point, and it would have been necessary for this 
plaintiff to prove the good faith of the mortgage. 

It is urged that the petition fails to show a cause of 
action, because it does not allege that there was any con- 
sideration for the execution of the note and mortgage, or 
that the defendant’s possession or purchase was sala 
fides. This argument has already been met by the forego- 
ing discussion. Moreover, there is no averment in the 
petition that the defendant was a purchaser of the prop- 
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erty; hence it was not essential that the plaintiff should 
have pleaded the good faith in the execution of the mort- 
gage. Itis averred in the petition that the defendant ob- 
tained possession of the property and unlawfully and 
wrongfully converted the same to his own use. This 
was 2 Sufficient allegation of conversion of the property 
by the defendant. The judgment is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


L. H. Fort ET Au. v. R. B. THOMPSON. 
Firep DEcEwWBER 2, 1896. No. 8449. 


Injunction: Quo WaRRANTO. A court of equity will not at the suit of 
a private individual enjoin the county clerk, treasurer, and county 
judge from appointing county commissioners under section 68, ar- 
ticle 4, chapter 18, Compiled Statutes, 1895, the remedy being com- 
plete at law, by quo warranto against the persons appointed. 


ERRoR from the district court of Webster county. 
Tried below before BEALL, J. 


James McNeny, for plaintiffs in error. 
J. 8. Gilham, contra. 


NoRVAL, J. 


At the general election held in November, 1894, there 
was submitted to the electors of Webster county the 
proposition whether township organization should be dis- 
continued. The vote was returned to the county clerk 
and canvassed, which showed that there were cast at 
said election in said county 2,500 votes, of which 995 were 
in favor of discontinuing township organization and 985 
against the proposition. On the 4th day of January, 
1895, R. B. Thompson, an elector and taxpayer of Web- 
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ster county, instituted this action in the district court to 
restrain the defendants, who are, respectively, the county 
clerk, county judge, and treasurer of said county, from 
perfecting the newly adopted system of county govern- 
ment by appointing county commissioners in pursuance 
of the provisions of section 68, article 4, chapter 18, 
Compiled Statutes, 1895. The grounds set up in the pe- 
tition for relief are that the petition for submitting the 
question of the discontinuance of township organization 
was not signed by the requisite number of electors of the 
county; that, excluding the legal votes cast in favor of 
the proposition, it was not carried at the election, but 
was defeated; certain irregularities and misconduct on 
the part of the election officers in specified polling places;. 
and that the board of canvassers who canvassed the re- 
turns of said election did not declare the result, or that 
the proposition to discontinue township organization had 
been carried. The defendants demurred to the petition 
upon the ground, among others, that it failed to state 
sufficient facts to constitute a cause of action, which 
demurrer was overruled, and a perpetual injunction was 
granted as prayed. The defendants have prosecuted 
error therefrom to this court. 

The question presented for review is whether the peti- 
tion states any sufficient ground for the equitable inter- 
ference of the court, or for relief by injunction. -Author- 
ity is conferred by the statute upon any county under 
township organization to discontinue such form of gov- 
ernment whenever the majority of the electors of the 
county voting upon the question shall have so decided, at 
an election legally called for that purpose. (Compiled 
Statutes, ch. 18, art. 4, secs. 68, 70.) Section 64 of said 
article provides for the submission of the question of the 
discontinuance of township organization to the voters of 
the county, and the next section prescribes the forms of 
the ballots. 

“Sec. 66. If it shall appear from the returns of said 
election that a majority of the votes cast on the question 
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are against the continuance of township organization, 
then such organization shall cease to exist as soon as a 
board of county commissioners ure appointed and quali- 
fied, as hereafter provided. 

“Sec. 67. When township organization shall cease in 
any county, as provided by this act, the office of county 
commissioner, which became vacant by reason of its adop- 
tion, is hereby restored, and such county is hereby di- 
vided into commissioner districts, with the same bounda- 
ries and comprising the same territory as such districts 
had when township organization was adopted. 

“Sec. 68. On the first Saturday after the first Tuesday 
of January following the election at which township 
organization shall be voted to be discontinued the county 
commissioners of such county, for the purpose of tem- 
porary organization under this act, shall be appointed 
by the county clerk, treasurer, and county judge of said 
county, and their'successors shall be elected at the next 
general election, in the manner provided by law in cases 
of the first election of a board of commissioners in any 
county.” 

The legislature has made ample provisions for any 
county abandoning township organization and returning 
to the commissioner system of county government. The 
record discloses that the question of changing the form 
of government of Webster county was voted upon by the 
electors of the county, and that upon the face of the re- 
turns a majority of the votes cast was in favor of the 
proposition. It is sought by this action to restrain the 
appointment of commissioners in accordance with section 
68.above quoted, and thereby thwart the effecting of a 
temporary county organization in the mode contemplated 
by statute. We do not think the petition presents a case 
for equitable cognizance. The plaintiff seeks to have it 
judicially determined, in advance of any appointment 
being made, that the proposed or threatened appointment 
of commissioners by the defendants will be void. The 
powers of a court of equity cannot be successfully invoked 
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fur such a purpose. The action is not to protect some 
private right of the plaintiff, or to prevent a private 
wrong from being inflicted. If for any cause the election 
in Webster county for the discontinuance of township 
organization is illegal and invalid, and the defendants 
should make the threatened appointment, yet the plaint- 
iff or the public may never be injured thereby, since the 
persons so selected as commissioners might decline to 
qualify as such. Should they accept and attempt to dis- 
charge the duties of county commissioners redress could 
be obtained by quo warrante proceedings. (Judd v. Town of 
Fox Lake, 28 Wis., 583; Jones v. Black, 48 Ala., 540; Seager 
v. Kankakee County, 102 1, 669; Delahanty rv. Warner, 75 
Tll., 185; Holmes v. Oldham, 1 Hughes [U.S8.C.C.], 76; People 
v. City of Galesburg, 48 Ill, 485; Broicn cv. Reding, 50 N. H., 
336; 2 High, Injunctions; sec. 1812; Reemelin v. Mosby, 
47 O. St., 570.) The last was an action to enjoin the 
mayor of Cincinnati from appointing members of the 
board of city affairs, on the ground that the law provid- 
ing for their appointment is unconstitutional. It was 
held that injunction was not the appropriate remedy. 
_ The court in passing upon the question say: “There is yet 
no person setting up any claim to the offices held by 
plaintiffs, and, according to the petition, there can be 
none until the defendant shall exercise his power of ap- 
pointment. There is no averment that the defendant is 
atteinpting to interfere with the possession of the plaint- 
iffs, or that he threatens to do so. The averment is that 
he threatens to appoint the members of the board of city 
affairs in pursuance of the act passed at the special ses- 
sion of the legislature, and that ‘such members, if ap- 
pointed, will attempt to take possession of the offices now 
held by plaintiffs and to exercise and perform the duties 
lawfully incumbent upon the plaintiffs, and that they 
will endeavor to intrude into said offices and seize upon 
the records and property therein situated.’ Such at- 
tempted interference on the part of those who shall be 
appointed may, as we have seen, afford grounds for an in- 
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junction against them. The present action, however, has 
no other purpose than to prevent the mayor from exercis- 
ing his appointing power under the statute referred to, 
because it is feared that the persons whom he may ap- 
point to fill the offices thereby created may attempt to 
deprive the plaintiffs of those claimed by them. The only 
interest the plaintiffs now have, in seeking to test the 
constitutionality of the statute, is to have it determined, 
in advance of any appointments under it, that persons 
so appointed will acquire no valid title to the offices they 
may be selected to fill; and to have it adjudged that by 
reason of the unconstitutionality of the act the offices 
held by the plaintiffs have not been abolished, and, there- 
fore, their continuing title to them is unassailable, not- 
withstanding the act. The petition presents no ques- 
tions for adjudication except those relating to the title 
of the plaintiffs to the offices they claim to hold, and the 
authority of the mayor to perform the official act of ap- 
pointing other officers under the provisions of the statute. 
For the settlement of these questions injunction is not 
the proper remedy. An adequate remedy at law is pro- 
vided.” In Osborn v. Village of Oakland, 49 Neb., 340, 
decided at the present term, it was held that the holding 
of an election by the municipality for city officers would 
not be enjoined upon the alleged ground that the corpora- 
tion had no legal existence as a city. The principle 
which controlled the decision in that case governs this. 
The decree of the district court is reversed and the action 
dismissed. 

, REVERSED AND DISMISSED. 
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JOHN NICHOLS V. STATE OF NEBRASKA. 
Firuep DECEMBER 2, 1896. No. 8447. 


1. Intoxicating Liquors: SALE on Girr WITHOUT LicENSE. Under the 
provisions of section 11, chapter 50, Compiled Statutes, 1895, each 
act of selling or giving away any of the liquors therein named, 
without a license so to do, constitutes a misdemeanor punishable 
by fine or imprisonment. 


2. : INFORMATION: SENTENCE. In prosecutions under said 
section several distinct offenses may be charged in one informa- 
tion or indictment in different counts, and a separate sentence 
should be imposed for each offense of which the accused has been 
convicted. 

3. : : Counts: SENTENCE, Where an information 


contains different counts, each charging the defendant with the 
sale of intoxicating liquors in violation of section 11, chapter 50, 
Compiled Statutes, and he is found guilty under several counts, 
the punishment is not to be aggregated so as to make a single or 
entire punishment for all of the offenses, but a separate sentence 
is to be imposed for each conviction, the same as though all] such 
offenses were charged in separate informations and at different 
times. (State v. Chandler, 31 Kan., 201; State v. Carlyle, 33 Kan., 
716.) 


ERROR to the district court for Burt county. Tried 
below before Krysor, J. 


H, Wade Gillis and C. A. Baldwin, for plaintiff in error. 


A. S. Churchill, Attorney General, and George A. Day, 
Deputy Attorney General, for the state. 


Norval, J. 


This was a prosecution for selling intoxicating liquors 
without a license. The information contained three sep- 
arate counts, and upon the trial the jury found the de- 
fendant guilty as charged in each count, and the court 
imposed as sentence upon the accused a fine of $300 for 
each offense, or count, set out in the information, and to 
pay the costs of prosecution. The defendant has brought 
the record to this court for review. ° 
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But a single point is relied upon for reversal, which we 
shall now consider, viz., that the fines assessed exceed the 
limit fixed by law. The information was framed under 
section 11, chapter 50, Compiled Statutes, 1895, which 
declares that “all persuns who shall sell, or give away, 
upon any pretext, malt, spirituous, or vinous liquors, or 
any intoxicating drinks, without having first complied 
with the provisions of this act, and obtained a license as 
herein set forth, shall for each offense be deemed guilty 
of a misdemeanor, and upon conviction thereof, shall be 
fined not less than one hundred dollars nor more than 
five hundred dollars, or be imprisoned not to exceed one 
month in the county jail, and shall be liable in all re- 
spects to the public and to individuals, the same as he 
would have been had he given bonds and obtained li- 
cense as herein provided,” etc. This court has held, and 
we think rightly, that the foregoing statute makes each 
and every act of selling or giving away of any of the liq- 
uors therein named, without license so to do, a misde- 
meanor. (State v. Pischel, 16 Neb., 490; Smith v. State, 32 
Neb., 105.) The information charges the defendant with 
the commission of three several and distinct misdemean- 
ors, and the offenses being of the same general character, 
they were properly joined in the same information. (Bur- 
rell +. State, 25 Neb., 581; A/urtin v. State, 30 Neb., 507.) 
It is the settled doctrine in this state that in prosecutions 
for misdemeanors, a separate sentence should be imposed 
on each count of the information or indictment upon 
which the accused has been convicted. (Burrell v. State, 
supra; Martin v. State, supra.) And where more than one 
sentence of imprisonment is passed, the judgment should 
not fix the day on which each successive term of impris- 
onment should be given, but should direct that each suc- 
cessive term should commence at the expiration of the 
one imposed by the previous sentence. (Jn re Walsh, 37 
Neb., 454.) In the case at bar, as already stated, a sepa- 
rate fine of $300 was adjudged against the defendant un- 
der each céunt of the information, which was less than 
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the maximum sum fixed by the statute. But it is argued 
that the court did not possess the power, under the law, 
to assess a fine in this case aggregating more than $500. 
That is the maximum fine that can be imposed for any 
violation of said section 11, and had the defendant been 
convicted of but a single offense, a fine in excess of $500 
could not be inflicted. He was, however, charged with, 
and convicted of, three distinct crimes, and the court 
could properly fine him for each offense not exceeding the 
maximum sum prescribed by law, to-wit, $500. The ag- 
gregate amount of the fines is not limited to that sum. 
Had a separate information been filed for each of the 
three offenses, and had convictions followed, there could 
be no doubt a fine of $500 in each case might have been 
inflicted. - That the crimes were joined in the same infor- 
mation does not change the rule. There were, in effect, 
three prosecutions, the offenses, for the purposes of trial, 
being merely. joined in one information. (State v. Faber, 
28 Neb., 803.) In that case the defendant was convicted 
on seven counts in an information for selling intoxicating 
liquors without a license, and a fine imposed of $100 for 
each offense, being seven hundred dollars, was sustained. 
Tou the same effect are Stute v. Chandler, 31 Kan., 201; 
State c. Carlyle, 33 Kan., 716; State v. Hodges, 45 Kan., 
389; City of El Dorado v. Beardsley, 36 Pac. Rep. [Kan.], 
746. There being no error in the record, the judgment is 


AFFIRMED. 


JOHN J. GILLILAN EY AL., APPELLANTS, ¥. SIDNEY V, 
MURPHY EY AL., APPELLEES. 


FiLep DECEMBER 2,1896. No. 6951. 
Deficiency Judgment: CoLLaTERAL ATTACK: EvipeNce. In a collat~ 


eral proceeding by which is attacked a deficiency judgment as hav- 
ing been entered without notice of the pendency of the motion 


780 NEBRASKA REPORTS. [Vou. 49 


Gillilan vy. Murphy 


therefor, evidence cannot be considered which in its nature is 
merely contradictory of satisfactory proof of service submitted to 
the court by which the deficiency judgment was entered, 


APPEAL from the district court of Lancaster county. 
Heard below before SrropDk, J. 


W. B. Comstock and John P. Maule, for appellants. 
Danicl F. Osgood, contra. 


RYAN, C. 


Mary J. Canfield executed two notes to A. D. Kitchen 
and John J. Gillilan. By indorsement in blank, Kitchen 
and Gillilan transferred these notes to Sidney V. Murphy. 
In a proceeding for the foreclosure of a mortgage secur- 
ing said notes the indorsers as such were made defend- 
ants in the district court of Lancaster county. There 
was a decree which, by Mary J. Canfield, was stayed con- 
formably to the provisions of section 477b of the Code of 
Civil Procedure. After the expiration of the period of 
stay there was a sale of the mortgaged premises, fol- 
lowed by a deficiency judgment against Kitchen and Gil- 
lilan and Mary Canfield for the amount of the balance 
owing to Murphy. For the collection of this deficiency 
judgment an execution was issued and placed in the 
hands of the sheriff of Lancaster county. As sole plaint- 
iffs, Gillilan and Kitchen began this action, in which 
Murpby and Sheriff McClay were made defendants. Its 
object is perhaps most accurately stated by quoting the 
prayer of the petition, which was in this language: “The 
plaintiffs therefore pray that said defendants be enjoined 
from levying said execution upon the property of the 
plaintiffs or from in any way acting upon the same, and 
that, upon the final hearing of this case, said judgment 
may be set aside and held for naught, and for such other 
and further relief as equity may require.” If this prayer 
had been granted the deficiency judgment would have 
been in effect vacated as well against Mary J. Canfield 
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as against Gillilan and Kitchen. It is probable that the 
fact that Mary J. Canfield had availed herself of the 
benefit of a stay influenced the action of counsel in omit- 
ting to make her a party plaintiff. Whatever may be the 
reason for this omission, it is clear that it must operate to 
prevent an inquiry into the merits of the original decree. 
The alleged errors in the rendition of a deficiency judg- 
ment cannot be reviewed in this a purely collateral pro- 
ceeding, and this observation is applicable to that with 
which it is sought to affect the original decree. This 
leaves but a question of fact for our consideration, and 
that is as to whether or not notice of the pendency of the 
motion for a deficiency judgment was served on Mr. Gil- 
lilan and Mr. Kitchen. In presenting this question 
counsel on both sides comment on the evidence elicited 
in this case as though that alone should govern. It is 
perhaps unnecessary to repeat that by this action it is 
sought collaterally to question the validity of the defi- 
ciency judgment. In the record of the confirmation and 
of the entry of a deficiency judgment we find that there 
was an affidavit of service of the notice of the pend- 
ency of a motion for a deficiency judgment in this lan- 
guage: “John B. Cunningham, being by me first duly 
sworn, deposes and says that he served a copy of the 
above notice to A. D. Kitchen and J. J. Gillilan by their 
attorney, John P. Maule, and on Mary J. Canfield by leav- 
ing at her usual place of residence, and was served on 
each and all of the parties on the 26th day of June, 1893.” 
This was such proof of service as justified the district 
court in acting on the motion to which it referred. In this 
collateral proceeding we certainly cannot inquire into the 
sufficiency of the evidence to sustain the judgment as- 
sailed. Even in the same action the sufficiency of this 
evidence would be presumed in support of the ruling of 
the court, and in a collateral action this presumption is 
conclusive under the circumstances of this case. The 
judgment of the district court is 
AFFIRMED. 
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OMAHA STREET RAILWAY COMPANY V. LILLIE LEIGH, 
ADMINISTRATRIX, 


FILED DECEMBER 2, 1896. No. 7010. 


Master and Servant: DEATH OF STREET-CAR DRIVER: Vicious ANI- 
MALS: ACTION AGAINST STREET RAtLWAY COMPANY: VERDICT FOR 
PLAINTIFF. The evidence in this case examined, and held insuf- 
ficient to sustain the verdict of the jury. 


Error from the district court of Douglas county. 
Tried below before Krysor, J. 


John L. Webster and Breckenridge & Breckenridge, for 
plaintiff in error. 


Cowin & McHugh, contra. 


RYAN, C. 


An opinion in this case was reported in 36 Neb., 181. 
Subsequently, upon being remanded, there was a verdict 
for the plaintiff in the district court of Douglas county 
in the sum of $3,000, upon which a judgment was duly 
rendered. ‘The street railway company, by its petition 
in error, seeks a reversal of this judgment. 

We have found in the record no question of importance 
other than that to which counsel have for the most part 
directed their attention, and that is whether or not the 
verdict was sustained by sufficient evidence. The rail- 
way company was charged in the petition with having 
furnished for use on one of its lines a horse of known 
Vicious disposition, by which Elmer Leigh was, on Sep- 
tember 5, 1889, kicked so severely that he died shortly 
afterward. There is no sufficient evidence to sustain this 
verdict, unless it appeared that a certain horse owned by 
the company was the one furnished Leigh to drive. The 
street railway at the time of the accident had two horses, 
each of which was known by the name of “Dude.” It is 
conceded that one of these, a very black animal, was ordi- 
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narily of a gentle disposition, and by the company it 
is insisted that this was the animal which kicked Leigh, 
being thereto provoked by his negligent conduct in re- 
peatedly striking it under the flank with the lines. The 
other animal was of such a dark brown or dark bay color 
that when it had first shed its coat it might be properly 
described as black. The defendant in error insists that 
there was such evidence as justified the jury in assuming 
that the horse that kicked Leigh was the dark brown 
one, as to which, without question, the proofs were sat- 
isfactory that it was of a vicious disposition, of which 
disposition the company was sufficiently aware. 

Mr. Leverton was foreman of the barn of the company 
on Twenty-sixth and Lake streets, and testified, upon be- 
ing called as a witness by the defendant in error, that 
the horse that kicked Mr. Leigh was called by the name 
of “Dude.” Daniel Martin, another witness for the de- 
fendant in error, then testified that he had been in the 
employ of the company and knew the horse called 
“Dude,” and that this horse was one that would kick 
while being driven, and that on account of his bad dispo- 
sition it was usual to work this horse only when there 
was little travel on the streets. This witness described 
the horse to which he was referring as dark brown, and 
not coal black, though at some times of the year he would 
be called a black horse, and said that this horse was kept 
for three years at the barn of the company on Twenty- 
first and Cuming streets, from whence he was transferred 
to the Lake street barn. This witness further testified 
that he quit the service of the company in January of 
the year 1889, and that the above transfer was after that 
time, some time in the winter or fall. Frank Merritt, 
another witness of the defendant in error, testified that 
on September 5, 1889, he was working for the street rail- 
way company; that he remembered but one horse known 
by the name of “Dude” owned by the company; that said 
horse would kick if he got over the tug, or if whipped, 
and that this horse, during most of the six years that 
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witness was in the employ of the company, was kept at 
the Cuming street barn. This witness fixed the time he 
quit the employ of the street railway company as three 
and one-half years before the date of the trial in the dis- 
trict court, which ended on May 14, 1894. He said the 
horse that he referred to was transferred to the Lake 
street stable before he quit working for the street railway 
company, but how long before he could not say. This 
horse was dark brown. E. B. Seidner, another witness 
for the defendant in error, testified that he left the em- 
ployment of the street railway company about four years 
before the trial at which he was testifying; that he knew 
a dark brown horse named “Dude” which was kept at 
the Cuming street barn, and that this horse would not 
work when first purchased, as witness supposed, and was 
therefore used as a saddle horse to some extent. M. V. 
Wilbourn testified on behalf of the defendant in error 
that he saw Leigh stop his team to take on a passenger; 
that when he tried to start his horses they would not go; 
that Leigh thereupon struck the nigh horse with the line, 
but it reared up and Leigh struck him again; then the 
horse kicked Leigh twice, whereby was inflicted the in- 
jury of which he afterward died. The car at the time 
was loaded full in front. This witness testified that sub- 
sequently he saw, if he was not greatly mistaken, the 
same horse on the same line at Twentieth and Lake 
streets, and it was rearing and charging. If it was not 
the same horse, he said, on cross-examination, it was very 
much like it. 

It was clearly shown, and not contradicted, that the 
team Leigh was driving when he was injured had been 
kept at the Lake street barn, and not at the Cuming street 
barn. This fact illustrates the purpose of the evidence, 
which was directed toward proving that the vicious horse 
was taken from the Cuming street barn to the barn on 
Lake street before Leigh was hurt. While it is possible 
that this transfer might have been effected before Sep- 
tember 5, 1889, it is quite as likely that it was after the 
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date just mentioned, and if the latter suggestion is cor- 
rect, it could not have been the dark brown horse which 
Leigh was required to drive. The testimony last above 
referred to, as to the actions of the horse at Twentieth and 
Lake streets, refers to a time subsequent to the time of 
the accident, hence it had no bearing as affecting the 
company with notice of the disposition of the horse then 
seen by the witness, even if it was the black one. There 
had been no such disposition manifested by the black 
horse before Leigh was hurt, and this single subsequent 
instance was therefore unimportant. This witness did 
not undertake to describe by its color the horse Leigh 
was driving, so that his testimony in no degree tended to 
establish the fact that the brown horse was the one which 
Leigh struck. The car on which Leigh was a driver was, 
on September 5, 1889, loaded with passengers on their 
way to the fair grounds. It was attempted to show by 
the evidence that on such extraordinary occasions there 
was a necessity for a temporary transfer of horses from 
- one line to another, from which, it is claimed, the infer- 
ence might be drawn that the dark brown horse had been, 
on September 5, 1889, taken to the Lake street stable. 
This, however, if found by the jury, must have been 
purely a matter of inference, for there was no evidence 
of itasa fact. In Kilpatrick v. Richardson, 37 Neb., 731, 
it was held that to sustain a verdict for damages on ac- 
count of an injury suffered by alleged negligence of the 
defendants there must be evidence that such injury re- 
sulted from the negligence charged, and that such causa- 
tion could not be left to the mere conjecture of the jury. 
The same principle, in substance, was stated and applied 
in Omaha & R. V. R. Co. v. Clarke, 39 Neb., 65, and in Kil- 
patrick v. Richardson, 40 Neb., 478. A very careful exami- 
nation of the evidence adduced to show that the plaintiff 
in error was guilty of negligence, in furnishing the horse 
for Mr. Leigh to drive, has failed to satisfy us that there 
was such evidence submitted as enabled the jury to do 
more than merely conjecture that the dark brown horse 
54 
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might have inflicted the injuries which resulted in the 
death of Mr. Leigh. There is found no evidence from 
which it could be fairly inferred that there was. negli- 
gence in requiring him to drive the black horse; indeed, 
the docility of this animal is strongly commented upon by 
counsel for the defendant in error as affording satisfactory 
evidence that the injury to Leigh must have been inflicted 
by the other horse. As the proofs failed to do more than 
to furnish grounds for mere conjecture that Leigh when 
injured was driving the dark brown horse, there was a 
failure to show the existence of such negligence as would 
render the company liable. There was direct testimony 
that the horse which kicked Mr. Leigh was taken from 
the Lake street stable and was the black horse. We 
would not feel justified in acting upon this alone if there 
had been any satisfactory proof to the contrary, for we 
recognize the applicability of the rule that where the 
evidence is such as to afford grounds for different conclu- 
sions among reasonable men, the verdict of the jury 
should not be disturbed. The judgment of the district 
court is 
REVERSED. 
IRVINE, C., not sitting. 


CapiraL NATIONAL BANK AND KENT K. HAYDEN, RE- 
CEIVER, V. COLDWATER NATIONAL BANK ET AL. 


FILED DECEMBER 2,1896. No. 7346. 


1. Banks and Banking: ReEcEIversS: Trust Funps. A fund which 
comes into the possession of a bank with respect to which the 
pank has but a single duty to perform, and that is to deliver it to 
the party thereto entitled, is a trust fund and is therefore inca- 
pable of being commingled with the general assets of such bank 
subsequently transferred to its receiver. 


2. —-—: Under the circumstances above indicated the 
receiver of the bank is merely substituted as trustee, and its funds 
in his hands should be devoted to discharging such trust before 
distribution thereof is made to the general creditors, of the bank. 
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3. Interest: Trust Funps. Under the provisions of chapter 44, Com- 
piled Statutes, the cestui que trust is entitled to seven per cent in- 
terest per annum on the trust fund above considered. 


Error from the district court of Lancaster county. 
Tried below before STRODE, J. 


See opinion for cases referred to by counsel. 


Cobb & Harvey and G. M. Lambertson, for plaintiff in 
error. 


Pound & Burr, Darnall & Kirkpatrick, and Charles O. 
Whedon, contra. 


Ryan, C. 


There were submitted with this case on the oral argu- 
ment four others which involved the same question. 
These were the Coldwater National Bank v. Charles E. 
Magoon et al., Capital National Bank v. First National 
Bank of Cadiz, Hayden, receiver of the Capital National 
Bank, vy. Genesee Fruit Co., and Hayden, Receiver, v. 
Samuel Cupples Woodenware Co. All five of the cases 
had been determined adversely to the receiver of the 
Capital National Bank, in the district court of Lancaster 
county, and were in this court presented upon as many 
records. It is not necessary to state the facts involved 
in each, for the sole question presented is fully illus- 
trated by the facts of this particular case. ; 

The Coldwater National Bank, in October, 1892, was 
doing a banking business at Coldwater, Michigan. At 
that time the Capital National Bank was engaged in a 
like business in Lincoln, Nebraska. On the 22d of said 
month the Hemingford Bank and Job Hathaway exe- 
cuted their promissory note to the Capital National 
Bank for the sum of $4,000, due in ninety days from its 
date. On the same day this note was indorsed, without 
recourse, by the payee, Charles W. Mosher, its president, 
and R. C. Outealt, its cashier, and sold to the Coldwater 
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National Bank. The Hemingford Bank had with the 
Capital National Bank a sufficient current account to 
cover all the payments which it attempted to make as 
hereinafter described, and was not aware that the afore- 
said note had been sold. On December 7, 1892, the cash- 
ier of the Hemingford Bank sent his check on the 
Hemingford Bank to the Capital National Bank with 
instructions that the same should be indorsed on the said 
note. This note was received by the Capital National 
Bank from the Coldwater National Bank for collection 
on January 10, 1893, and on the 20th of said month, hav- 
ing received $2,500, the balance due thereon, the Capital 
National Bank returned said note, duly canceled, to the 
Hemingford Bank. The Capital National Bank ceased 
to do business on January 21, 1893, and on the next day 
was taken possession of by a national bank examiner, 
by whom its assets were soon afterwards turned over to 
a receiver of said bank duly appointed by federal au- 
thority. It was insolvent when the examiner went into 
possession, and had never remitted the above $4,000, or 
any part of it, to the Coldwater National Bank. This 
action was brought in equity for a judgment requiring 
full payment of the above $4,000, with interest, out of the 
funds of the Capital National Bank in the hands of the 
receiver. On the trial it was shown that when the Capi- 
tal National Bank was taken possession of by the re- 
ceiver it had on hand $11,000 in cash. The district court, 
by its judgment, required the receiver to pay in full the 
said sum of $4,000, with interest as prayed, on the theory 
that this amount was a trust fund which, as such, had 
come into the hands of the receiver. 

It is conceded by the plaintiff in error that the relief 
granted by the district court was in conformity with the 
views expressed more or less directly by this court in 
Wilson v. Coburn, 35 Neb., 530, Anheuser-Busch Brewing 
Association v. Morris, 36 Neb., 31, Griffin v. Chase, 36 Neb., 
328, and State v. State Bank of Wahoo, 42 Neb., 896, but it 
is urged that a re-examination of the principles involved 
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should satisfy us that these cases proceeded upon an er- 
roneous view of the law as now settled. A very careful 
examination has been made of all cases cited in respect 
to the pivotal question which has already been sufii- 
ciently indicated as having been acted upon by the dis- 
trict court. Of those cited by the defendant in error the 
following are more or less directly in point, to-wit: Peak 
v. Ellicott, 30 Kan., 156; Myers v. Board of Education, 51 
Kan., 87; Van Allen v. American Nat. Bank, 52 N. ¥., 1; 
People v. City Bank of Rochester, 96 N. Y., 32; Baker v. New 
York Exchange Bank, 100 N. Y., 31; Cragie v. Hadley, 99 
N. Y., 181; Importers € Traders Nat. Bank of New York 
v. Peters, 123 N. Y., 272; Elmira Savings Bank v. Davis, 
142 N. Y., 590; Farmers & Mechanies Nat. Bank v. King, 
57 Pa. St., 202; Harrison rv. Smith, 83 Mo., 216; Stoller v. 
Coates, 88 Mo., 514; Third Nat. Bank of St. Paul v, Still- 
water Gas Co., 36 Minn., 75; Davenport Plow Co. v. Lamp, 
80 Ia., 722; Independent District of Boyer v. Ning, 80 Ta., 
497; Nurse v. Satterlee, 81 Ia., 491; Continental Nat. Bank 
v. Weems, 69 Tex., 489; Smith v. Combs, 49 N. J. Eq., 420; 
Jones v. Kilbreth, 49 O. St., 401; First Nat. Bank of Central 
City v. Hummel, 14 Colo., 259; Ju re Johnson, 61 N. W. 
Rep. [Mich.], 352; Howard v. Walker, 21S. W. Rep. [Tenn.], 
897; San Diego County v. California Nat. Bank, 52 Fed. 
Rep., 59; Massey v. Fisher, 62 Fed. Rep., 958; First Nat. 
Bank of Montgomery v. Armstrong, 36 Fed. Rep., 59; Foster 
v. Rincker, 35 Pac. Rep. [Wyo.], 470; Central Nat. Bank v. 
Connecticut Mutual Life Ins. Co., 104 U. S., 54; St. Louis & 
8S. F. R. Co. v. Johnston, 183 U. 8., 566; Peters v. Bain, 133 
U. S., 670; Knatchbull v. Hallett, 13 Ch. Div. [Eng.], 696. 

In the cases cited in this controversy there are two 
classes, one of which proceeds upon the theory that a lien 
may be enforced against the specific deposit so long as 
it can be actually identified, or should be held segregated 
by implication of law on account of a fraudulent con- 
cealment by the officers of the bank of its insolvent con- 
dition when receiving a very recent deposit, whereby the 
depositor was induced to make such deposit. The other 
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treats the deposit as in its essence a trust fund, incapable 
in its very nature of being commingled with other funds. 
In argument it was insisted, on behalf of the plaintiff in 
error, that in any event there must be an identification 
of the fund proposed to be charged as being composed, 
in part at least, of the very money which had come into 
the hands of the receiver. In support of this contention 
there were cited Wasson v. Hawkins, 59 Fed. Rep., 233, 
Boone County Nat. Bank v. Latimer, 67 Fed. Rep., 27, Lake 
Erie & W. R. Co. v. Indianapolis Nat. Bank, 65 Fed. Rep., 
690, Northern Dakota Flevator Co. v. Clark, 53 N. W. Rep. 
[N. Dak.], 115, Standard Oil Co. v. Haackins, 74 Fed. Rep., 
395, and Spokane County v. Clark, 61 Tred. Rep., 538. These 
adjudications insisted upon a specific identification to en- 
title to equitable relief, but they are of little value in 
this case, because they belong in the first of the two 
classes above indicated. They furnish no light as to the 
principle applicable to the second class, and it is with 
that class that we are at present concerned. As illus- 
trative of the confusion into which it is easy to fall in this 
matter, we refer to Philadelphia Nat. Bank v. Dowd, 38 Fed. 
Rep., 172, cited by the plaintiff in error. In this case it 
was sought to impress upon a fund in the receiver’s hands 
a trust, because as such it had been deposited in the bank, 
the relation of debtor and creditor being expressly dis- 
claimed. The judge of the federal court who heard and 
determined this case ignored the distinction, which 
should have been recognized, and enforced the rule ap- 
plicable where it is sought to reclaim the money actually 
deposited, and, a specific deposit not having been traced 
into the hands of the receiver, there was a denial of 
equitable relief. For this reason we cannot see that the 
Philadelphia Nat. Bank v. Dowd, supra, should have any 
special weight in the determination of the question with 
which we are now concerned, and in this view we are 
in accord with the conclusions reached in Massey v. Fisher, 
62 Fed. Rep., 958, as to the value of this very case. 
Another adjudication in which there seems to have 
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been misapprehended an opinion of the supreme court of 
the United States was Anheuser-Busch Brewing Association 
v. Clayton, 6 U.S.C. C., 108. The opinion of the supreme 
court referred to was announced by Brewer, J., and held 
simply that wherc current collections had been entrusted 
to a bank under an agreement that on the Ist, 11th, and 
21st of each month remittances of the aggregate amounts 
meantime collected should be made, that as to these ac- 
cumulations there existed merely the relation of debtor 
and creditor between the bank and the party for whom 
such collections had been made, and that therefore no 
trust relation existed. (Commercial Bank of Pennsylcania 
v. Armstrong, 148 U. 8., 50.) It is possible that the court 
of appeals, which announced its opinion on May 22, 1893, 
may not have noted that the supreme court, in its opinion 
announced on March 6, 1893, while it affirmed the opinion 
of the inferior court, did so upon a distinctly different 
ground from that upon which the inferior court had pro- 
ceeded. Whether or not there was the oversight indi- 
cated, one thing is very clear to our minds, in view of 
the history of Commercial Bank of Pennsylvania v. Arm- 
strong, and that is that the case of Anheuser-Busch Brewing 
Association v. Clayton is not entitled to the weight claimed 
for it by the plaintiff in error. 

In People v. Merchants & Mechanics Bank, 78 N. Y., 269, 
cited by the plaintiff in error, therc was charged on the 
books of the bank the amount of a raft drawn through 
the bank upon one of its customers, but the drawer was 
not accordingly credited, and this omission was held of 
controlling force in determining that there existed be- 
tween the bank and drawee the relation of debtor and 
creditor, and that as between the bank and the drawer 
there was no such relation. It seems to us that this was 
rather a strained statement of the relation of the parties 
concerned, for the bank issued and sent to the drawer 
above indicated its draft for the amount of the collection 
charged against its customer, and any entry it might have 
made in its books could not have more unequivocally 
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manifested its relation of trustee towards the party by 
whom it had been trusted to make such collection. 

In Frank v. Bingham, 58 Hun [N. Y.], 580, it was held 
that as the proceeds of a note entrusted to the bank for 
collection had not been actually traced into the hands 
of the receiver of the bank, there existed no right to have 
declared a special lien upon the assets of such bank in 
favor of the payee of this note. Substantially the same 
rule was acted upon in Bank of Commerce v. Russell, 2 Dill. 
[U. 8. C. C.], 215, and we cannot but think that in thus 
denying the right to equitable relief for the reason indi- 
cated these courts too much restricted the rights of the 
plaintiff to equitable relief, for in each of them the rela- 
tion of trustee and cestui que trust, and their incidental 
liabilities and rights, were completely ignored. 

This completes a review of all the cases cited by the 
plaintiff in error which we find in any degree applicable 
to the question urged, and these certainly are not so con- 
vincing in their reasoning, nor so clearly in point, that, 
in the face of the great array of judicial determinations 
cited by defendant in error, we should feel bound to re- 
cede from the line indicated by the cases already decided 
by this court. It seems, however, to be assumed that 
this line has been adopted by reason of the ruling of the 
supreme court of Wisconsin in McLeod v. Evans, 66 Wis., 
401, cited with approval in some of our cases, and that 
the subsequent change of front by that court in Nonotuck 
Silk Co. t. Flanders, 58 N. W. Rep. [Wis.], 383, necessitates 
a corresponding tactical movement on the part of this 
court. In neither of these cases did the supreme court of 
Wisconsin act with the unanimous assent of all its mem- 
bers. The reasoning of the majority of the court found 
in McLeod v. Evans seemed to us very satisfactory, and it 
is none the less so because it is now merely questioned 
by another majority of that court entertaining other 
views. If the supreme court of Wisconsin had been a 
unit in either opinion it would have been valuable only 
as a precedent. In no sense would it have constituted 
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an authority. The later reasoning of a majority of the 
members of that court has been carefully considered, and 
in it we find no sufficient argument to convince us that 
we should recede from the line of our former opinions. 
The judgment of the district court required the pay- 
ment of interest on the sum which the receiver was 
thereby adjudged to pay to the defendant in error. It is 
argued that as its claim is for specific moneys deposited, 
the relief must be limited to that sum, and that therefore 
no interest was allowable. It is probably true that this 
result would follow in the absence of a controlling stat- 
ute, but this we need not consider, for it is provided in 
chapter 44 of the Compiled Statutes that interest shall 
be at the rate of seven dollars for each one hundred dol- 
lars, annually, “on money received to the use of another 
and retained without the owner’s consent, express or im- 
plied.’ The rate of interest fixed by the district court 
was conformable to this legislative enactment and was, 
therefore, proper. The judgment of the district court is 


AFFIRMED. 


CAPITAL NATIONAL BANK ET AL. V. GENESEE FRUIT 
COMPANY. 


FILep DECEMBER 2,1896. No. 6977, 


Banks and Banking: REcEIvVERS: TRusT FuNDs. 


Error from the district court of Lancaster county. 
Tried below before STRODE, J. 


Cobb & Harvey, for plaintiffs in error. 


Mockett, Rainbolt & Polk, contra. 
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RyAvy, C. 


Governed by the result reached in Capital Nat. Bank v. 
Coldwater Nat. Bank, 49 Neb., 786, with which it was 
argued, the judgment of the district court in this case is 


AFFIRMED. 


CAPITAL NATIONAL BANK ET AL. V. SAMUHL CUPPLES 
WOODENWARE COMPANY. 


FILED DECEMBER 2,1896. No. 6978, 


Banks and Banking: RECEIVERS: TRusT Funps. 


Error from the district court of Lancaster county. 
Tried below before SrropDs, J. 


Cobb & Harvey, for plaintiffs in error, 
Mockett, Rainbolt & Polk, contra. 


RYAN, C. 


In conformity with the views expressed in Capital Nat. 
Bank v. Coldwater Nat. Bank, 49 Neb., 786, which are 
necessarily determinative of the result of this case, the 
judgment of the district court is 

AFFIRMED. 
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COLDWATER NATIONAL BANK, APPELLEE, V. CHARLES E, 
MAGOON ET AL., APPELLANTS. 


Fitep DECEMBER 2, 1896. No. 7198. 


Banks and Banking: RECEIVERS: Trust Funps. 


APPEAL from the district court of Lancaster county. 
Heard below before Hatt, J. 


Cobb & Harvey, G. M. Lambertson, and Charles EZ, Magoon, 
for appellants. 


Pound & Burr, contra. 


Ryan, C. 


This case involves the same question decided in Capital 
Nat. Bank v. Coldwater Nat. Bank, 49 Neb., 786, and, fol- 
lowing the determination of that case, is 


AFFIRMED. 


CAPITAL NATIONAL BANK ET AL. V. FIRST NATIONAL 
Bank OF CADIZ, OHIO. 


FirEp DECEMBER 2,1896. No. 7345. 


Banks and Banking: ReEcEIVERS: Trust FUNDS. 


Error from the district court of Lancaster county. 
Tried below before STRODE, J. 


Cobb & Harvey and G. M. Lambertson, for plaintiffs in 
error. 


John B. Cunningham and Abbott, Selleck & Lane, contra. 
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Ryavy, C. 


This case is of the same general nature as Capital Nat. 
Bank v. Coldwater Nat. Bank, 49 Neb., 786. It was sub- 
mitted upon the same argument, and, governed by the 
result reached in that case, this is 

AFFIRMED. 


RED WILLOW County v. B. B. DAVIS. 
FILED DECEMBER 2, 1896. No. 6914. 


1. Paupers: Lianinity of County FoR SERVICES OF PHystcIaAn: JUS- 
TICE OF THE PrAcE. In counties where no poorhouse has been 
established and opened for the reception of the paupers, the jus- 
tices of the peace of the various precincts of such county are vested 
with entire and exclusive superintendence of the paupers in their 
precincts; and such a county is not liable for services rendered 
by a physician to a pauper, unless it appears that such physician 
had been employed by some of the overseers of the poor. 


MAINTENANCE: LIABILITY OF Country. When the county 
board of a county has established and opened a poorhouse for the 
reception of paupers, and spread such fact upon its records, the 
jurisdiction and authority of the various justices of the peace of 
the county over the paupers therein cease, and the superintend- 
ence, care, and maintenance of the paupers devolve upon the 
county board. 


: : Puysic1ans. When a county board has estab- 
lished and opened a poorhouse for the reception of its paupers, 
the board may either employ a physician by the year to furnish 
such medical services as may be necessary to the paupers of the 
county, or may employ a physician to attend each case as it arises. 


4, : : : PLEADING. When a petition alleges 
and. a demurrer admits that the plaintiff was employed by the 
county board to render professional services as a physician for a 
pauper, the presumption will be indulged that the county board 
kept within the law in employing the physician, and that a poor- 
house had, prior to that time, been established and opened in said 
county for the reception of its paupers. 


5. . Chapter 67, Compiled Statutes, construed. 


Error from the district court of Red Willow county. 
Tried below before WELTY, J. 
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Sidney Dodge, for plaintiff in error. 
W. 8S. Morlan, contra. 


RaGAN, C. 


B. B. Davis sued Red Willow county in the district 
court thereof. The county interposed a general de- 
murrer to the petition, which was overruled, and, the 
county refusing to plead further, judgment was rendered 
in favor of Davis, to reverse which the county prosecutes 
error. 

Davis alleged in his petition that he was a duly li- 
censed practicing physician, residing in said county; 
that on the 2d of April, 1893, he “was employed by Red 
Willow county as said physician and surgeon” to render 
professional medical services for a pauper; that he ren- 
dered such medical attendance and services for said 
pauper; that the services rendered were reasonably 
worth the sum of $ ; that on the 12th of July, 1893, 
he presented to the county commissioners of said county’ 
his claim against it for the services rendered, and that 
such claim was rejected. The question presented by the 
record is whether a county is liable for professional serv- 
ices rendered by a physician to a pauper in pursuance of a 
contract made with its board of commissioners or super- 
visors. Chapter 67, Compiled Statutes, deals with the 
subject of paupers. Section 1 of the chapter provides 
that certain relatives of a pauper shall be liable for his 
support, section 2 prescribes what relatives shall first 
be called upon for the support of a pauper, and section 
3 provides that when a pauper shall not have any rela- 
tives in this state liable for his support, or, having rela- 
tives, they shall be unable or refuse to maintain him, 
that “then the said pauper shall receive such relief as 
his or her case may require, out of the county treasury, 
in the manner hereinafter provided.” Section 4 of said 
act provides: “The justices of the peace in each precinct 
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shall be, and they are hereby made, overseers of the poor, 
and are vested with the entire and exclusive superintend- 
ence of the poor in their respective precincts, excepting 
in cases of corporate towns or ¢ities,” etc. Section 6 
provides that the overseers of the poor shall, at stated 
times, make report of their actions as such officers to the 
county board, and section 7 provides that upon the mak- 
ing of such report it shall be the duty of the county com- 
missioners of the county to issue their warrants on the 
treasurer for the payment of the expenses necessarily 
incurred by the overseers of the poor. - Section 17 pro- 
vides that the county commissioners in each county are 
authorized, whenever they see fit to do so, to establish a 
poorhouse, and by section 21 of the act it is provided 
that whenever the county commissioners of any county 
shall enter upon their records that they have established 
a poorhouse, and that such poorhouse is ready for the 
reception of the poor in said county, then the authority 
conferred upon the overseers shall cease to be in force in 
said county. 

In Gage County v. Fulton, 16 Neb., 5, it was held that a 
county was liable for the value of services rendered by a 
physician to a pauper in pursuance of a contract between 
the physician and the overseers of the poor of the pre- 
cinct where the pauper resided. 

In Hamilton County v. Meyers, 23 Neb., 718, it was held 
that the county was not liable for professional services 
rendered by a physician to a non-resident pauper ten- 
porarily in said county, the physician not having been 
employed to render such services either by the county 
board of the county or any overseer of the poor therein. 

In the case at bar the petition alleges, and the de- 
murrer admits, that the physician was employed by the 
county. This is equivalent to an allegation that the 
physician was employed by the board of supervisors or 
the board of commissioners to render the services for 
which he sues. We think a fair construction of the 
chapter under consideration is this: That in counties 
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where no poorhouse has been established and opened for 
the reception of paupers, then the justices of the peace 
of the various precincts of the county are vested with 
entire and exclusive superintendence of the paupers in 
their precincts, and that such county would not be liable 
for services rendered by a physician to a pauper unless 
it appeared that such physician had been employed by 
some of the overseers of the poor. But when the county 
board of a county has established and opened a poor- 
house for the reception of paupers, and spread such fact 
upon their records, from that moment the jurisdiction 
and authority of the various justices of the peace of the 
county over the paupers therein cease, and the superin- 
tendence, care, and maintenance of the paupers of the 
county devolve upon the county commissioners or board 
of supervisors; and such board may either employ a 
physician by the year to furnish such medical services 
as may be necessary to the paupers of their county, as 
provided by section 4 of the chapter quoted above, or 
they may employ a physician to attend each case as it 
arises. If this construction of the chapter be correct, 
it follows that unless Red Willow county had established 
and opened a poorhouse for the reception of its paupers 
it would not be liable for the services rendered by Davis, 
unless he had been employed to render such services by 
some of the overseers of the poor in said county. The 
petition does not allege that Davis was employed by any 
of the overseers of the poor in said county to render the 
services for which he sues; nor does the petition allege 
that, prior to the time Davis was employed by the county, 
it had established and opened a poorhouse for the care 
of its paupers. But since the county authorities of Red 
Willow county would have been without jurisdiction or 
authority to make the contract on behalf of the county 
made the basis of this action, unless a poorhouse had 
been prior to that time established and opened for pau- 
pers, we must indulge the presumption that the county 
board kept within the law in employing this physician; 
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that a poorhouse had prior to that time been established 
and opened in said county for the reception of paupers, 
and that the jurisdiction and authority of the various 
justices of the peace as overseers of the poor had ceased. 
The judgment of the district court is 


AFFIRMED, 


H. T. CLARKE v. NEBRASKA NATIONAL BANK. 
Fitrep DECEMBER 2, 1896. No. 8590. 


Review: FinaL JUDGMENT: PROCEEDING IN AID OF EXECUTION: ORDER 
FOR EXAMINATION OF DEFENDANT. An ez parte order, made by a 
judge or court in a proceeding in aid of execution, based on sec- 
tions 534 and 538 of the Code of Civil Procedure, requiring a de- 
fendant, against whom a judgment has been rendered, to appear 
at a time and place specified and answer, under oath, all such 
questions concerning his property as may be propounded to him, 
is an order affecting a substantial right, made in a special proceed- 
ing, made upon a summary application in an action after judg- 
ment, and is a final order within the meaning of section 581 of the 
Code of Civil, Procedure. 


Motion by defendant in error to dismiss proceeding in 
error. Motion overruled. 


Cases cited by counsel are referred to in the opinions. 
Warren Switzler, for the motion. 
John L. Webster, contra, 


RAGAN, C. 


In the district court of Douglas county the Nebraska 
National Bank obtained a judgment against Henry T. 
Clarke and others for $——. Some time after this an 
affidavit was filed in that court which recited the obtain- 
ing of the judgment; that an execution had been issued 
thereon and returned wholly unsatisfied; that an alias 
execution had been issued and was then in the hands of 
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the sheriff; that the defendants Clarke and others had 
property which they unjustly refused to apply upon the 
judgment; that they had no personal or real property 
subject to levy on execution, and that certain named 
persons and corporations within Douglas county were 
indebted to Clarke and others. Thereupon the court 
made an order requiring the defendant Henry T. Clarke 
to appear before it at a time and place named and an- 
swer under oath all such questions concerning his prop- 
erty as might bé propounded to him. Clarke appeared 
and moved to vacate this order. This motion the court 
overruled, to which Clarke took an exception, and to 
reverse this action of the district court has prosecuted 
here a petition in error. 

The defendant in error has filed a motion to dismiss 
the error proceeding, on the ground that the order made 
by the district court overruling Clarke’s motion to vacate 
its first order is not appealable. The proceedings of the 
bank against Clarke are based on sections 534 and 538 
of the Code of Civil Procedure. 

1. It is obvious that Clarke could not take an excep- 
tion to, nor prosecute error from, the order made by the 
court for him to appear and submit to examination, as 
that order was made ex parte and without notice. Clarke, 
therefore, has pursued the proper practice in filing a mo-— 
tion to vacate the order requiring him to appear for 
examination, and taking an exception to and prosecuting 
error from the order of the court overruling his motion 
to vacate the order for examination. (See Palen v. Bush- 
nell, GS Hun [N. Y.], 554.) 

2. Is the order made by the district court overruling 
Clarke’s motion to vacate the order for his appearance 
and examination an appealable order? Section 581 of 
the Code of Civil Procedure provides: “An order affect- 
ing a substantial right in an action, when such order in 
effect determines the action and prevents a judgment, 
and an order affecting a substantial right made in a 
special proceeding, or upon a summary application in an 

55 
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action after judgment, is a final order which may be va- 
cated, modified, or reversed, as provided in this title.” 
The order under consideration was made in a special 
proceeding. The order was made upon a summary ap- 
plication in an action after judgment therein. The re- 
maining inquiry, then, is, did the order affect a substan- 
tial right? A substantial right is an essential legal 
right, not a mere technical one. The object of this pro- 
ceeding is to compel the defendant, against whom a 
judgment has been rendered, to make a “disclosure of his 
private affairs, of his business, of his property, credits, 
and of his business relations and dealings with others. 
Section 7, article 1, of the constitution of this state pro- 
vides: “The right of the people to be secure in their per- 
sons, houses, papers, and effects against unreasonable 
searches and seizures shall not be violated,” etc. And 
it seems that an order of a court or judge compelling 
the citizen to disclose his private affairs, to make an 
exemplification of his credits and effects and papers, and 
to disclose his secret business relations and dealings with 
others, is, on the face of it, an order affecting a substan- 
tial right. Since the citizen is guarantied the right of se- 
curity for his papers and effects against unreasonable 
searches and seizures, he has the right to keep the exist- 
ence of these papers and effects secret from the world, un- 
less required by due process of law to make disclosures 
concerning them. But the requirement of the law that 
he shall make disclosures concerning his papers and ef- 
fects and his private business affects his substantial 
rights. 

Section 581 of our Code seems to have been taken from 
the Codé of Ohio, but we have not been able to find any 
case in which the supreme court of that state has passed 
upon the question under consideration here. The Code 
of New York is substantially like ours. And in Francis 
vt. Porter, 88 Hun [N. Y¥.], 325, it was held that an order 
directing a reference to ascertain what books and papers 
defendant had the power to produce for inspection affects 
a substantial right and is reviewable. 
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In Re Slingerland, 36 Hun [N. Y.], 575, an order had 
been issued by an inferior court requiring the appellant 
to appear and be examined as to certain articles of per- 
sonal property alleged to be in his possession belonging 
to an estate in controversy in that court. The order, like 
the one here, was a mere order to appear and be exam- 
ined. The party against whom the order was made ap- 
pealed therefrom to the supreme court, and the point was 
there made that the order was not appealable. The court 
said: “That the order for examination affects a substan- 
tial right can hardly be doubted. If the appeNant shows 
that it should not have been granted, then the refusal to 
set it aside affects a substantial right. The motion to 
set the order aside is not analogous to a motion to dismiss 
a complaint on the trial. Here an order of the court has 
been granted. If improperly, it should not stand. To 
require the appellant to go through with the examina- 
tion and then appeal would be to deny him any redress. 
He claims that on the facts shown he should not be ex- 
amined. * * * It could never be held that, under 

such an order, the party must submit to the examination 
and afterwards appeal.” 

In Lamonte v. Pierce, 34 Wis., 483, the defendant was 
ordered to appear and make disclosure in proceedings 
supplemental to execution. He refused to appear and 
the court attached him for contempt. After he was ar- 
rested he moved the court to set aside its former order. 
This was overruled and he took an appeal from the order 
of the court overruling his motion. The court said: “It 
is objected that the order appealed from is not appealable 
under the statute. But we think this objection clearly 
untenable. ‘The order belongs to the second class of ap- 
pealable orders specified in section * * * being a 
final order affecting a substantial right made in special 
proceedings, or upon a Summary application in an action 
after judgment. * * * It is said that the order ap- 
pealed from is not final, within the meaning of the stat- 
ute, since it does not adjudge the defendant guilty of a 
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contempt, but merely refuses to set, aside an interlocu- 
tory order previously made. But it is very obvious that 
the practical effect of the order is to continue in force 
the attachment, and that the defendant is liable to be 
punished for his contempt unless he can purge himself 
of the charge on the hearing. The fact that further pro- 
ceedings will necessarily be taken does not render the 
order which was made any the less final and conclusive 
upon the question decided.” 

Martin v. Windsor Hotel Co., 70 N. Y., 101, was an action 
on account for professional services. The court made an 
order referring the case, upon an affidavit being filed that 
the trial involved the examination of an account. From 
this order Martin appealed. The question was whether 
the order of reference was an appealable order. ‘I'he 
court of appeals decided that it was, saying: “An order 
of reference is an order affecting a substantial right, as 
the mode of trial of an action, whether by jury or by 
referee, is a matter of substance, and such an order is 
appealable,” etc. The decision of the court was based 
on section 349 of the Code of New York, which provides: 
“An order is appealable * * * when it involves the 
merits of the action or some part thereof, or affects a sub- 
stantial right.” 

In Barber v. Briscoe, 23 Pac. Rep., 726, the supreme 
court of Montana held: “An order refusing to set aside 
an order of examination of a judgment debtor in proceed- 
ings supplementary to execution is appealable.” 

A statute of the state of Oregon provides: “When the 
governor is informed, or has reason to believe, that any 
banking institution holds funds of any kind which have 
escheated to the state, he shall direct the proper district 
attorney to file a bill of discovery, with proper interroga- 
tories to be answered by such bank.” The state-of Ore- 
gon filed such a bill against the Security Savings & Trust 
Company, alleging that the trust company was a corpo- 
ration existing under the laws of the state and engaged 
in banking business, and had been for some years; that 
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during the time it had been in business sundry persons 
had made deposits of money in said bank and died intes- 
tate, without heirs, leaving said moneys on deposit in said 
bank; that these sums of money had escheated to the 
state of Oregon; that in order to recover such escheated 
property it was necessary to bring and maintain an ac- 
tion at law; and that in order to enable the state to do so 
it was necessary for it to learn from the trust company 
the names of such depositors and the amount of money 
deposited by each; that the state intended and proposed, 
as directed by the governor, to commence an action at 
law to recover the said deposits which had escheated; 
that the state was unable to bring and maintain this law 
action without full discovery from the bank. ‘The prayer 
of the bill was for an order of the court directing the 
bank and its officers to appear at a certain time and place 
and answer under oath certain interrogatories set out in 
the bill, giving the names of such persons as had depos- 
ited money in the bank and had died intestate, without 
heirs, and the amount of such deposits. The trust com- 
pany interposed a general demurrer to this bill, which 
was overruled, and thereupon it appealed from the order 
overruling the said demurrer to the supreme court of the 
state, and that tribunal, in State v. Sceurity Savings & 
Trust Co., 43 Pac. Rep. [Ore.], 162, held that the overrul- 
ing of the demurrer to the bill was a final order deter- 
mining the rights of the parties. The court said: “On 
this appeal two questions have been presented for con- 
sideration: First, whether the order overruling the de- 
fendant’s demurrer and requiring it to answer the in- 
formation and interrogatories as prayed for in the bill 
is an appealable order. * * * The right of appeal is 
purely statutory, and, unless the order from which the 
defendant’s appeal is taken is a final order, judgment, or 
decree within the meaning of the statute, the appeal, of 
course, cannot:be entertained. The law, as we under- 
stand it, is that an order or decree is final for the purposes 
of an appeal when it determines the rights of the parties; 
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and no further questions can arise before the court ren- 
dering it except such as are necessary to be determined in 
carrying it into effect.”” The court then cites Freeman, 
Judgments, sec. 36, and St. Louis, I. M. & S. R. Co. v. South- 
ern E-rpress Co., 108 U.S8., 24, and continues thus: “Within 
this principle we think the present order or decree is 
final. The suit was brought for the sole and only pur- 
pose of obtaining from the defendant an answer under 
oath to the several interrogatories, and for no other relief. 
The information is a pure bill of discavery, in aid of a 
contemplated action at law, asking no relief; and the 
only litigated question in the case is the right of the in- 
formant to the discovery sought.. When, therefore, the 
demurrer was overruled, and the court held that the 
plaintiff was entitled to the relief demanded, and ordered 
and directed the defendant to answer the interrogatories, 
it effectually determined all the issues in the case, and 
ended the controversy between the parties so far as it 
could do so, leaving nothing to be done but to enforce its 
determination as made. No subsequent question could 
arise in the case except as to the form or sufficiency of 
the defendant’s answers, and therefore, in our opinion, it 
was a final order or decree within the meaning of the 
statute, and consequently appealable; otherwise the de- 
fendant would be without remedy by an appeal, though 
it should be admitted that the order complained of was 
in violation of its clear legal rights. If, as contended by 
the plaintiff, before it can appeal it must comply with 
the order of the court, and answer fully the information 
and interrogatories, an appeal would be a vain and use- 
less proceeding, for the sole object of the suit would have 
been accomplished and the defendant’s appeal could 
avail it nothing.” 

The principle upon which the case just cited rests is 
the principle which controls the question under consid- 
eration here. The object of chapter 2 of the Code of Civil 
Procedure, being sections 532 to 549, both inclusive, of 
said Code, was to provide a remedy in aid of execution. 
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The object of the proceeding in which the order under 
consideration was made was to compel the judgment 
debtor to answer under oath as to his property and ef- 
fects,—to make a disclosure for the benefit of the judg- 
ment creditor, in order that the latter might use that in- 
formation to institute a creditor’s bill or garnishee pro- 
cess. In other words, the design of the statute was that 
this provisional remedy, this proceeding in aid of execu- 
tion, should take the place of the old bill of discovery. 
It must be borne in mind that we are not discussing the 
validity of this chapter 2 of the Code of Civil Procedure, 
nor must anything said here be taken as an intimation 
of an opinion upon our part that the courts, by virtue of 
the provisions of this statute, may not compel a judgment 
debtor to make full and complete disclosures of all his 
property and effects. But what we do decide is that a 
legal order which requires a debtor to make such a dis- 
closure affects a substantial right of such debtor. The 
question is not whether the citizen may be lawfully com- 
pelled to make a disclosure of his private affairs and of 
his property and effects, but does an order compelling 
him to do this affect his substantial legal rights? If it 
does, the order is appealable. Neither the answer the 
party summoned in a special proceeding after judgment 
may make, nor what order the judge or court summoning 
him may make, can be taken into consideration in deter- 
mining the legal question whether the order for him to 
appear and be examined is appealable. The order made 
by the district court in this case was an order affecting 
a substantial right, and, therefore, an appealable order, 
and the motion to dismiss the proceeding in error is over- 
ruled. 
MorioN OVERRULED. 


RYAN, C., dissenting. 


I cannot concur in the opinion herein filed, and the 
grounds of my dissent are as follows: The Nebraska 
National Bank obtained a judgment against Henry T. 
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Clarke in the district court of Douglas county. After the 
return of one execution nulla bona, and while an alias 
execution was in the hands of the sheriff, an order was 
made by said court directing that Henry T. Clarke and 
certain of his debtors appear before the court at a date 
specified and submit to an examination with reference 
to his property subject to execution which it was al- 
leged by affidavit the said Clarke was unjustly re- 
fusing to apply to the satisfaction of such judgment. 
Thereupon Henry T. Clarke filed his motion to set aside 
said order on the following grounds: “First, the afti- 
davit upon which the order was made was insufficient 
in law to justify the court in making the order; second, 
the said affidavit was insufficient in manner and form to 
confer jurisdiction upon the court to make such order.” 
This motion was overruled, and upon application the 
penal sum and conditions of a supersedeas bond were 
fixed by the district court. This bond was given and 
approved and this case was docketed in this court as a 
proceeding in error upon a petition in error which pre- 
sented for review the same grounds as the motion above 
recited. Afterward, on due notice, there was presented 
by the defendant in error a motion to dismiss the proceed- 
‘ings in this court for the reason that the order sought 
to be reviewed was not final in its nature. Section 581 
of the Code of Civil Procedure is in this language: “An 
order affecting a substantial right in an action, when 
such order in effect determines the action and prevents 
a judgment, and an order affecting a substantial right 
made in a special proceeding or upon a summary appli- 
cation in an action after judgment, is a final order which 
may be vacated, modified, or reversed, as provided in this 
title.” Plaintiff in error insists that the order whereby 
the district court refused to set aside the order for the 
examination of Henry T. Clarke was an order affecting a 
substantial right under the conditions provided in the 
above quoted section and that, therefore, the present mo- 
tion should be overruled. This motion must, therefore, 
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be decided by determining whether or not the order 
sought to be reviewed was one affecting a substantial 
right. To aid us in reaching a conclusion on this point 
there have been submitted several adjudicated cases 
which I shall now consider. 

The first case cited is Barber v. Briscoe, 9 Mont., 341, in 
which the third paragraph of the syllabus is in this lan- 
guage: “An order denying a motion to set aside an order 
for an examination of a judgment debtor upon proceed- 
ings supplementary to execution is an appealable order.” 
An examination of the facts, however, in this case dis- 
closes that when the order was made there was not in ex- 
istence a judgment and that the motion was based on this 
fact as showing that the district court had no jurisdiction 
to enter the order complained of. There was no discussion 
of the question as to whether or not there had been an 
order affecting a substantial right. The case of National 
Bank of Westminster v. Burns, 13 8. E. Rep. [N. Car.], 871, 
cited by the plaintiff in error, did not involve the de- 
termination of what is implied by the words “affecting a 
substantial right,” hence it does not aid us in this inves- 
tigation. In Robens v. Sweet, 48 Hun [N. Y.], 436, it had 
been shown that the judgment sought to be enforced by 
proceedings supplemental to execution had been dis- 
charged before such proceedings had been instituted, but 
the county court had permitted this discharge to be im- 
peached as fraudulent. This the supreme court held 
could not properly be done, and that, therefore, the order 
denying the motion to dismiss the supplementary pro- 
ceedings should have been sustained. In this view it 
was accordingly held that the order complained of was 
appealable, as it affected a substantial right. In Palen 
v. Bushnell, 68 Hun [N. Y.], 554, it was merely held that 
an appeal would not lie from an order for the examina- 
tion of a judgment defendant made by a judge, but it 
was said that an appeal would lie from a ruling denying 
a motion to set aside such an order. What is properly 
implied by the words “affecting a substantial right” was 
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not involved or discussed. In Francis v. Porter, 88 Hun 
[N. Y.], 325, the order appealed from was one directing 
a reference to take proofs of what books and papers the 
defendant had power to produce for inspection and au- 
thorizing his cross-examination by plaintiff, and it was 
held that as the application for a discovery had been 
overruled there was no power to order a reference. In 
Lamonte v. Pierce, 34 Wis., 483, the refusal of the court to 
set aside a previous order granting an attachment against 
defendant as for contempt for refusing to appear in pro- 
ceedings supplemental to a judgment, was held appeala- 
ble. There could be no question that this affected a sub- 
stantial right, but the mere fact that this contempt was 
with reference to the supplemental proceedings, in no 
way aids us in our present inquiry. These are all the 
cases cited by the plaintiff in error. We also refer to 
language of REESE, J., in Hollingsworth v. Fitzgerald, 16 
Neb., 496. 

By the defendant in error in support of its motion to 
dismiss there were cited Bruce v. Crabtree, 21S. E. Rep. [N. 
Car.], 194, Milliken v. Thompson, 54 Jones & S. [N. Y.], 393, 
and Joyce v. Holbrook, 2 Hil. [N. Y.], 94. In the first of 
these three cited cases the supreme court of North Caro- 
lina held that an appeal would not lie from an order of 
the nature of that sought to be reviewed in this case; in 
the second the same ruling was made, and in the third 
it was held that from an order refusing to permit the ex- 
amination of a judgment defendant an appeal could not 
be taken. In no case which has been brought to my 
notice, or that I have been able to find, has it.been held 
that a mere order requiring a judgment defendant to 
submit to an examination touching the condition of his 
property was an order affecting a substantial right. It 
is argued that if Mr. Clarke is compelled to show the con- 
dition of his property the harm will have been accom- 
plished and an appeal thereafter will afford him no pro- 
tection. We have not been informed what matter of 
importance it is necessary should be withheld from pub- 
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licity, and until it is so shown, the probable sacrifice of a 
substantial right must rest wholly upon conjecture. In 
my opinion the motion to dismiss should therefore be sus- 
tained. 


Norval, J. 
I concur in the opinion of Ryan, C. 


JETNA INSURANCE COMPANY V. W. A. SIMMONS, 
FILED DECEMBER 2, 1896. No. 6880. 


1. Instructions: Rrvrew: ASSIGNMENTS oF Error. Where it is as- 
signed for error that the district court gave or refused to give cer- 
tain specified instructions, if an examination discloses that the 
court did not err in giving or refusing to give all of the instruc- 
tions named the assignment will be overruled. 


: An assignment that a verdict is “contrary 
to the instructions of the court” will be overruled if it appears 
that the verdict is in accordance with any one of the instructions. 


8. Assignments of Error: Briers: Practice. The rule of practice of 
this court requires a litigant who brings a judgment here for 
review on error to specifically state in his petition in error of 
what action or omission of the court he complains; and in his 
brief,—in addition to a concise statement of the facts of the case,— 
under appropriate headings, to allege what particular thing the 
district court did, or refused to do, which it is claimed was error, 
collating under such headings the arguments and citing the au- 
thorities which he deems sustain his contention. 


4. Review: ASSIGNMENTS oF Error. Only the actions or omissions of 
a district court which are so specifically assigned, both in the 
petition in error and in the brief filed here, can be considered. 


: Recorps: Errors: Briers. Every judgment brought to this 
court for review comes surrounded with the presumption of cor- 
rectness, and this court will not search a record for the purpose 
of ascertaining if it contains error. The burden is upon the party 
complaining of the action of the district court to specifically point 
out what is complained of and show that it was probably preju- 
dicially erroneous. 


6. Insurance: VALUE OF INSURED PROPERTY. In a suit upon an insur- 
ance policy to recover the value of insured real estate wholly de- 
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stroyed by fire, the sum for which said property is insured is con- 
clusive evidence of its value. (Compiled Statutes, ch. 43, sec. 43.) 


7. Review: Harmiess Error: INCONSISTENCY BETWEEN VERDICT AND 
Fixpine. Insurance was written upon personal property to the 
amount of $1,150. In a suit upon the policy the jury returned a 
general verdict in favor of the assured for $800, and a special find- 
ing that the value of the property was $1,600. Judgment was ren- 
dered on the general verdict. Held, That the inconsistency between 
the general and special verdicts was not one of which the insurer 
could complain. 


8. Insurance: WaivER oF Proors oF Loss. An insurance policy con- 
tained a provision that in case of a fire the insured, within sixty 
days thereafter, should furnish to the insurer proofs of loss. After 
being notified of the loss the insurer’s adjuster went to the farm 
of the assured, examined and inquired into the loss, cause of the 
fire, etc. The assured submitted to the adjuster a written memo- 
randum of the items of property destroyed and their value. Some 
negotiations took place between the adjuster and the assured, 
which resulted in the adjuster offering the assured $900 in full 
settlement of the loss. Ina suit upon the policy the insurer inter- 
posed a defense that the policy had been procured by fraud and 
was void from its inception. Held, (1) That the conduct of the 
insurance company after being advised of the loss justified the 
finding of the jury that it had refused to pay the loss and waived 
the furnishing of proofs thereof; (2) that the insurance company 
waived the proofs of loss required by the policy by defending the 
action on the grounds that the policy had never been in force. 


: WAIVER OF ARBITRATION. An insurance company by deny- 
ing its liability on the ground of a forfeiture of the policy, by 
reason of a breach of warranty of the insured, waives whatever 
right it may have had to insist upon arbitration as a means of 
determining the amount of the loss. Home Fire Ins. Co. v. Kennedy, 
47 Neb., 138, followed. 


Loss: EXAMINATION OF INSURED: VALIDITY OF REQUIRE- 
MENT: TIME AND PLACE. A fire insurance policy contained the fol- 
lowing clause: ‘The insured, as often as required, shall exhibit to 
any person designated by this company all] that remains of any 
property herein described, and submit to examinations, under oath, 
by any person named by this company, and subscribe the same, and 
as often as required shall produce for examination all books of ac- 
count, bills, etc, * * * at such reasonable place as may be des- 
ignated by this company or its representative,’ etc. A suit upon 
the policy was defended upon the ground that the insured had re- 
fused to submit to an examination under oath, Held, (1) Whether 
the refusal] of the insured to submit to an examination, under oath, 
at the request of the insurer constituted a defense to the action not 
decided; (2) that a fair construction of the clause only required the 
assured to submit to an examination at such reasonable time and 


10. 
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place as might be designated by the company or its representative; 
(3) that for such refusal of the insured to constitute a defense to 
the action it was incumbent upon the insurance company to fix a 
time and place, and to designate some person authorized by law to 
administer oaths, before whom such examination could be had; 
(4) that the time fixed for such an examination must have been 
within a reasonable date after notice of the fire; the place of ex- 
amination must have been a réasonably convenient one within the 
county where the assured resided. 


: WARRANTIES IN APPLICATION: CONSTRUCTION: FALSE STATE- 
MENTS: PLEADING AND Proor. An insured made application in 
writing for insurance on certain buildings and personal property 
on his farm, in which he valued his dwelling at $700, his barn at 

_ $500, his milk house at $100, his household furniture at $500, butter 
and cheese apparatus and stock at $600, and hay and grain at $500. 
The application also contained the following: ‘“‘Q. State the actual 
amount paid for the land. A. Sixteen hundred dollars. Q. State 
terms of sale. A. Cash.’”’ The application also recited: “The 
said applicant hereby warrants, covenants, and agrees * * * 
that the foregoing is a full, just, and true exposition of all the 
facts and circumstances, condition, situation, and value of and 
title to the property to be insured, and is offered as a basis of the 
jnsurance requested, and-is made a special warranty, the same as 
if written on the face of the policy.” The application was made a 
part of the policy issued, and the latter contained this clause: 
“This entire policy shall be void if the assured has concealed or 
misrepresented, in writing or otherwise, any material fact or cir- 
cumstance concerning this insurance or the subject thereof.”’ A suit 
on the policy was defended on the grounds (a) that the statements 
of the assured in the application were warranties; (b) that the 
valuation placed by the assured on the insured property and his 
answers that he had paid sixteen hundred dollars cash for his land 
were false. Held, (1) That the application and the policy should 
be construed together; (2) that the statements and answers made 
were’ representations, and not warranties; (3) that in order for 
such representations to constitute a defense to the action it was in- 
cumbent upon the insurance company to plead and prove that the 
statements and answers were made as written in the application; 
that they were false; that they were false in some particular ma- 
terial to the insurance risk; and that the insurance company relied 
and acted upon such statements. 


11, 


12. : Warranty. A warranty, in insurance law, is the assertion 
by the assured of some fact on the literal truth of which the 
validity of the policy depends, without regard to the materiality of 


such fact or the motive which prompted the assertion. 


18. 


REPRESENTATION. A representation, in insurance law, is 
also the assertion by the insured of some fact, but the validity of 
the policy does not depend upon the literal truth of the assertion. 
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14, : WARRANTY. Whether an assertion made by the in- 
sured of the existence of a fact is a warranty or representation is 
a question of law. 

15, If a doubt exists as to whether a statement 
made is a warranty or representation, it will be held a representa- 
tion. 

16. : WARRANTIES. Warranties are not to be created nor ex- 
tended by construction. 

17. : REPRESENTATIONS: CONSTRUCTION. In construing a 


contract, for the purpose of determining whether the statements 
made therein were intended by the parties thereto to be warranties 
or representations, the court will take into consideration the situa- 
tion of the parties, the subject-matter, and the language employed, 
and will construe a statement made to be a warranty only when 
it clearly appears that such was the intention of the contracting 
parties; that the mind of each party consciously intended and 
consented that such should be the interpretation of his statements. 


Error from the district court of Dawes county. Tried 
below before KINKAID, J. 


Sylvester G. Williams and George T. H. Babcock, for 
plaintiff in error. 


C. H. Bane and D. B. Jenckes, contra. 


RaGAavy, C. 


This is a suit on a fire insurance policy brought in the 
district court of Dawes county by W. A. Simmons 
against the Aitna Insurance Company, hereinafter called 
the “insurance company.” Simmons had a verdict and 
judgment. The insurance company prosecutes a peti- 
tion in error. 

1. The insurance company in the motion filed by it 
for a new trial assigned among others the following 
grounds: “The verdict is contrary to the instructions 
given by the court on its own motion. The court erred 
in refusing to give the instructions asked for by the de- 
fendant. The court erred in refusing to give the third, 
eighth, eleventh, thirteenth, fourteenth, sixteenth, seven- 
teenth, nineteenth, and twenty-first instructions asked for 
by defendant. The court erred in giving the fifth, sixth, 
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seventh, twelfth, and sixteenth instructions asked for by 
defendant.” We have examined the instructions given 
and refused, and ascertained that the district court did 
not err in giving all the instructions given, nor in re- 
fusing to give all the instructions refused, nor is the ver- 
dict contrary to all the instructions given by the court 
on its own motion. We cannot, therefore, further con- 
sider the assignments in the petition in error directed to 
the action of the court in giving’and refusing to give cer- 
tain instructions, nor to the assignment that the verdict 
is contrary to the instructions given by the court upon 
its own motion. 

2. Counsel for plaintiff in error content themselves 
with a somewhat lengthy and desultory argument upon 
certain branches of insurance law, and then say: “She 
other errors referred to appear seriatim upon the record 
at pages 1, 5, 6, 7, 10, 11, 12, 14, 21, 27, 33, 34, 48, 49, 52, 
53, 59, 66, 90, 102, 108, 109, 116, 119, 124, 135, and 187. A 
reference to the record we think a sufficient presentation 
of these various assignments, to which we ask the atten- 
tion of the court without further argument.” The rule 
of practice in this court is a very simple one. It requires 
of a litigant who brings a judgment of a district court 
here for review on error to specifically state in his peti- 
tion in error of what action or omission of the district 
court he complains; and the brief filed should,—in addi- 
tion to a concise statement of the facts of the case,— 
under appropriate headings, allege what particular thing 
the district court did, or refused to do, which the litigant 
claims was erroneous; and collated under such headings 
the litigant should state such arguments and cite such 
authorities as he deems sustain his contentions. Every 
judgment brought to this court for review comes sur- 
rounded with the presumption of correctness. It is not 
the duty of this court to search through a record for the 
purpose of ascertaining if it can find something which 
the court below did, or omitted to do, which is error; 
but.the burden is upon the party complaining of the ac- 
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tion of the nisi privs court to specifically point out the 
alleged act complained of and show that it was probably 
prejudicially erroneous. Only the actions or omissions 
of the district court which are so specifically assigned, 
both in the petition in error and in the brief filed here, 
can be considered. ‘Chere remain, then, in this case to be 
considered only two questions, namely: Is the finding of 
the jury supported by sufficient evidence? Is the judg- 
ment rendered the one that should have been pronounced 
under the evidence in the case and the law applicable 
thereto? 

3. Is the value fixed by the jury on the property de- 
stroyed by fire sustained by sufficient evidence? The 
policy in suit covered both real and personal property. 
The real property consisted of a frame dwelling and 
additions thereto insured for $500, a barn insured for 
$300, and a milk house insured for $50. The general 
verdict of the jury fixed the value of these buildings at 
the time of their destruction at $850. The undisputed 
evidence is that these buildings were totally destroyed. 
Now, section 438, chapter 48, Compiled Statutes, provides: 
“Whenever any policy of insurance shall be written to 
insure any real property in this state against loss by 
fire, * * * and the prdéperty insured shall be wholly 
destroyed without criminal fault on the part of the in- 
sured or his assigns, the amount of insurance written in 
such policy shall be taken conclusively to be the true 
value of the property insured, and the true amount of 
loss and measure of damages.” Under the issues of the 
case the verdict of the jury includes a finding that the 
destruction of the property by fire was without criminal 
fault on the part of the insured or his assigns. In Home 
Fire Ins. Co. v. Bean, 42 Neb., 537, it was ruled: “Where 
real property is wholly destroyed by fire, any provision 
of a policy of insurance covering such property which in 
any manner attempts to limit the amount of the loss to 
less than the sum written in the policy is in conflict with 
the statutory rule, invalid, and will not be enforced.” 
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To the same effect see German Ins. Co. v. Penrod, 35 Neb., 
273; German Ins, Co. v. Eddy, 36 Neb., 461; Jnsurance Co. 
of North America v. Bachler, 44 Neb., 550. The contract 
in evidence, upon which this suit is based, the statute 
quoted above, and the authorities just cited conclusively 
establish the correctness of the finding of the jury as to 
the value of the buildings destroyed. 

4. By the policy in suit Simmons was insured against 
loss or damage by fire upon hay and grain, in barns or in 
stacks, to the amount of $300; household and kitchen 
furniture, both useful and ornamental, $500; butter and 
cheese apparatus. and stock on hand in milk house, $350, 
or a total insurance of $1,150 on personal property. The 
jury by its general verdict found the value of the insured 
personal property destroyed to be $800. Simmons tes- 
tified that at the time of the fire the butter and cheese 
apparatus and butter and cheese insured were in the 
milk house on his farm and were totally destroyed; that 
the value of the butter and cheese apparatus was $650; 
that there were on hand in the milk house at the time 
of the fire 300 pounds of butter, worth 25 cents per pound, 
or $75, which was also destroyed; that there were de- 
stroyed 45 tons of hay, worth $5 a ton, $225; 500 bushels 
of wheat in the stack, worth 55 cents per bushel, $275. 
His attention was next challenged to the articles of 
household and kitchen furniture destroyed by fire, and 
he was compelled, at great length, to enumerate the nu- 
merous articles and their value. Among the articles 
and their value which he testified were destroyed were 
the following: A cook stove, $25; cooking utensils, $30; 
two bedsteads, $14; two bedsprings, $5; two mattresses, 
$10; two feather beds, $20; bedding, such as quilts, etc., 
$20; forty yards of carpet, $10; one “catskin” overcoat, 
$28; two suits of clothes, $60; a miscellaneous lot of 
underwear, $15; boys’ clothes and underclothing, $12; 
eight woolen dresses belonging to his wife, $80; a lady’s 
coat, $24; his wife’s underclothing, shoes, hats, shawls, 
$50; twenty or thirty books, $15; sewing machine, $28; 

56 
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three or four mirrors, $5; a number of pictures in frames, 
$2; set of silverware, $50; silver knives, forks, etc., $25; 
a hotel outfit of china, tableware, cups, saucers, etc., 
$150 to $200; potatoes on hand, $2.50; four hundred 
pounds salted pork, $40; twenty gallons fruits and jel- 
lies, $50; cupboard, $10; center table, $5; a bureau filled 
with underclothing, etc., $30; a commode, wash bow], 
and pitcher, $6; fourteen chairs, $7; a clock, $7; a 
watch, $10,—making a total of $2,096. It will thus be 
seen that the finding of the jury that the value of the 
personal property destroyed was $800 does not lack evi- 
dence to support it. To be sure, the evidence was con- 
flicting as to the value of some of this property, but the 
weight of evidence was for the jury. They saw the wit- 
nesses. They heard them testify. They have considered 
the testimony and have reached a conclusion; and since 
there is in the record evidence to support this conclusion, 
we are not at liberty to disturb it. 

5. The jury, at the request of the insurance company, 
returned special findings as well as a general verdict, 
and it is said that the two are inconsistent. By their 
special findings the jury said that the value of the butter 
and cheese apparatus and stock at the time of the fire 
was $300; that the value of the household and kitchen 
furniture destroyed was $900; that the value of the hay 
and grain destroyed by the fire was $400, or a total of 
$1,600. But this is not an inconsistency of which the 
insurance company can complain. It was not preju- 
diced by it. Since the general verdict fixed the value of 
the personal property at $800 and a judgment was ren- 
dered against it for that amount, it has no cause of com- 
plaint because the special finding of the jury fixed the 
value of this same property at $1,600. 

6. It is also said that the value placed upon the per- 
sonal property by the special findings of the jury has 
no support in the evidence. This argument is untenable. 
We conclude, therefore, that the general verdict of the 
jury, on which the judgment complained of was ren- 
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dered, is supported by sufficient evidence so fay as the 
same relates to the value of the insured personal prop- 
erty destroyed. 

7. The policy in suit provided that the insured within 
sixty days after the occurrence of a fire should furnish to 
the insurance company proofs of loss. The insured neg- 
lected to furnish the proofs of loss within sixty days after 
the fire, and it is now insisted that for this reason the 
judgment is erroneous. One of the issues made by the 
pleadings and litigated on the trial was whether the in- 
insurance company had waived formal proofs of loss, and 
the jury found that it had. The evidence tends to show 
that the fire occurred on the 8th day of November, 1892; 
that the insured at once gave notice of this to the in- 
surance company, and that within a few days thereafter 
the adjuster of the company came to the farm of the as- 
sured, examined and inquired into the loss, the cause of 
the fire, et¢.; that the assured stated to the adjuster the 
particulars of the fire, submitted to him a written memo- 
randum of the items of property destroyed, and their 
value. Some conversations and negotiations took place 
between the adjuster and the assured, which resulted in 
the adjuster finally offering the assured $900 in full set- 
tlement of the loss. This offer was declined by the as- 
sured, whereupon the adjuster departed. We think the 
conduct of the adjuster justified the conclusion of the 
jury that the insurance company had refused to pay the 
loss. In Home Fire Ins. Co. v. Hammang, 44 Neb., 566, it 
was held that an insurance company had waived proof of 
loss because its adjusting agent, with a knowledge of the 
fire, went upon the ground, examined into the circum- 
stances, took possession of books and invoices of the in- 
sured, and with his help made an estimate of the amount 
of the loss. But the insurance company defends this ac- 
tion upon the ground, as we shall presently see, that the 
policy was void from its inception. If this was a fact, 
then there was no necessity for proofs of loss. In Dweil- 
ing-House Ins. Co. v. Brewster, 43 Neb., 528, it was held 
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that proofs of loss required by a condition of an insurance 
policy are waived when the insurance company denies 
any liability for the loss on the ground that the policy 
was not in force at the date of the loss. (See, also, Ger- 
man Ins. Co, c. Kline, 44 Neb., 395; Rochester Loan & Bank- 
ing Co. v. Liberty Ins. Co., 44 Neb., 587; Home Fire Ins. Co. 
v. Hammang, 44 Neb., 566.) We reach the conclusion, 
therefore, that the failure of the insured to furnish 
formal proofs of loss to the insurance company within 
sixty days after the fire afforded the insurance company 
in this case no defense to this action. 

8. The policy in suit also provided that in case of a 
disagreement between the insured and the insurer as to 
the amount of loss or damage occasioned to the insured 
property by fire the amount of such loss should be 
determined by arbitration. It is now said that the 
insured refused to submit the amount of the loss to arbi- 
tration and for that reason the judgment must be re- 
versed. But the doctrine of this court is that if parties 
to a contract agree that if a dispute arise between them 
such dispute shall be submitted to arbitration, then re- 
fusal to arbitrate, or no arbitration, is not a defense to 
an action brought on such contract by oue of the parties 
thereto. (National Masonic Accident Association v. Burr, 
44 Neb., 256, and cases there cited.) And in Home Fire 
Ins. Co. v. Kennedy, 47 Neb., 188, it was held: “An in- 
surance company, by denying its liability on the ground 
of a forfeiture of the policy by reason of a breach of war- — 
ranty by the insured, waives whatever right it may have 
had to insist upon arbitration as a means of determining 
the amount of the plaintiff’s damage.” The judgment 
under consideration was, therefore, not erroneous, be- 
cause the insured refused to submit the question of the 
amount of his loss to arbitration. 

9. The policy in suit contained a clause in the follow- 
ing language: “The insured, as often as required, shall 
exhibit to any person designated by this company all that 
remains of any property herein described, and submit to 
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examinations under oath by any person named by this 
company and subscribe the same; and as often as re- 
quired shall produce. for examination all books of ac- 
count, bills, invoices, and other vouchers or certified cop- 
ies thereof if originals be dst at such reasonable place as 
may be designated by this company or its representative, 
and shall permit extracts and copies thereof to be made.” 
The insured resided near Chadron, Nebraska. ‘he ad- 
juster and managing agents of the insurance company 
appear to have resided at Denver, Colorado. More than 
sixty days after the fire occurred, and Jong after the in- 
surance company had been notified thereof, and after the 
adjuster of the insurance company had visited Nebraska 
and inquired into the circumstances of the fire, as already 
stated, he wrote a letter to the insured, posted at Denver, 
Colorado, dated January 27, 1893, in which he said: “The 
company desires that you will submit to examination 
under oath. Please name to me a convenient date at 
which you will be prepared to submit to examination, 
and oblige.” It is now said that the insurer requested 
the insured to submit to an examination under oath and 
that the latter refused, and that therefore the judgment 
is erroneous. Whether the refusal of an insured to com- 
ply with such a provision in an insurance contract is a de- 
fense to an action upon the policy we do not decide. The 
writer, speaking for himself only, does not think itis. If 
the insured had submitted to an examination and sworn 
falsely he could not have been prosecuted for perjury, as 
the oath would not have been taken in any proceeding 
where the law required him to take an oath. The effect 
of such a clause in the policy therefore amounts to no 
more than a promise upon the part of the assured to fur- 
nish to the insurer, on request, such information as may 
be in his possession. In Clement v. British-American As- 
surance Co., 141 Mass., 298, it seems to have been held 
that where an insurance policy provided that in case of 
loss or damage to insured goods the insurer should sep- 
arate the damaged portion of the stock from the undam- 
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aged and furnish to the insurer a total statement of 
damages claimed on each item, the refusal of the insurer 
to comply with this provision of the policy afforded no 
defense to an action thereon. But if the clause in the 
policy under consideration be one with which the insured 
must comply in order to recover, then it was incumbent 
upon the insurance company to fix a time and a place and 
to name some person authorized by law to administer 
oaths before whom the examination of the insured should 
_be had. The insurance company did none of these 
things. Doubtless the time fixed for the examination 
must have been within a reasonable date after the com- 
pany received notice of the fire. Doubtless the place of 
the examination would have been at a reasonably con- 
venient place in the county where the assured resided. 
It remains to be said of the question under consideration 
that a fair construction of the clause of the policy is that 
the insured shall submit to examination under oath at 
such reasonable place as may be designated by the com- 
pany or its representative. We reach the conclusion 
that the insurance company, by failing to demand this 
examination within a reasonable time after the fire, and 
by failing to designate a time and place and an officer 
before whom such examination should occur, has not put 
‘itself in a position to urge the refusal of the insured to 
submit to an examination as a defense to this action. 

10. Simmons, at the time of the issuance of the policy 
in suit, resided on the southeast quarter of section 17, 
township 33 north, and range 49 west, in Dawes county. 
At the time he applied for the insurance he signed an 
application in writing, which, so far a& material here, 
was in the following language: 

“Application of W. A. Simmons, of Chadron, Ne- 
braska, for insurance against loss or damage by fire by 
the Actna Insurance Company, in the sum of two thou- 
sand dollars, for the period of three years, * * * on 
property specified below: Frame dwelling-hoyse, cash 
valuation, $700; amount to be insured, $500. Household 
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furniture therein, cash valuation, $1,000; amount to be 
insured, $500. Barn, cash valuation, $500; amount to 
be insured, $300. Milk house, cash valuation, $100; 
amount to be insured, $50. Fixtures and stock therein,— 
that is, milk house,—cash valuation, $600; amount to be 
insured, $350. Hay and grain, cash valuation, $500; 


amount to be insured, $300. 
* 


* * * * # * 


“The applicant will answer the following questions 
and sign the same as a description of the premises on 
which the insurance will be predicated: 

“Building: When built? 1886-7. 

“What size? About 16x24 and additions. 

“Ts it stone, brick, or wood? Wood. 

“Are foundations wood, brick, or stone? Wood, 

“Ts it in good repair? Yes. 

“How many stories high? Two. 

“Have premises ever been on fire? No. 

* * * * * * * 

“How many chimneys? One. 

“Are they brick? Yes. 

“Are all built from the ground? No. 

“Any tile or terra cotta flues in building? No. 

“Are pipes in good order? Yes. 

“How near to wood? ‘Ten inches. 

“Do pipes pass through wood partitions or floors? 
Yes. 

“If so, how secured? Zine protection. 

“Do any stove-pipes pass through the roof or sides of 
the building? Yes, through summer kitchen. 

* * * * * * * 
“What is it covered with? Shingles. 
“Is there a scuttle and stairs to it? Stair-. 
“Are the gutters stone, metal, or wood? None, 
“Are premises occupied entirely by applicant? Yes, 
* * * * * * 
“For farm dwelling only? Yes. 
“For farm barns only? Yes? 
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“What is the present cash value of property to be in- 
sured? $3,000. 

“How many acres of land in the farm? 160. 

“State average value per acre. $10. 

“How recently has the property changed hands? 
Yes; no. 

“State the actual amount paid for it. $1,600 for land. 

“State terms of sale. Cash. 


“Is the property profitable as an investment? Yes. 
* + * 


& * * * 


“And the said applicant hereby warrants, covenants, 
and agrees to and with said company that the foregoing 
is a full, just, and true exposition of all the facts and 
circumstances, condition, situation, and value of and 
title to the property to be insured, and is offered as a 
basis of the insurance requested and is made a special 
warranty, the same as if written on the face of the 
policy.” 

This application was made a part of the policy issued 
and now in suit. The policy refers to the application 
and declares that it is made a part thereof. Among other 
things, the policy provides: “This entire policy shall be 
void if the assured has concealed or misrepresented, in 
writing or otherwise, any material fact or circumstance 
concerning this insurance or the subject thereof.” It is 
now insisted that each and every one of the statements 
and answers to questions made by Simmons in this ap- 
plication were and are warranties; that some of said 
statements or answers were false, and that, therefore, 
the policy has never been in force and was void from 
its inception. Are the statements in this application 
warranties? 

Campbell v. New England Mutual Life Ins. Co., 98 Mass., 
381, was a suit on a life insurance policy. The policy was 
issued in pursuance of a written application therefor, 
which application declared that the statements therein 
were made as a basis for the insurance, and that they 
were full, fair, and true answers to the questions pro- 
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pounded. The application further recited that the appli- 
cant had read the questions and answers and was aware 
that any fraudulent or untrue answers, or a concealment 
of facts or a non-compliance with the terms of the policy 
would vitiate the insurance. The application was made 
a part of the policy and the latter provided: “If the state- 
ments made by the assured should be found in any re- 
spect untrue, that the policy should be void.” In the 
application the assured was asked whether he was or 
had been subject to or at all affected by bronchitis, 
consumption, prolonged coughs, or spitting of blood. To 
all these questions he answered no. The suit upon the 
policy was defended upon the ground that the answers 
to these questions were false; that the answers were 
warranties, and that, therefore, the policy was void from 
its inception. But the court held that the answers were 
not warranties, but representations, which need not be 
complied with literally. The court said: “The remain- 
ing exceptions mostly depend upon the question whether 
the statements made in the application, by way of an- 
swers to interrogatories, are to have the effect of war- 
ranties, or to be regarded as representations only. * * 
A warranty in insurance enters into and forms a part of 
the contract itself. It defines, by way of particular stipu- 
lation, description, condition, or otherwise, the precise 
limits of the obligation which the insurers undertake to 
assume. No liability can arise except within those lim- 
its. In order to charge the insurers, therefore, every one 
of the terms which define their obligation must be satis- 
fied by the facts which appear in proof. ‘rom the very 
nature of the case the party seeking his indemnity, or 
payment under the contract, must bring his claim within 
the provisions of the instrument he is undertaking to 
enforce. The burden of proof is upon the plaintiff to 
present a case in all respects conforming to the terms 
under which the risk was assumed. It must be not merely 
a substantial conformity, but exact and literal; not only 
in material particulars, but in those that are immaterial 
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as well. A representation is, on the other hand, in its 
nature, no part of the contract of insurance. Its relation 
to the contract is usually described by the term ‘collat- 
eval’ * * * It is sufficient for the plaintiff to show 
fulfillment of all the conditions of recovery which are 
made such by the contract itself. The burden is then 
thrown upon the defendant to set forth and prove the 
collateral matters upon which he relies) * * * In 
considering the question whether a statement forming 
a part of the contract is a warranty, it must be borne in 
mind, as an established maxim, that warranties are not 
to be created nor extended by construction. They must 
arise, if ‘at all, from the fair interpretation and clear 
intendment of the words used by the parties. * * * 
When, therefore, from the designation of such statements 
as ‘statenients’ or as ‘representations,’ or from the form 
in which they are expressed there appears to be no inten- 
tion to give them the force and effect of warranties, they 
will not be so construed.” 

Daniels v. Hudson River Fire Ins. Co., 12 Cush. [Mass.], 
416, was a suit upon a fire insurance policy. The policy 
was based upon a written application, which contained, 
among others, the following questions: 

“Q. Is there a good forcing-pump in the factory, de- 
signed expressly for putting out fire, and at all times in 
condition for use? 

“A. A small force-pump for filling barrels, and with 
hose to reach each room. 

“Q. Are there casks in each loft, constantly supplied 
with water? 

“A, There is in each room casks of forty-two gallons 
each, kept full constantly; also twenty-four buckets in 
mill.” 

The policy provided that it was made in conformity 
with the terms and conditions of the application, and 
further provided that if the insured had made any mis- 
representation or concealment the policy should be void. 
There was a covenant in-the application that the assured 
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had made a full, just, and true exposition of all the facts 
and circumstances in regard to the condition, situation, 
value, and risk of the property insured. The suit on the 
policy was defended upon the ground that the answers 
to the questions in the application were warranties; that 
they weve false, or not literally true, at the time of the 
upplication, and that, therefore, the policy was void. 
The nisi prius court instructed the jury that the state- 
ments in the application were not warranties requiring 
an exact and literal compliance, but that they were rep- 
resentations, and as such must have been substantially 
true and correct as to things done or existing at the time 
the policy was issued. The supreme court of Massachu- 
setts, discussing this instruction, said: “The court are of 
opinion that, looking at the policy and the application, 
this instruction was correct. There is undoubtedly some 
difficulty in determining by any simple and certain test 
what propositions in a contract of insurance constitute 
warranties, and what representations. One general rule 
is that a warranty must be embraced in the policy itself. 
If, by any words of reference, the stipulation in another 
instrument, such as the proposal or application, can be 
construed a warranty, it must be such as make it in 
legal effect a part of the policy. * * * If any state- 
ment of fact, however unimportant it may have been 
regarded by both parties to the contract, is a warranty, 
and it happens to be untrue, it avoids the policy. If it 
be construed a representation and is untrue it does not 
avoid the contract if not willful or if not material. To 
illustrate this: The application in answer to an inter- 
rogatory is this: ‘Ashes are taken up and removed in 
iron hods;’ whereas it should turn out in evidence that 
ashes were taken up and removed in copper hods. * * 
If this was a warranty the policy is gone; but if a repre- 
sentation it would not, we presume, affect the policy, 
because not willful or designed to deceive; but more 
especially because it would be utterly immaterial and 
would not have influenced the mind of either party in 
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making the contract or fixing its terms. Hence it is, we 
suppose, that the leaning of all courts is to hold such a 
stipulation to be a representation, rather than a war- 
ranty, in all cases where there is any room for construc- 
tion, because such construction will, in general, best 
earry into effect the real intent and purpose which the 
parties have in view in making their contract.” 

Supreme Lodge, Knights of Pythias of the World, v. Ed- 
wards, 41 N. E, Rep. [Ind.], 850, was a suit upon a life 
insurance policy or certificate, based on a written appli- 
cation made therefor. The defense was that the answers 
to questions or statements made in the application were 
warranties; that they were false or not literally true, 
and, therefore, that the policy was void from its incep- 
tion. The court said: “The policy and application in 
this case must be read together, as together evidencing 
the contract. In the application appears the terse, plain, 
and emphatic statement, referring directly to the answers 
in question, that they are warranted to be true and are 
offered to the Endowment Rank as a consideration of the 
contract. There is also contained in the application 
proper * * * this statement: ‘I declare, furthermore, 
that all the above statements are true, to the best of my 
knowledge and belief, and that I have not concealed or 
omitted to state anything regarding my health, past or 
present, affecting the expectancy of my life, and that I 
hereby consent and agree that any untrue statement 
made in this application, or to the medical examiner, 
touching my health or expectancy of life, shall work a 
forfeiture to all my rights.’ In the certificate itself there 
is no mention of any warranties, but it is expressly said 
that it is issued in consideration of the ‘representations 
and declarations made in the application’ and the pay- 
ment of the entrance fees, dues, etc. Thus we have these 
statements of the insured referred to as ‘warranties’ at 
one time, and as ‘répresentations’ at another. Under 
such circumstances they must, upon the authorities, be 
construed to be representations only. * * * ‘By rea- 
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son of their stringent character, warranties in insurance 
policies are not favored in Jaw. The court will construe 
as a warranty that only which the parties have plainly 
and unequivocally declared to be such.” * * * When, 
considering both policy and application together, it is 
left uncertain or ambiguous whether statements are to 
be taken as warranties or representations, the construc- 
tion most favorable to the policy holder is to be adopted.” 

Northwestern Mutual Life Ins. Co. v. Woods, 39 Pac. Rep. 
[Kan.], 189, was a suit upon a life insurance policy based 
upon a written application. In the latter the assured 
was asked and answered, among others, the following 
question: “Q. Is there anything, or has there ever been 
anything, in your physical condition, family or personal 
history, or habits, tending to shorten your life, which is 
not distinctly set forth above? A. No.” The applica- 
tion recited that all statements therein were declared 
by the assured to be warranties. The policy provided 
that if any statement made in the application for the 
policy should be found incorrect, the policy should be 
void. The action was defended upon the ground that all 
the statements made in the application were. warranties; 
that the answer of the assured to the question quoted 
above was false when made; and that, therefore, the 
policy had never been in force. The supreme court of 
Kansas refused to sustain this contention of the insur- 
ance company, and summed up its conclusions in the syl- 
labus of the case as follows: “The statements contained 
in an application for a policy of life insurance will not be 
construed as warranties, which, if untrue in any particu- 
lar, would avoid the policy, unless the provisions of the 
application and policy, taken together, leave no room for 
anyother construction. While in the application for the 
policy in this case it is declared that all the statements 
written on the application are warranted to be true, in- 
asmuch as the policy refers to the answers to the ques- 
tions contained in the application as statements, and not 
as warranties, the court will construe them merely as 
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statements; and therefore holds that the insured was 
bound only to the exercise of good faith, and to answer 
truthfully as to all matters within his knowledge, and 
an omission to state a fact which he honestly deemed 
immaterial will not vitiate the policy.” 

Miller v. Mutual Benefit Life Ins. Co., 31 Ia., 216, was a 
suit upon a life insurance policy based upon a written ap- 
plication in which the assured was asked and answered, 
among others, the following questions: 

“Q. Is the party sober and temperate? 

“A. Yes. 

“Q. Has he always been so? 

“A. Yes.” 

The application was made a part of the insurance 
policy and the action was defended upon the ground that 
the answers to the questions quoted above were war- 
ranties; that they were false when made; and that, there- 
fore, the policy had never been in force. After a very 
exhaustive and learned examination of the question the 
supreme court declared that the answers of the assured 
to the questions propounded to him were mere representa- 
tions, and stimmed up its conclusion as follows: “Matters 
of warranty constitute a part of the contract, and it is 
necessary that they should be exactly and literally com- 
plied with; but matters of representation are but col- 
lateral to the contract, and it is sufficient if they are sub- 
stantially complied with. Warranties will not be cre- 
ated nor extended by construction. They must arise 
from the fair interpretation and clear intendment of the 
language used. The application is, in itself, merely col- 
lateral to the contract of insurance, and its statements 
are to be classified * * * as representations, unless, 
by force of a reference in the policy, they are converted 
into warranties, and the purpose is clearly manifest, from 
the papers thus connected, that the whole shal! form one 
entire contract.” 

Anders v. Supreme Lodge, Knights of Honor, 17 Atl. Rep. 
[N. J.J, 119, was a suit upon a life insurance contract. 
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The contract was based upon a written application and 
recited that it was issued upon condition that the state- 
ments made by the insured in his application should be 
made a part of the policy. In the application the as- 
sured certified that the answers made by him to ques- 
tions propounded were true; that there were no misrep- 
resentations or suppression of known facts, and he 
acknowledged and agreed that these statements should 
form the basis of the insurance contract and constitute 
warranties. The assured further stated in the applica- 
tion that the above questions had been answered to the 
best of his knowledge and belief. The action was de- 
fended upon the ground that the answers of the assured 
in his application were warranties; that one of such an- 
swers was false and that the policy was therefore void. 
The supreme court of New Jersey, in discussing the ques- 
tion, said: “At the trial it was proved that one of the 
statements attached to the application was not true, and 
Mr. Justice De Pue, who presided at the circuit, in- 
structed the jury that such fact did not, proprio vigore, 
avoid the policy, but that to produce that result it must 
have been false to the knowledge of the applicant. 
This is the proposition the correctness of which is now 
challenged. But this court is of opinion that the con-. 
struction adopted is the proper one. In the interpreta- 
tion of warranties of this class the judicial leaning is in- 
variably against a literal rendering of the stipulation, 
and in favor of construing the clause according to its 
spirit and purpose. It is to be presumed that the parties 
dealt with each other in this particular in good faith, 
intending to lay a reasonable basis for the promise to in- 
sure, and consequently it requires plain and unambiguous 
terms to induce the court to conclude that it was the con- 
ventional purpose that the policy should be a nullity in 
case the assured had in his application unintentionally 
misstated a fact. Indeed, the conditions of the present 
case appear to repudiate the hypothesis that it was the 
intention of these contractors to make the life of the 
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policy dependent upon the absolute and exact verity of 
the truth of each of the statements in question. For ex- 
ample, the assured, when asked at what age his father 
died, answered, at the age of seventy-five years. Now, 
on the theory that absolute truth is required, if it shoulé 
be shown that the parent died a day or an hour before or 
after he had reached such designated age, the contract 
of insurance would be entirely void; and assuredly it is 
scarcely conceivable that such an agreement was either 
consciously offered on the one side, or consciously ac- 
cepted on the other. There is nothing in the law that 
forbids persons from entering into such preposterous 
agreements if they see fit so to do; but fortunately the 
principles of jurisprudence forbid the court from con- 
structing them out of uncertain phraseology. And this 
we would do in the present instance by adopting the 
theory of the defense, for the language of the stipulation 
in question is plainly ambiguous. The words are: ‘I 
certify that the answers made by me,’ etc., ‘are true, in 
which there are no misrepresentations or suppression of 
known facts.’ Upon the interpretation as contended for 
by the defense, that the allegation that the answers are 
true, means that they are absolutely true, it is obvious 
that the subjoined certification, that in such absolutely 
true answers there are no misrepresentations, becomes 
entirely nugatory. To give a consistent effect to both 
branches of the clause, it is necessary to read it in the 
sense that the answers are true to the extent of not being 
consciously false.”” To the same effect see American Pop- 
wlar Life Ins. Co. v. Day, 39 N. J. Law, 89, Northwestern 
Benevolent & Mutual Aid Association v. Cain, 21 Hl. App., 
471, Price v. Phenia Mutual Life Ins. Co., 17 Minn., 473, 
and Hanover Fire Ins. Co. v. Gustin, 40 Neb., 828. 

In Mulville v. Adams, 19 Fed. Rep., 887, it was held that 
“conditions that work a forfeiture are not to be extended 
by construction. Being put into the policy for the bene- 
fit of the insurer, they will be construed most liberally for 
the assured.” 
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First National Bank v. Hartford Fire Ins. Co., 95 U. S., 
673, was a suit upon a fire insurance policy, The policy 
was based upon a written application made by the as- 
sured. In the application the assured was directed to 
answer certain questions and sign the same “as a descrip- 
tion of the premises on which the insurance will be predi- 
cated.” He was asked and answered, among others, the 
following questions: 

“Q. What is the cash value of the buildings aside from 
hand and water power? 

“A, Fifteen thousand dollars. 

“Q. What is the cash value of the machinery? 

“A. Fifteen thousand dollars.” 

The application also recited that the assured hereby 
covenants and agrees that the foregoing is a just, full, 
and true exposition of all the facts and circumstances 
in regard to the condition, situation, value, and risk of 
the property to be insured, so far as the same are known 
to the applicant and are material to the risk. The ap- 
plication was made a part of the insurance policy and 
the policy recited not only that the application should 
be considered a part of it, but that the application should 
be considered a warranty by the assured, and that if he, 
in such application, had made any erroneous representa- 
tions or omitted to make known any fact material to the 
risk, that the policy should be void. The policy was de- 
fended upon the ground that the answers of the assured 
as to the value of his building and the value of his ma- 
chinervy were warranties; that such answers were false, 
and that, therefore, the policy was void. The circuit 
court found that the value of the building, represented 
to be worth $15,000, was $8,000; that the value of the 
machinery, represented to be worth.$15,000, was $12,000; 
and the circuit court concluded that the answers of the 
assured were warranties and that the policy was void. 
The bank then sued out a writ of error to the supreme 
court of the United States. That court held that the 
statements made by the insured were representations, and 
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not warranties, and reversed the judgment of the circuit 
court. The supreme court said: “The entire application 
having been made, by express words, a part of the policy, 
it is entitled to the same consideration as if it had been in- 
serted at large in that instrument. The policy and ap- 
plication together, therefore, constitute the written agree- 
ment of insurance; and in ascertaining the intention of 
the parties full effect must be given to the conditions, 
clauses, and stipulations contained in both instruments. 
Looking first into the application, we find no language 
which, by fair construction, was notice to the assured 
that in answering questions he was assuming, or was 
expected to assume, the strict obligations which the law 
attaches to a warranty. * * * But the difficulty in 
the case arises from the peculiar wording of the policy, 
considering the application as a part thereof. While 
the assured in one part of the written agreement is made 
to stipulate for a warranty, and in another the policy is 
declared to be void if the assured ‘makes any erroneous 
representation, or omits to make known any fact material 
to the risk,’ in still another part of the same agreement 
[the application] he covenants that, as to'all material 
facts within his knowledge respecting the condition, 
situation, value, and risk of the property, he has made 
a full, just, and true exposition. If the purpose of the 
company was to secure a warranty of the correctness of 
each statement in the application, and if the court should 
adopt that constrnction of the contract, there could be 
no recovery on the policy if any one of these statements 
were proven to be untrue; and this although such state- 
ment may have been wholly immaterial to the risk and 
was made without any intent to mislead or defraud. 
Such a construction, according to established doctrine, 
might defeat the recovery, even if the overvaluation had 
been so slight as not to have influenced the company in 
accepting the risk. But if such was the purpose of the 
company, why did it not stop with the express declara- 
tion of a warranty? Why did it go further and incor- 
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porate into the policy a provision for its annulment in 
the event the assured should make an ‘erroneous repre- 
sentation or omit to make known any fact material to 
the risk’? * * * Still further, why did the company 
make the application a part of the policy, and thereby 
import into the contract the covenant of the assured, 
not that he had stated every fact material to the risk, or 
that his statements were literally true, but only that he 
had made a just, true, and full exposition of all material 
facts, so far as known to him?” ‘The court announced 
the rule of construction in the syllabus as follows: 
“When a policy contains contradictory provisions, or is 
so frained as to render it doubtful whether the parties 
intended that the exact truth of the applicant’s state- 
ments should be a condition precedent to any binding 
contract, that construction which imposes upon the as- 
sured the obligations of a warranty should not be fa- 
vored. The policy having been preparéd by the insurers, 
it should be construed most strongly against them.” 
This rule of construction was followed and reaffirmed 
by the supreme court of the United States in Moulor v. 
American Life Ins. Co., 111 U. 8., 335. 

From the foregoing authorities we deduce the follow- 
ing: (a.) A warranty in insurance Jaw is the assertion 
by the assured of some fact on the literal truth of which 
the validity of the policy depends, without regard to the 
materiality of such fact or the motive which prompted 
the assertion. (b.) A representation in insurance law is 
also the assertion by the insured of some fact, but the 
validity of the policy does not depend upon the literal 
truth of the assertion. (¢.) The falsity of a representa- 
tion is a defense to a suit on the policy only when made 
of a fact material to the risk, and with a sinister motive. 
(d.) Whether an assertion made by the insured of the ex- 
istence of a fact is a warranty or representation is a 
question of law. (e.) Where an application for insurance 
is made a part of the insurance policy, the two are to be 
construed together for the purpose of ascertaining 
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whether the contracting parties intended that statements 
and assertions made by the insured should be regarded 
as warranties or representations. (f.) If a doubt exists 
whether a statement made is a warranty or representa- 
tion, it will be held a representation. (g.) Warranties 
are not to be created nor extended by construction. 
(h.) In construing a contract for the purpose of determin- 
ing whether the statements made therein were intended 
by the parties thereto to be warranties or representa- 
tions, the court will take into consideration the situation 
of the parties, the subject-matter of the contract, the 
language employed, and will construe a statement made 
to be a warranty only when it clearly appears that such 
was the intention of the contracting parties; that the 
mind of each party consciously intended and consented 
that such should be the interpretation of his statements. 
In the case at bar the application and the policy issued 
in pursuance thereof must be read and construed to- 
gether; and since the application recites that every state- 
ment made therein by the assured is a warranty, and the 
policy provides that it should be void if the assured had 
concealed or misrepresented any material fact concern- 
ing the insurance, we conclude that, at least, a doubt 
exists as to whether the contracting parties intended that 
each statement made by the insured in his application 
should be a warranty, and accordingly hold that the 
statements made by the insured in his application were 
representations, and not warranties. If it had been the 
intention of the parties that every statement made by 
the insured in his application should be a warranty, then 
-it was wholly unnecessary to provide in the policy that 
it should be void if the assured made any false repre- 
sentation as to a fact material to the insurance; because 
if the statements made in the application were warran- 
ties, then the policy was void unless each of said state- 
ments were literally true, no matter how immaterial they 
may have been. 
11. Were the representations made by the assured in 
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his application untrue? It was pleaded as a defense to 
this action that Simmons falsely overvalued the property 
insured. This question was submitted by proper instruc- 
tions to the jury and its finding for the insured must be 
taken as a finding in his favor that he had not falsely 
overvalued the insured property. We have already 
quoted at length from the evidence and it must suffice to 
say that we think there is sufficient evidence in the record 
to sustain a special finding, had one been made, that the 
insured property at the time it was insured was of the 
value placed thereon by Simmons. The evidence on 
behalf of the insurance company tends very strongly to 
show that this insured property was of less value than 
Simmons, at the time he made his application, repre- 
sented it to be. For instance, Simmons represented the 
value of his house to be $700, and the evidence of the in- 
surance company tends to show that it was probably 
not worth over $300. But assuming that the value placed 
by Simmons upon the insured property was an overvalua- 
tion, we would still be unable to reverse this judgment 
for that reason. It has not been suggested by the in- 
surance company in this case, either by pleading or evi- 
dence, that the overvaluation—if it was one—made by 
Simmons was intentionally made; nor made with the 
intention to deceive the insurance company; nor that the 
insurance company relied upon such valuation and was 
induced thereby to enter into the contract in suit. 

Fiteh v. American Popular Life Ins. Co., 59 N. Y.. 557, 
was a suit upon a life insurance contract. This policy 
was based upon a written application therefor. In the 
application the assured was asked the question if he had 
ever had any illness, local disease, or injury in any organ, 
to which he answered, “No.” The policy was defended 
upon the ground that this answer was false. The evi- 
dence showed that the insured, six years before, had had 
inflammation of the eyes caused by sand thrown into 
them. The New York court of appeals held that this 
evidence did not establish the defense; that the omission 
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to mention the injury was not conclusive evidence of 
fraud sufficient to avoid the policy, but at most was evi- 
dence to be submitted to the jury, and that in order to 
sustain the defense it was necessary for the insurance 
company to show not only that the statement was untrue, 
but that it was known to be untrue by the assured at the 
time made, and made with a fraudulent purpose. 
Franklin Fire Ins. Co. «. Vaughan, 92 T. S., 516, was a 
suit upon a fire insurance policy. In his application for 
insurance the assured put a valuation of $12,000 upon his 
stock of goods. The action was defended on the ground 
that this was an overvaluation; that the goods were in 
fact not worth to exceed the sum of $6,000. The jury 
found the value of the insured property to be $7,857. In 
discussing the question as to whether this evidence and 
finding amounted to a defense to the policy the court 
said: “The value of the goods was to be estimated by the 
applicant. He gave this estimate at $12,000, and there is 
not the slightest evidence that such was not his honest 
estimate of their value. Insurance agents, as well as 
other persons, know with what partiality most men esti- 
mate their property, and how much more valuable they 
esteem it when their own than when it is their neighbor’s, 
They do not object to this principle when the premiums 
are received for issuing policies. It is only when losses 
occur that they seek to apply the more rigid test of actual 
value. * * * The law exacts the utmost good faith 
in contracts of insurance, both on the part of the insured 
and the insurer, and a knowing and willful overvaluation 
of property by the insured, with a view and purpose of 
obtaining insurance thereon for a greater sum than could 
otherwise be obtained, is a fraud upon the insurance com- 
pany that avoids the policy. It is a question of good 
faith and honest intention on the part of the insured, and 
though he may have put a value on his property greatly 
in excess of its cash value in the market, yet if he did so 
in the honest belief that the property was worth the val- 
uation put upon it, and the excessive valuation was made 
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in good faith, and not intended to mislead or defraud 
the insurance company, then such overvaluation is not a 
fraudulent overvaluation that will defeat a recovery.” 
First Nat. Bank of Kansas City v. Hartford Fire Ins, Co., 
95 U. S., 673, was also a suit upon an insurance policy. 
In that case the insured, in his application, placed a 
valuation upon his building of $15,000 and upon his ma- 
chinery of $15,000. One of the defenses was that this 
was an overvaluation. The circuit court found that the 
building was worth $8,000, and no more; and the ma- 
chinery was worth $12,000, and no more. The court fur- 
ther found that the representations as to value were 
made without any intention on the part of the assured 
to commit a fraud upon the insurance company. In dis- 
cussing the question as to whether this overvaluation 
was a defense to the action, the supreme court of the 
United States said: “But his situation and duty were 
wholly different when required to state the cash value of 
his property. He was required to give its ‘estimated 
value.’ His answers concerning such value were, in one 
sense, and, perhaps, in every just sense, only the expres- 
sion of an opinion. The ordinary test of the value of 
property is the price it will command in the market if 
offered for sale. But that test cannot, in the very nature 
of the case, be applied at the time application is made 
for insurance. Men may honestly differ about the value 
of property, or as to what it will bring in the market; 
and such differences are often very marked among those 
whose special business it is to buy and sell property of 
all kinds. The assured could do no more than estimate 
such value; and that, it seems, was all that he was re- 
quired to do in this case. His duty was to deal fairly 
with the company in making such estimate. The special 
finding shows that he discharged that duty and observed 
good faith.” The court summed. up its conclusion upon 
the question under consideration in the syllabus as fol- 
lows: “When a party states in his application for an 
insurance that he has made a just, full, and true expo- 
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sition of all material facts and circumstances in regard 
to the condition, situation, value, and risk of the property, 
so far as known to him, and the application is expressly 
made a part of the policy, should it afterwards appear 
that he overestimated the value of the property the policy 
would not be vitiated, unless it be shown that the esti- 
mate was intentionally excessive.” The defense of over- 
valuation interposed to this action by the insurance coin- 
pany cannot be sustained, assuming that there was an 
overvaluation made by Simmons. 

12. In the application made by Simmons for insurance 
he was asked these two questions: 

“Q. State the actual amount:paid for it—that is, the 
farm. 

“A, Sixteen hundred dollars. 

“Q. State terins of sale. 

“A. Cash.” 

A final contention is that the answers of Simmons to 
these two questions were false. As to the first question 
and answer the evidence on behalf of Simmons tends to 
show the following: At the time he made application to 
the agent of the insurance company for this insurance 
the agent read the question in the application: “State 
the actual value paid for it.” Simmons thereupon an- 
swered by saying that the consideration expressed in 
his deed was $1,600, and thereupon the insurance agent 
responded: “That is what goes,” and wrote “sixteen hun- 
dred” in the application. As to the second question the 
evidence shows that Simmons did not pay cash for the 
land; that is, that he did not pay money for it. The 
consideration he paid for it was the transfer of a promis- 
sory note that he owned, some hay, and the assumption 
ofa mortgage upon the land. We have already seen that 
these statements were not warranties. We have already 
seen that the insurance company has not pleaded nor 
attempted to prove that these statements were made with 
any sinister motive. In its answer the insurance com- 
pany pleaded that these statements, in addition to being 
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false, were material to the risk. The jury was not re- 
quired by any special finding to answer that question, 
and since the general finding of the jury is against the 
insurance company, we must presume that they consid- 
ered the issues made by the pleadings as to whether these 
representations were false and as to whether they were 
material and resolved them against the insurance com- 
pany. If the verdict of the jury is to be taken as a find- 
ing that the representations were true when made, then 
the evidence would probably not support that finding. 
If the verdict of the jury is to be taken as a finding that 
the representations made were not material to the risk, 
we think that finding is supported by the evidence. In- 
deed, we think no evidence was required to show that 
those questions and the answers to them were utterly 
immaterial. The farm—the land—was not the subject 
of the insurance contract about to be made, and in the 
application itself the assured was made to warrant the 
truth of his statements in regard to the insured property 
only,—the buildings and personalty. In Campbell v. New 
England Mutual Infe Ins. Co., 98 Mass., 381, already quoted, 
the court said: “The answers contained in the applica- 
tion being in the nature of representations only, the ques- 
tion is of their substantial and not of their literal truth. 
To defeat the policy they must be shown to be materially 
untrue or untrue in some particular material to the risk. 
* * * We understand it to be a question for the jury 
to determine, whether the facts which appear in evidence 
are so far inconsistent with the answers relied on in the 
application as to establish a material misrepresentation.” 
To the same effect see Houghton v. Manufacturers Mutual 
Fire Ins. Co., 8 Met. [Mass.], 114. In Mulrille ». Adams, 
19 Fed. Rep., 887, it was held that the materiality of a 
representation is a question of fact and that the test is 
the probable effect of the representation upon the judg- 
ment of the insurer. To the same effect see Hardman 
v. Fireman’s Ins. Co., 20 Fed. Rep., 594. In Levie v. Metro- 
politan Life Ins. Co., 39 N. E. Rep. [Mass.], 792, it was held 
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that whether answers made by an assured in his appli- 
cation were false and made with an intent to deceive were 
questions of fact for the jury. We reach the conclusion, 
therefore, that in order that the answers under consid- 
eration—made by the assured—constitute a defense to 
this action, it was incumbent upon the insurance com- 
pany to plead and prove not only that the answers were 
made as written in the application, but that they were 
false; that they were false in some particular material 
to the insurance risk; and that the insurance company 
relied and acted upon these answers. Since the plead- 
ing and the proof establish only that the answers were 
made and were false, the defense was not made out. The 
judgment of the district court is 
AFFIRMED. 


trax W. KETTENBACH, ADMINISTRATOR, V, OMAHA 
LIFE ASSOCIATION. 


Fi.Ep DECEMBER 2, 1896. No. 6956, 


1. Life Insurance: Tie AcTion oN Poticy AccruEs. A life insurance 
policy provided that no action should be maintained thereon unless 
commenced within one year from the date of the death of the 
assured. The assured died on the 9th day of September. The 
policy also provided that the death loss should be payable within 
ninety days after the first periodical] mortuary premium paying 
day next ensuing the date of acceptance by the insurance com- 
pany of satisfactory evidence of the death of the assured. Held, 
(1) That a cause of action on the policy did not accrue earlier 
than ninety days after September 9; (2) that the time fixed by 
the policy in which an action thereon might be brought did not 
begin to run until the right of action accrued. 


2. WARRANTIES: CONSTRUCTION. Statements contained in an 
application for a policy of insurance will not be construed as war- 
ranties unless the provisions of the application and policy, taken 
together, leave no room for any other construction. 

3. In construing a contract, for the purpose of 


determining whether the statements made therein were intended 
by the parties thereto to be warranties or representations, the 
court will take into consideration the situation of the parties, the 


VOL. 49] SEPTEMBER TERM, 1896. 843 


Kettenbach v. Omaha Life Association. 


subject-matter of the contract, and the language employed, and 
will consider a statement made to be a warranty only when it 
clearly appears that such was the intention of the contracting 
parties; that the mind of each party consciously intended and con- 
sented that such should be the interpretation of his statements. 


: PLEADING AND ProoF. Certain statements 
and answers made by an assured in an application for a life insur- 
ance policy set out in the opinion and held (1) not to be warran- 
ties, but representations; (2) that in order for such represen- 
tations to constitute a defense to an action on the policy it is 
incumbent upon the insurance company to plead and prove that 
the statements and answers were made as written in the applica- 
tion; that they were false; that they were false in some particular 
material to the insurance risk; that they were made intentionally 
by the assured; and that the insurance company relied and acted 
upon such statements. 


4. 


5. 


Bina Ins. Co. v. Simmons, 49 Neb., 811, followed. 


Error from the district court ‘of Douglas county. 
Tried below before KEysor, J. 


Saunders, Macfarland & Dickey, for plaintiff in error. 


Greene & Breckenridge, contra: 


Where the statements warranted by the assured are 
untrue, he cannot recover. (tna Life Ins. Co. v. France, 
91 U. S., 510; Connecticut Mutual Ife Ins. Co. v. Pyle, 44 
O. St., 19; Bawmgart v. Modern Woodmen of America, 85 
Wis., 546; Cobb v. Covenant Mutual Benefit Ass’n, 153 
Mass., 176; Fitzrandolph v. Mutual Relief Society, 17 Can. 
S. C., 338; Jeffries v. Economical Life Ins. Co., 22 Wall. [U. 
8.],47; Morgan v. Mutual Life Benefit Ass’n, 32 Ill. App., 79; 
Johnson v. Maine & New Brunswick Ins. Co., 838 Me., 183; 
Alabama Gold Lafe Ins. Co. v. Garner, 77 Ala, 210; Hart- 
well x, Alabama Life Ins. Co., 33 La. Ann., 1854; Byers v. 
Farmers Ins. Co., 35 O. St., 606; Stensgaard v. St. Paul Real 
Hstate Lus, Co., 50 Minn., 429.) 

The materiality of an express warranty will not be 
inquired into. (Brooks v. Standard Fire Ins. Co., 11 Mo. 
App., 349; Lochner v. Home Mutual Ins. Co. 17 Mo., 255; 
Mers v. Franklin Ins. Co., 68 Mo., 181; Glendale Mfg. Co. 
v. Protection Ins. Co., 21 Conn., 19.) 
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The terms of the contract govern. (Gilbert v. Phenir 
Ins. Co., 36 Barb. [N. Y.], 372; Healey v. Imperial Fire Ins. 
Co., 5 Nev., 268.) 

If the agents of the company knew of the diseased con- 
dition of assured when they filled out the application and 
made the examination, they perpetrated a fraud upon 
their principal in the interest of the assured with the 
latter’s knowledge, and the company would not be bound 
by the agent’s acts. (New York Life Ins. Co, v. Fletcher, 
117 U. S., 519; Johnson v. Dakota Fire & Marine Ins. Co., 
1 N. Dak., 167; Centennial Mutual Life Ass’n v. Parham, 80 
Tex., 518; Smith v. Cash Mutual Ins. Co., 24 Pa. St., 32-4) 


Jacob Fawcett and B. G. Burbank, also for defendant in 
error. 


RAGAN, C, 


This is a suit upon a life insurance policy brought in 
the district court of Douglas county by Frank W. Ketten- 
bach, administrator of the estate of William F. Ketten- 
bach, deceased, against the Omaha Life Association, the 
successor of the Pythian Life Association, hereinafter 
called the “insurance company.” At the close of the 
evidence the insurance company moved the court for a 
direction to the jury to return a verdict in favor of the 
administrator for the sum of $90.15, the amount of the 
premiuin paid by the deceased to the insurance company 
for the policy in suit. This motion was sustained, a ver- 
dict returned as directed, upon which judgment was en- 
tered for the administrator, and to reverse which he 
prosecutes to this court a petition in error. Two argu- 
ments are relied upon here to sustain this judgment. 

1. The policy in suit provided that no action should be 
maintained thereon unless commenced within one vear 
from the date of the death of the assured. The assured 
died on the 9th day of September, 1891, and the present 
suit was brought on the 24th of October, 1892. The 
policy provided that the death Joss should be payable 
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within ninety days after the first periodical mortuary 
premium paying day next ensuing the date of acceptanve 
by the insurance company of satisfactory evidence of the 
death of the assured. The argument is that the action 
was not brought within the time prescribed by the policy. 
The administrator’s cause of action could not possibly 
have accrued earlier than ninety days after September 9, 
1891, the date of the death of the insured. German Ins. 
Oo. v. Fairbank, 32 Neb., 750, was a suit upon a fire in- 
surance policy which provided that no action on the 
policy should be maintained unless commenced within 
six months after the loss sued for occurred. One of the 
defenses interposed to the action was that it was barred 
by the provisions of the policy. Nonvat, J., speaking to 
the point, said: “The petition alleges and the proofs show 
that the loss occurred January 12, 1888. The suit was 
begun * * * eight months and a half after the cow 
was killed. If the condition of the policy above quoted 
stood alone, and was within the contemplation of the 
parties when the contract was entered into, then, doubt- 
less, the failure of the plaintiff to commence his action 
within six months after the loss would operate as a bar 
to the action. But a contract of insurance, like all other 
contracts, must be construed so as to give effect, if possi- 
ble, to all its provisions. This policy provides that writ- 
ten notice of the loss or damage must be immediately 
given and within thirty days the claimant must furnish 
proofs thereof. It is also stipulated that ‘the amount of 
loss or damage, to be estimated according to the actual 
cash value of the property at the time of the loss and to 
be paid ninety days after notice and due and satisfactory 
proofs of the same shall have been made by the assured 
and received at the company’s home office at Freeport, 
Illinois.’ It will be observed that by the above condition 
of the policy the plaintiff in error did not become liable 
to pay the loss until ninety days after the making of the 
proofs of loss. The money was not due and the holder 
of the policy could not have lawfully demanded payment 
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until that time had elapsed. No suit, therefore, could 
have been commenced prior to the expiration of ninety 
days after the loss, and it is well settled that the period 
of limitation of six months did not begin to run from 
the date of loss, but from the time the suit could have 
been brought.” The time fixed by the policy in suit in 
which an action thereon might be brought did not begin 
to run until the right of action of the administrator ac- 
erued, and that action did not accrue more than a year 
prior to the time this action was brought. The argument 
then of the insurance company that the action was barred 
by the terms of the policy when brought is untenable. 

2. The policy in suit was based upon a written appli- 
cation made therefor by the assured. In this application 
he was asked and answered, among others, the following 
questions: . 

“Name and residence of your usual medical attendant? 
Dr. Morris. 

“For what diseases have you required his advice or 
attendance? None. 

“Have you consulted or obtained advice of any other 
medical man within the last ten years? No. 

“Are you in good health? Yes. 

“Give character, date, and duration of last illness, 
trivial or otherwise? Not for years. 

“Fave you at present, or have you ever had since child- 
hood, any of the following disorders or diseases: Apo- 
plexy, asthma, Bright’s disease, bronchitis, cancer, 
chronic diarrhea, colic (renal or hepatic), constipation 
(habitual), consumption, cough (protracted), delirium tre- 
mens, difficulty or increased frequency in urinating, diph- 
theria, disease of the heart, disease of genital or urinary 
organs, disease of liver, disease of lungs, disease of kid- 
neys, disease of bladder, disease of stomach, bowels, dis- 
charge from ear, dropsy, dysentery, dyspepsia, enlarged 
glands, eruptions or any skin diseases, or fistula in ano, or 
fits or convulsions, gout, gravel, headache (severe or fre- 
quent), impaired sight, hearing, insanity, jaundice, neu- 
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ralgia, palpitation, paralysis, piles, pleurisy, pneumonia, 
rheumatism (state whether articular, or muscular, acute 
or chronic), shortness of breath, small-pox, sore throat 
(persistent), or spinal disease, spitting or coughing of 
blood, swelling of hands, feet, or eyelids, syphilis, tumors 
of any kind, ulcers, open sores, or vertigo? No.” 

“Have you had any diseases other than those above 
named, or malformation or injury? No.” 

The application also contained the following: “I do 
hereby declare * * * that I am now in good health 
and do ordinarily enjoy good health, and that in the above 
application I have not withheld any circumstances or in- 
formation touching the past or present state of ny health 
or habits of life with which the Pythian Life Association 
ought to be made acquainted. * * * And Ido hereby 
declare and agree that each and every statement and an- 
swer contained in this application is material to the risk, 
and I hereby warrant all the answers and statements and 
each and every one of them contained herein * * * 
to be full, complete, and true, and it is agreed that this 
warranty shall form the basis and shall be a part of the 
contract between me and said association. * * -* I 
do further agree that if any of the answers or statements 
made and contained herein are not full and complete, or 
that if the same or any of them, whether made in good 
faith or otherwise, are in any respect untrue, then said 
policy and this contract shall be null and void. * * * 
If any statement made in the application for this policy 
of insurance is in any respect untrue, then and in each 
and every such case the consideration of this contract 
shall be deemed to have failed and this policy of insur- 
ance shall be null and void.” 

The application was made a part of the policy, and the 
latter recited that it was issued in consideration of the 
application, which was made a part of the contract, and 
of the statements made therein, which statements every 
person accepting or acquiring an interest in the policy 
adopted as his own and warranted to be full, complete, 
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and true. It is now insisted in support of the judgment 
that each and every of the statements and answers 
quoted above made by the assured in his application for 
the policy in suit were and are warranties; that some of 
said statements or answers were untrue, and that there- 
fore the policy has never been in force. 

Were the statements and answers quoted above made 
by the assured warranties or representations? In tna 
Ins. Co. v. Simmons, 49 Neb., 811, we had occasion, this 
term, to consider the question whether the answers made 
by the insured in an application for insurance were 
warranties or representations. We there examined the 
question and reviewed the authorities at some length 
and reached the conclusion that the weight of modern 
authority establishes the following rules: That the state- 
ments contained in an application for a policy of insur- 
ance will not be construed as warranties which, if untrue 
in any particular, would avoid the policy, unless the pro- 
visions of the application and policy, taken together, leave 
no room for any other construction. And in constru- 
ing a contract for the purpose of determining whether 
the statements made therein were intended by the parties 
thereto to be warranties or representations the court will 
take into consideration the situation of the parties, the 
subject-matter of the contract, and the language em- 
ployed, and will construe a statement made to be a war- 
ranty only when it clearly appears that such was the in- 
tention of the contracting parties; that the mind of each 
party consciously intended and consented that such 
should be the interpretation of his statements. Apply- 
ing the rule announced in that case to the question here, 
we cannot say that it clearly appears from the contract 
in suit that it was the intention of the contracting parties 
that every statement and answer quoted above made by 
the assured in his application should be a warranty as 
that term is understood in insurance law; that every 
statement and answer made should be literally true, or 
that the policy should be void. If the answers and state- 
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ments made in this application were warranties, then no 
matter how immaterial any statement or answer was, nor 
how little the fact varied from the statement or answer 
made, the policy was never in force. When we read this 
entire application and policy together; when we consider 
the subject-matter of the contract and the language em- 
ployed, the parties sometimes using the word “state- 
ments” and sometimes the word “warranties,” we cannot 
say that the mind of the contracting parties met and con- 
sciously consented that the validity of the policy in this 
contract should depend upon the literal truth of every an- 
swer and statement made in the application. In this ap- 
plication the assured was asked if he had then or had ever 
had since childhood any of fifty-seven named diseases. 
What sane man would consciously warrant that ever since 
his childhood he had not had any disease of the heart, 
liver, Jungs, kidneys, bladder, stomach, or bowels? No 
sane man would consciously consent that on the literal 
truth of his negative answer to such a question should 
depend the validity of a life insurance policy. It might 
require a post-mortem examination to enable medical ex- 
perts to determine whether any of such organs of the 
assured had since his childhood been diseased, and yet 
if these answers were warranties and such an examina- 
tion revealed a diseased organ, the policy would be void. 
The language of the lamented Justice Miller in Piedmont 
€ Arlington Life Ins. Co. v. Ewing, 92 U. S., 377, is applica- 
ble here: “How can a man who has lived forty or fifty 
years prove that he never had dyspepsia or a diarrhcea or 
any disease of the heart or bowels? And how can he 
prove that his habits of life have always been correct and 
that he never drank ardent spirits to the extent of intem- 
perance? While it may be easy enough to prove the 
affirmative of one of these questions it is next to impossi- 
ble to prove the negative. The number of the questions 
now asked of the insured in every application for a 
policy, and the variety of subjects, and length of time 
which they cover are such that it may be safely said that 
58 
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no sane man would ever take a policy if proof to the satis- 
faction of a jury of the truth of every answer were made 
known to him to be an indispensable prerequisite to pay- 
ment of the sum secured, that proof to be made only after 
he was dead, and could render no assistance in furnishing 
it.” In this case, if we are to consider each of these state- 
ments and answers of the assured to be warranties, in 
order to do so we are compelled to adopt one of two as- 
sumptions: We must either presume that the insured was 
insane or a man of such colossal ignorance as to render his 
contracts voidable, or that the insurance company, aware 
of the technical legal meaning of the term “‘warranty,’— 
and the assured being ignorant thereof,—purposely used 
it so that in case the assured died before the premiums 
he paid equalled the amount of the risk they might use 
that term to defeat his representatives. We do not think 
it fair or just either to the insurance company or to the 
insured to indulge either of these presumptions, but pre- 
fer to rest our decision on the proposition that the con- 
duct and language of the contracting parties lead us to 
the conclusion that the mind of the assured never con- 
sciously intended and consented that the answers he made 
to the questions propounded to him should be deemed 
and taken to be warranties as that term is understood in 
insurance law; and we accordingly hold that the state- 
ments and the answers made by the insured in his appli- 
cation for the policy in this suit were not warranties, but 
representations. (See Aina Life Ins. Co. v. Simmons, 
supra, and cases there cited.) And that in order for such 
representations to constitute a defense to this action it is 
incumbent upon the insurance company to plead and 
prove that the statements and answers were made as 
written in the application; that they were false; that they 
were false in some particular material to the insurance 
risk; that they were made intentionally by the insured; 
and that the insurance company relied and acted upon 
such statements ;—and these are questions of fact and not 
questions of law. The court erred in taking the case 
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from the jury, and its judgment is reversed and the cause 
remanded. . 
’ REVERSED AND REMANDED. 


JOHN A. HORBACH, APPELLANT, V. CITY OF OMAHA ET 
AL., APPELLEES. 


FILED DECEMBER 2,1896, No. 8712. 


i, Bill of Exceptions: SUBMISSION TO ADVERSE PARTY: EXTENSION OF 
Time. Section 311 of the Code of Civil Procedure fixes and limits 
the time within which proposed bills of exceptions may be sub- 
mitted to the adverse party. In the absence of any order, the 
party excepting has for this purpose fifteen days from the adjourn- 
ment sine die of the term at which judgment is rendered or at 
which a motion for a new trial is ruled on. The court may in its 
discretion allow additional time, not exceeding forty days from 
such adjournment. Upon due showing of diligence, and not other- 
wise, the judge who tried the cause may further extend the time, 
but not beyond forty days additional. 


2. : DeLay OF STENOGRAPHER: EXTENSION oF Time. The fact 
that the party excepting has been diligent, and the delay was 
caused by the default of the reporter in preparing a transcript, 
does not authorize the submission of a bill after the expiration of 
eighty days from the adjournment of the term. 


os 


a 3 : . Richards v. State, 22 Neb., 145, overruled on 
the point stated in the first paragraph of the syllabus thereof. 


APPEAL from the district court of Douglas county. 
Heard below before Kitysor, J. Submitted to supreme 
court on motion by appellee Edward B. Baer to quash 
the bill of exceptions. JAfotion sustained. 


Saunders & Macfarland and W. J. Connell, for the mo- 
tion. 


Charles A. Goss, contra. 


IRVINE, C. 


This case is presented on the motion of appellee Baer 
to quash the bill of exceptions, the principal ground of 
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the motion being that the proposed bill was not sub- 
mitted to the appellee within the time provided by law. 
The record discloses that the decree appealed from was 
rendered at the February, 1896, term of the district court 
for Douglas county, which adjourned May 2. At the 
time the decree was rendered forty days from the rising 
of court was allowed in which to prepare and submit the 
bill. On June 10 a further order was made by the trial 
judge whereby an additional forty days was allowed. 
The bill was not submitted until July 25, which was sev- 
eral days after the expiration of the time limited. When 
submitted to Baer’s counsel no amendments were pro- 
posed, but they objected to the allowance of the bill for 
the reason indicated. The judge, however, undertook to 
allow the bill on quite satisfactory evidence that the de- 
lay in submitting the same was due to no fault of the 
plaintiff or his attorney, but was occasioned solely by the 
failure of the official stenographer to sooner prepare a 
transcript of the evidence. The question is thus pre- 
sented as to whether a proposed bill of exceptions may 
be submitted to the adverse party after the expiration 
of the extreme time permitted by statute and by the 
judge’s order in pursuance thereof, where the plaintiff 
shows himself to have been diligent. 

This question calls for a consideration of section 311 
of the Code of Civil Procedure, which, so far as it relates 
to the time of presenting the bill, now stands as follows: 
“When the decision is not entered on the record or the 
grounds of objection do not sufficiently appear in the 
entry, the party excepting must reduce his exceptions 
to writing within fifteen days, or in such time as the 
court may direct, not exceeding forty days from the ad- 
journment sine die of the term of court at which judg- 
ment is rendered or at which the motion for a new trial 
is ruled on, and submit the same to the adverse party 
or his attorney of record for examination and amendment 
if desired. * * * In cases where a party seeking to 
obtain the allowance of a bill of exceptions has used due 
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diligence in that behalf, but has failed to secure the set- 
tlement and allowance of the same as herein required, it 
shall be competent for the judge who tried the cause, 
upon due showing of diligence and not otherwise, to ex- 
tend the time herein allowed, but not beyond forty days 
additional to that herein provided, making such specific 
directions in that behalf as shall seem just to all parties.” 

In Richards v. State, 22 Neb., 145, a similar question 
arose and the following language was used: “This being 
the case, the plaintiff was not at fault. So far as ap- 
pears, he has done all that he could to procure the bill 
within the time stated. In the absence of a showing to 
the contrary, all presumptions of diligence are in favor 
of the plaintiff in error. The law relating to the prepara- 
tion of bills of exception should be liberally construed, 
as being in furtherance of justice. The motion must 
therefore be overruled.” This decision is open to criti- 
cism on several grounds. The court makes no reference 
to the terms of the statute nor to any of the somewhat 
numerous decisions which had preceded the case under 
consideration. The case involved a number of important 
questions, and it is inferable from the detailed treatment 
of other questions in the opinion and the summary dis- 
position of this one, that this was treated by both counsel 
and the court as of minor importance and did not receive 
as careful an examination as it would have received had 
the motion to quash been presented as a distinct matter. 
The decision is based on two propositions: First, that 
in the absence of a showing to the contrary, diligence 
in procuring the settlement of the bill would be pre- 
sumed; and secondly, that if the plaintiff in error was 
diligent, delay was not fatal. The court in announcing 
these propositions evidently overlooked the fact that the 
statute, instead of presuming diligence on the part of the 
plaintiff, provides that the second forty days may be al- 
lowed “upon due showing of diligence and not other- 
wise;” and also overlooked the further provision that 
when such diligence is shown time may be extended, 
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“but not beyond forty days additional.” Further, it ap- 
pears from the opinion that the objection made by the 
attorney general to the bill was that it was not signed 
within eighty days from the time the court adjourned. 
The eighty-day period refers to the submission of the bill 
to the adverse party. Under proper circumstances it 
need not be presented for signature by the judge until 
twenty days thereafter, and then the judge may retain 
the bill for examination and sign it still later. (Leighton 
v. Stuart, 8 Neb., 96; Parker v. Kuhn, 19 Neb., 394.) 
Therefore, the case did not properly present the question 
which the court undertook to pass upon. For the rea- 
sons stated we do not think that Richards r. State should 
be deemed as conclusively settling the question before us. 

Prior to 1877 it was necessary to settle the bill of ex- 
ceptions within the trial term. Under this practice 
terms were kept open for long and indefinite periods to 
permit the settlement of bills, and the legislature, there- 
fore, in 1877 (Session Laws, p. 11), amended section 311 
in such manner that it was made to contain the provision 
in the present section whereby the party excepting is 
required to submit the proposed bill within fifteen days 
or in such time as the court may direct, not exceeding 
forty days from the rising of the court. The section then 
did not contain any provision for a further extension of 
time. Construing the act of 1877 the court said (first 
Nat. Bank v. Bartlett, 8 Neb., 319): “The party excepting 
has fifteen days from the rising of the court in which to 
reduce his exceptions to writing, and submit the same 
to the adverse party without an order of the court. If 
he desires a longer period of time in which to prepare and 
submit the same to the adverse party, the court may ex- 
tend the time, not to exceed forty days from the rising 
of the court. In such case, the bill must be submitted 
to the adverse party within the period prescribed in the 
order.” In Jefferson County v. Savon, 10 Neb., 14, First 
Nat. Bank v. Bartlett was approved, the court: saying: 
“But even with such extension it must not be delayed be- 
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yond forty days from the end of the term.” In Curran v. 
Wilcos, 10 Neb., 449, it was held, on a petition for a new 
trial, that a party to an action is justified in relying on 
the official reporter for a transcript of the evidence, and 
if by reason of the reporter’s default he thereby loses 
the opportunity of presenting a bill of exceptions, a new 
trial should be granted. The construction of the sec- 
tion was thus made clear. The utmost time permitted 
for submitting the bill was forty days from the adjourn- 
ment of the court, and where a party failed to obtain a 
bill without fault on his part, but through the fault of an 
officer of the court, the remedy was by petition for a new 
trial. It was undoubtedly because of these decisions 
that the legislature was moved in 1881, and very soon 
after the decision of Curran v. Wilcox, to amend section 
311 by adding the provision permitting the judge who 
tried the cause, upon due showing of diligence and not 
otherwise, to further extend the time, but not beyond 
forty days additional. (Session Laws, 1881, p. 202, ch. 
27.) The right to a bill of exceptions is in all cases the 
creature of statute and is measured and defined by stat- 
ute. (Greenwood v. Craig, 27 Neb., 669; Moline, lfilburn & 
Stoddard Co. v. Curtis, 38 Neb., 520; Hanscom v. Lantry, 
48 Neb., 665.) 

In the cases just cited, as well as in others, among 
them Shericin v. O'Connor, 238 Neb., 221, and State v. Gas- 
lin, 25 Neb., 71, the court has clearly recognized the stat- 
ute as defining the authority for settling a bill of excep- 
tions. It cannot be asserted that this court, or the 
district court, is empowered in exceptional cases, or for 
the purpose of maintaining any supposed general prin- 
ciple of abstract ethics, to enlarge the statute or to create 
a right to a bill where the statute confers none. It is 
true that in State r. Gaslin, 832 Neb., 291, Richards v. State, 
22 Neb., 145, was cited with apparent approval. But in 
that case the proposed bill had been submitted within 
the time fixed by the court’s order. The question was 
whether the particular judge who made the order had 
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authority to make it. The court held that he had such 
authority, so that the bill was presented within the time 
fixed by the statute. The language of the statute seems 
almost too plain to demand construction. A party has 
of right, and without any order of the court, fifteen days 
from the rising of the court to present the bill. The 
court may in its discretion allow further time, not to ex- 
ceed forty days from the rising of the court. The judge 
who tried the case may allow additional time, but by the 
express language of the statute he cannot allow more 
than forty days additional, and this can only be allowed 
upon a showing of due diligence. To say that upon a 
showing of diligence the bill may be presented after 
the expiration of such second forty days, is to declare 
the law to be contrary to its perfectly plain language. If 
the doctrine of Richards v. State be sound, then we have 
this anomalous state of affairs: Forty days having been 
allowed, no additional time can be allowed except on af- 
firmative showing of due diligence on the part of the 
party excepting (Stein v. Vannice, 44 Neb., 132), and then 
only forty days more; but if such party fail to present 
the bill within that time, then, as said in Richards v. State, 
diligence on his part will be presumed and the bill may 
nevertheless be presented thereafter. No opinion is here 
expressed as to whether or not time occupied by legal 
proceedings, having for their object the enforcement of 
the duties of parties, of the judge, or of court officers, 
should be computed in ascertaining whether the period 
has elapsed. The motion to quash the bill of exceptions 
18 
Susrainep, 
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Mary A, LANGAN, APPELLANT, V. ROBERT BINFIELD ET 
AL., APPELLEES. 


FILED DECEMBER 2, 1896. No. 6912. 


1. Lease of School-Lands: REGISTRATION OF ASSIGNMENT. The stat- 
utes relating to the leasing of school-lands provide, among other 
things, that no assignment of a lease contract shall be valid unless 
the same be entered of record in the office of the commissioner of 
public lands and buildings. Other sections provide for the for- 
feiture of leases for non-payment of rent and the releasing of the 
land, with a further provision that the owner of any contract of 
lease so forfeited may redeem the same by paying all delinquen- 
cies and costs, at any time before such land is again sold or leased. 
Held, That the provision with regard to assignments is for the pro- 
tection of the state, and that no assignee obtains any right as 
against the state until the assignment has been entered of record. 


2, 


: RIGHT or REDEMPTION. An assignee whose assign- 
ment has not been so entered of record is not entitled to redeem 
from a forfeiture of the lease, 


APPEAL from the district court of Hall county. Heard 
below before HARRISON, J. 


Abbott & Caldwell, for appellant, 
W. H. Thompson, contra. 


IRVINE, C. 


In 1890. William Harnan leased from the state cer- 
tain school-lands in hall county. Thereafter he assigned 
the leases to his daughter, Mrs. Langan, the appellant. 
The assignments were not entered of record in the office 
of the commissioner of public lands and buildings. Mrs, 
Langan, however, entered and made certain improve- 
ments. Default having been made in the payments of 
rent, notice was given of a proposed forfeiture of the 
lease by sending such notice by means of registered letter 
to.Harnan, and also by newspaper publication. In the 
view we take of the case, it is not necessary to pass upon 
the validity of the notice. Payment not having been 
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made within the prescribed period the board of public 
lands and buildings declared a forfeiture of the lease. 
Thereafter Binfield applied in due form for a lease of the 
land, and paid to the county treasurer of Hall county the 
requisite rental, the treasurer issuing his receipt therefor. 
Pefore the commissioner of public lands and buildings 
had executed to Binfield a lease Mrs. Langan tendered to 
the treasurer of Hall county a sufficient sum to cover all 
delinquencies and costs, for the purpose of redeeming 
from the said forfeiture. The tender was refused and 
she instituted this action against Binfield, the county 
treasurer, and the commissioner of public lands and 
buildings for the purpose of enforcing her claim for re- 
demption and enjoining the officers from executing any 
lease to Binfield. The district court found for the de- 
fendants and dismissed the case. Mrs. Langan appeals. 

The statutes most particularly applicable to the case 
are sections 14 and 16 of chapter 80, article 1, Compiled 
Statutes. Section 14 provides for the leasing of unsold 
school lands and contains the following: “Upon a failure 
to pay the agreed rental for the period of six months from 
the time said payments are due, the said lease may be 
forfeited and fully set aside as provided in section sixteen. 
of this act; and no assignment of such lease contract 
shall be valid unless the same be entered of record in the 
office of the commissioner of public lands and buildings.” 
Section 16 provides for the forfeiture of leases, and closes 
as follows: “The owner of any contract of sale or lease so 
forfeited may redeem the same by paying all delinquen- 
cies and costs at any time before such land is again sold 
or leased.” A question much discussed in the briefs is 
whether by the receipt of Binfield’s money and applica- 
tion the land had been again leased before the execution 
of a formal contract, within the meaning of the last pro- 
vision. ‘This question we do not find it necessary to con- 
sider. The provision of section 14 quoted requires as es- 
sential to the validity of an assignment that it be entered 
of record in the office of the commissioner of public lands 
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and buildings. This requirement Mrs. Langan had not 
complied with. This being true, we think she has not 
shown any rights as against the state. It is doubtless 
true that this provision was inserted for the protection of 
the state, and, therefore, the numerous decisions with 
reference to assignments of pre-emption and other rights 
to the public lands of the United States are not applica- 
ble. The restrictions upon alienation of such rights are 
largely founded upon public policy and for the protection 
of the entryman. They are not merely for the protection 
of the government. Cases more nearly in point are those 
relating to the assignment of claims against the United 
States. An act of congress provides that all transfers 
and assignments of claims against the United States 
“shall be absolutely null and void unless the same shall be 
freely made and executed in the presence of at least two 
attesting witnesses after the allowance of such claim, the 
ascertainment of the amount due, and the issuing of a 
warrant for the payment thereof.” (10 Statutes at Large, 
p. 170, sec. 1.) The title of this act was “An act to pre- 
vent frauds upon the treasury of the United States.” It 
is therefore apparent from the title that this provision 
was for the protection of the government and was not 
founded upon motives of public policy in any broader 
sense. It has been held that this statute applies to pro- 
ceedings in the court of claims, although that court had 
not been established when the statute was passed; and 
that assignees of claims against the United States, unless 
they bring themselves within the exceptions of the act, | 
have no standing to assert against the United States any 
right whatever. (Lhe Cote Case, 3 Ct. Cl, 64; Trist ov. 
Child, 21 Wall. [U. S.J, 441; United States v. Gillis, 95 U. 
S., 407; St. Paul & D. R. Co. v. United States, 112 U. S., 
733.) We are fully conscious of the distinction which 
might be suggested between money claims against a sov- 
ereign power enforceable only as that power may permit, 
and contracts with reference to the public domain. At 
the same time we believe that the principle which has 
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actuated the federal courts in enforcing the statute cited 
is applicable to the case before us. The restriction as to 
alienation in our statute is connected by grammatical 
construction with the provisions relating to forfeiture of 
leases. It was manifestly the intention of the legislature 
to require all assignments to be entered of record in the 
office of the commissioner in order that the state might 
with certainty transact its business with the lessees, and 
in order that it might protect itself against the claims 
of unknown assignees. Assignments of school-land 
leases are not prohibited, but in order to render them ef- 
fective as against the state, the state must be informed 
of the assignments and the information must be conveyed 
by entering the assignments of record in the office of the 
commissioner. Otherwise the assignment is “not valid,” 
that is, it is void, or at least voidable at the option of 
the state. If we held that the assignee under an unre- 
corded assignment may in any manner enforce his claim 
against the state, then we should be holding that the as- 
signment is valid, directly contrary to the language of 
the statute. Whether or not the lease to Binfield had 
been perfected, so far as to bar a right of redemption by 
the original lessee, the plaintiff not having entered her 
assignment of record, has shown no interest as against 
the state, and no right to redemption which the state or 
its officers was bound to recognize. The cases of Hibbeler 
v. Gutheart, 12 Neb., 526, and State v. MePeak, 31 Neb., 139, 
by implication, at least, recognize the rights of assignees 
. even as against the state; but the contracts which were 
there in question were executed prior to the act of 1885 
(Session Laws, p. 335, ch. 85), where the provision requir- 
ing the recording of assignments first appears. These 
cases are, therefore, in no manner applicable. 


AFFIRMED. 


HARRISON, J., not sitting. 
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FARMERS MUTUAL INSURANCE COMPANY V. DAVID A. 
MEESE. 


FitEp DECEMBER 2, 1896. No. 7006. 


1. Corporations: Compromise. A corporation has power to compro- 
mise a doubtful claim against it, although such doubt arises in 
regard to the power of the corporation to enter into the contract 
creating the claim. 


2. Insurance: ComuPROMISE: Promissory NoTe: LIABILITY OF INSURER. 
A mutual insurance company agreed to insure a mare against acci- 
dent, and at the time of the application received a premium 
note from the insured. The mare was injured by accident. There- 
after the company issued its policy according to its agreement, 
with knowledge of the loss, and entered into arbitration to adjust 
the loss. An award was made, which the company did not pay. 
The insured, in order to avoid “further trouble and annoyance,” 
accepted the company’s promissory note for a less sum than the 
award, payable at a future date. The company had in the mean- 
time collected the premium note. Held, That it was liable for the 
amount of the note, whether or not it had power under the law to 
accept such risks. 


Error from the district court of Lancaster county. 
Tried below before HALL, J. 


Lamb, Adams é& Scott, for plaintiff in error. 
J. H. Broady, contra. 


IRVINE, C. 


The questions presented by this record are the suf- 
ficiency of the petition to state a cause of action and the 
sufficiency of the evidence to sustain the finding. The 
action was by Meese against the insurance company, a 
mutual insurance company organized under the laws of 
this state, to recover on a policy or certificate issued by 
the company to Meese. The petition sets out that on 
November 11, 1891, Meese was the owner of a certain 
mare. On that day the defendant agreed to insure said 
mare in the sum of $400 against loss or damage by fire, 
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lightning, wind, tornado, or accident, agreeing to deliver 
to plaintiff within a reasonable time, its policy, and at 
the same time showing plaintiff a copy of its by-laws au- 
thorizing it to make such insurance. The plaintiff on his 
part made and delivered to the company his promissory 
note for $6, payable December 15, 1891. On the 14th of 
November the mare suffered an injury by accident. On 
the 16th of November the insurance company, with 
knowledge of its liability, made and delivered its policy 
as agreed. The plaintiff gave notice of loss and the de- 
fendant proceeded to adjust the loss, and in pursuance of 
statute selected an arbitrator. The plaintiff also se- 
lected an arbitrator and these two selected a third. ‘ The 
three arbitrators so chosen made an award of $300 in 
favor of plaintiff, and, in the language of the petition, 
“thereupon, at the persistent importunities of defendant, 
the plaintiff consented to deduct from said award $50 on 
condition that defendant would pay without further 
_trouble and annoyance, whereupon, as a final agreement 
and settlement of the amount of defendant’s liability 
which should be paid by defendant without further 
tronble to plaintiff, the defendant made to plaintiff its 
promissory note,” whereby it promised to pay to Meese, 
June 1, 1892, $250, with interest at eight per cent from 
its date, January 28, 1892. On the 18th of December, 
1891, the plaintiff had paid in full his premium note and 
the defendant accepted such payment. The plaintiff 
prayed judgment accordingly. The defendant, by its an- 
swer, denied the authority of its agent to write the in- 
surance and pleaded that it was not authorized by law to 
insure property against loss by accident. It also denied 
certain other allegations of the petition, but on the trial 
there was an express admission made of the truth of all 
the averments of the petition, so that the only question 
presented was that of ultra vires. A jury was waived 
and the court found for the plaintiff. 

We do not think we are called upon to enter into any 
consideration of the powers of mutual insurance com- 
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panies as regards the nature of risks they may assume, 
nor are we even called upon to determine whether under 
the facts admitted the defendant was estopped to plead 
ulira vires. From the standpoint of the insurance com- 
pany the claim of Meese had certainly sufficient merit to 
raise a contention, the reswt of which was doubtful. 
We may assnme that to insure live stock against acci- 
dents was wholly beyond the powers conferred by statute 
on such companies, Nevertheless, this company, ac- 
cording to the admitted facts, had agreed to insure this 
property against accident. It had received the note for 
the premium. After the: loss, and with knowledge 
thereof, it had issued its policy. It had entered into ar- 
bitration and an award had been made. It had received 
payment of the premium note. There was certainly a 
fair ground of contention, not only from all these facts, 
but from any part of them, that the company had es- 
topped itself from repudiating the contract. Indeed, it 
is not too much to say that it would shock the conscience 
of lawyer and layman alike were he to learn that an in- 
surance company might write unauthorized risks, receive 
the premiums, and retain them if no loss resulted, but in 
cases where loss arose repudiate them on the ground of 
want of authority. Such a business might be profitable 
for a time to the insurance company, but its pursuit 
would not be creditable to the men engaged therein. The 
defendant’s liability under the circumstances being 
doubtful, after the award was made, it induced the 
plaintiff, in consideration of settlement “without further 
trouble and annoyance,” to accept its note for a less 
amount than the award, payable at a future date. 
Whether or not we accept in full th ‘ argument of counsel 
for the defendant in error, that “a corporation always 
has power to be honest,” we are sure of its power to ef- 
fect the compromise of a doubtful claim, even though it 
involve the company’s honesty or its corporate powers. 
This being true, its obligation to pay the amount agreed 
on by way of compromise was in any event valid and en- 
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forceable, and the judgment of the district court was 


right. 
AFFIRMED. 


WILLIAM A, POLLOCK, APPELLANT, V. LEVI SMITH ET 
AL., APPELLEES. 


FILED DECEMBER 16,1896. No. 6946, 


1, Contracts: Rescission: Time: AFFIRMANCE. The right to rescind a 
contract on account of fraud must be promptly exercised upon 
the discovery of the ground therefor. The continued use or em- 
ployment of property will, in such case, be deemed an election to 
affirm the contract under which it is received. (American Building 
& Loan Association v. Rainbolt, 48 Neb., 484.) 


: FRAUD: ELECTION OF REMEDIES. One who is deceived by 
means of the fraudulent representations of another may elect to 
rescind the contract and reclaim the property parted with, or to 
affirm the agreement and pursue his ordinary remedy by an action 
thereon. Such remedies are, however, not concurrent, but incon- 
sistent, and by electing to pursue one with a knowledge of the 
facts he waives his right to the other. ( First Nat. Bank of Chadron 
o. McKinney, 47 Neb., 149.) 


: AFFIRMANCE. Evidence examined, and held to estab- 
lish an affirmance by the plaintiff of the contract sought to be 
rescinded on the ground of fraud. 


APPEAL from the district court of Cedar county. 
Heard below before Norris, J. 


Wilbur F. Bryant and Barnes & Tyler, for appellant. 
Jay & Beck, contra, 


Post, C. J. 


This is an appeal from a decree of the district court for 
' Cedar county dismissing the petition of the plaintiff, who 
alleges a rescission of the following agreement and seeks 
to recover the title of certain real estate conveyed pur- 
suant thereto: 
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“Aoreement made and entered into this 31st day of 
July, 1891, between W. A. Pollock, of South Sioux City, 
Nebraska, of the first part, and Levi Smith, of same place, 
party of the second part, witnesseth: 

“That W. A. Pollock of the first part, for‘and in consid- 
eration of $4,800.00 and $1,200.00 ($6,000.00), or of a con- 
veyance of property hereinafter described, does hereby 
covenant and agree with said party of the second part 
to deed said party of the second part the following de- 
scribed real estate, to-wit: The S. EB. quarter of section 
22, in township 30, range 2 east, in Cedar county, Ne- 
braska, and lot ten (10), in block eleven (11), in the 
village of Coleridge. Said party of the first part also 
agrees to deliver to said party of the second part, as part 
of consideration before mentioned, one black mare named 
‘Dollie,’ one black three-year-old colt now in pasture on 
Thos. L. Griffy’s farm, one Orchard City wagon, com- 
plete, and one set of double harness, and provided that 
said party of the first part hereby reserve one set of large 
Victor scales now on said farm, and provided that there 
is an incumbrance of $1,275 of mortgage and taxes on 
said above described farm to be assumed by the party of 
the second part; and party of the first part further agrees 
that if any further claims than above described be 
brought against said premises, he will pay and settle the 
same, also furnish abstract complete. 

“Levi Smith, party of the second part, in and for the 
consideration hereinbefore mentioned, agrees to sell to 
party of the first part and convey, by good warranty deed, 
the south forty-four feet of lots one (1), two (2), and three 
(3), in block twelve (12), in First Add. to South Sioux City, 
Nebraska, including all building and appurtenances now 
thereon, together with all furniture and fixtures now in 
the hall of said building, except one organ, for the sum 
or consideration of $6,000, or a conveyance of said prem- 
ises of party of the first part hereinbefore described, ex- 
cept incumbrances as follows, to-wit: $800 mortgage to 
National Building & Loan Association of Minneapolis; 

59 


866 NEBRASKA REPORTS. [VoL. 49 


Pollock v. Smith. 


$1,000 mortgage to R. Orham; $227.78 mchs. lien, Ed- 
wards & McCullough & Co., and $55 mortgage on scenery 
and fixtures to M. O. Ayers. 

“Party of the second part also agrees to furnish a com- 
plete abstract to the above described premises; and pro- 
vided also, that in the event of any liens or claims other 
than above described shall appear against said prem- 
ises and property, said Smith agrees to pay off and dis- 
charge the same at once; also agrees to assign eleven 
(11) shares of stock in the National Building & Loan As- 
sociation of Minneapolis, Minn., to said party of the first 
part; also agrees to assign all his interest in and to his 
insurance policies, affecting said property, free of charge, 
provided that said party of the second part reserves the 
right to occupy all the building upon said premises, ex- 
cept the hall, until the 1st day of September, 1891, also 
provided that if said Smith shall vacate before Septem- 
ber 1, 1891, that Pollock agrees to vacate his property 
at Coleridge at once for said Smith. 

“In witness whereof, we hereunto set our hands this 
8lst day of July, 1891. W. A. POLLOCK. ([SEAL.] 

“LEVI SMITH. [SBAL.]” 

The grounds upon which the right of rescission is as- 
serted are: (1.) That the eleven shares of stock of the 
National Building & Loan Association described in the 
foregoing agreement were by the defendant Levi Smith, 
falsely represented as fully paid up and of the value of 
$900, whereas they had been forfeited on account of the 
non-payment of assessments previously made against 
them amounting to the sum of $47. (2.) The defendant 
above named falsely represented that he was possessed 
of an absolute title in fee-simple of the real estate which 
he had by said agreement covenanted to convey, whereas 
he had in fact no title whatever to the east twelve feet of 
lots 1, 2, and 3, in block 12, of the First Addition to the 
village of South Sioux City. (8.) There were against the 
real estate which the defendant so covenanted to convey, 
incumbrances amounting to the sum of $1,370.22 in ex- 
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cess of the amount represented by him as an inducement 
io the exchange of property contemplated by said agree- 
ment. 

The defendants answered, admitting the execution of 
the agreement above set out and the conveyance by the 
plaintiff as charged, and denying the other material al- 
legations of the petition. They allege also that the 
plaintiff accepted a deed from the said Levi Smith of the 
property which the latter had undertaken to convey, with 
full knowledge of the fact that he was not seized of the 
east twelve feet of lots 1, 2, and 3, above described, 
whereby he, plaintiff, elected to affirm said agreement 
and the conveyances made pursuant thereto. It is fur- 
ther alleged that the plaintiff, at and before the execu- 
tion of said contract and deeds, was fully advised respect- 
ing the incumbrances existing against the property 
conveyed by the said Levi Smith. The finding of the 
district court was, in effect, that the plaintiff, by the ac- 
ceptance of the deed of the lots described, knowing the 
infirmity of the defendant’s title to a fractional part 
thereof, elected to affirm the agreement, and the convey- 
ances made pursuant thereto, and that he must, as a 
consequence thereof, seek redress in damage by means 
of an action upon the said contract. 

The evidence upon which the above finding is predi- 
cated tends strongly to prove that during the time, about 
three hours, which intervened between the signing of 
said agreement and the execution and delivery of the 
deed by Smith, the latter’s title was the subject of a 
general discussion by the parties present, including the 
plaintiff, who expressed his satisfaction with the ex- 
planation given, viz., that the twelve feet in question had 
been previously dedicated to the use of the public as an 
alley, and it is certain that he accepted and caused to be 
recorded the deed with full knowledge of the exception 
therein expressly made with respect to the strip of 
ground to which such representation applied and with 
knowledge of the liens against the property so conveyed. 


868 NEBRASKA REPORTS. [Vou. 49 


Pollock v. Smith. 


It is further shown that the plaintiff, on the 12th day of 
December, 1891, contracted in writing with one Wakeley 
for the lease by the latter of the property conveyed by 
Smith for the period of one year from and after Decem- 
ber 15, and that he received from the lessee above named 
the sum of $10, being the rent reserved for one month at 
the stipulated rate. There appears to have existed, al- 
most from the first, controversies between the parties 
relating to the execution of the contract, which resulted 
in mutual charges of fraud. There was, however, so far 
as the record discloses, no election, either express or im- 
plied, by the plaintiff to rescind, and no attempt by him 
to place the defendant in statu quo until the commence- 
ment of this action in the district court, March 10, 1892. 
It was said by this court in American Building & Loan 
Ass'n v. Rainbolt, 48 Neb., 434: “There is no rule more 
firmly established, or resting upon more just and equi- 
table principles, than the right of rescission on account 
of fraud must be promptly exercised on the discovery of 
the ground therefor, and that the continued use or ent- 
ployment of property will in such case be construed as 
an election to affirm the contract under which it is re- 
ceived.” The party defrauded, as said in the case above 
cited, has his election of remedies, viz., compensation in 
damages, or to be restored to the position in which he 
stood before the consummation of the contract. Such 
remedies are, however, not concurrent but inconsistent, 
and one who has, with a knowledge of the facts, made his 
election, must be satisfied to abide thereby. (See, also, 
First Nat. Bank of Chadron v. McKinney, 47 Neb., 149.) 
The case at bar is, we think, clearly within the principle 
there recognized, and the plaintiff, however meritorious 
his claim, having elected to affirm the agreement now 
assailed, should be content with the relief obtainable in 
an action thereon. 
DECREE AFFIRMED, 
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MOLINE, MILBURN & SroDDARD COMPANY V. WALTER A. 
Woop Mowine & REAPING MACHINE COMPANY. 


FILED DECEMBER 16,1896. No. 6864. 


—_ 


. Reference: AUTHORITY OF REFEREE: TRIAL: EsTopPEL. A party 
who appears before a referee at the time fixed for trial and treats 
the order of reference as embracing all the issues of the case, and 
requests findings upon all controverted questions, will not, upon 
the coming in of the report, be permitted to .assail the findings on 
the ground that they are unauthorized by the order of reference. 


2, Lien of Bailee: Possession. Exclusive possession of chattels by 
the claimant, whether a factor, warehouseman, or other bailee, is 
indispensable to the existence or continuance of a lien thereon at 
common law, or the usage of trade. 


A lien does not exist at common law, or by custom, 
in favor of one who holds property in subordination to the will or 
control of another. 


A lien does not attach in favor of a bailee of goods 
if inconsistent with the terms of the agreement, express or im- 
plied, under which his possession was obtained. 


ConTRACTS FoR STORAGE. A contract for the storage and 
forwarding of goods by which the consignor reserves the right to 
withdraw, at pleasure, for reshipment the goods stored thereunder, 
and by which each party reserves the right to draw at sight upon 
the other for any balance in his favor, the consignee relying upon 
the personal credit of the consignor, does not create in favor of 
such consignee a lien for charges pursuant thereto. 


Error from the district court of Douglas county. 
Tried below before AMBROSE, J. 


The opinion contains a statement of the case. 


James H, Melutosh, for plaintiff in error: 


By failure to terminate the contract by giving thirty 
days’ notice, and by the acts of the parties thereto on and 
subsequent to December 1, 1891, the contract was re- 
newed for the year 1892, and was in full force and effect 
at the commencement of this action. (Brady v. Flint, 23 
Neb., 785; Yates 7+. Kinney, 19 Neb., 275; Schuyler v. Smith, 
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51 N. Y., 309; Critchfield v. Remaley, 21 Neb., 178; Laugh- 
ran v. Smith, 75 N. Y., 205; Haynes v, Aldrich, 183 N. Y., 
287; Providence County Savings Bank v. Hall, 16 R. I., 154; 
Coonler v. Hefner, 86 Ind., 108; Bollenbacker +. Pritts, 98 
Ind., 50; Harry v. Harry, 127 Ind., 91; Smith v. Bell, 44 
Minn., 524; Zippar v. Reppy, 15 Colo., 260; Wolffe rv. Wolff, 
69 Ala., 549; Adams v. Fitzpatrick, 125 N. Y., 124; Wal- 
lace v. Devlin, 36 Hun [N. Y.], 275; Vail v. Jersey Little 
Falls Mfg. Co., 32 Barb. [N. Y.], 564; Vatterson v. Suffolk 
Mfg. Co., 106 Mass., 56; Grover v. Bulkley, 48 T1l., 189; Ao- 
line Plow Co. x. Booth, 17 Tl. App., 574; Alba v. Moriarty, 
36 La. Ann., 680; Towne v. Grand Portage Copper Co., 55 
Mich., 147; Standard Oil Co. v. Gilbert, 84 Ga., 714.) 

Defendant below had a right to retain the possession 
of the goods in controversy herein until the balance due 
it under said contract was paid. (1 Parsons, Contracts 
[Sth ed.], 96, 146; Garside v. Trent & Mersey Navigation, 
4 Term Rep. [Eng.], 581; Barron v. Eldredge, 100 Mass., 
455; Edwards, Bailment [2d ed.], 243; Stevens v. Biller, 
25 Ch. Div. [Eng.], 31; Stevens v. Robins, 12 Mass., 179; 
Matthews v. Menedger, 2 McLean [U. 8.], 145; Mechem, 
Agency, sec. 1082; Naylor v. Mangles, 1 Esp. [Eng.], 109; 
Moet v. Pickering, 8 Ch. Div. [Eng.], 372; Lowe v. Martin, 
18 Ill., 286; Deveren v. Fleming, 53 Fed. Rep., 401; Stall- 
man v. Kimberly, 121 N. Y., 393; Schinidt v. Blood, 9 Wend. 
[N. Y.], 267; Steinman v, Wilkins, 7 W. & S. [Pa.], 466; 
Morgan v. Congdon, 4 N. Y., 552.) 

The parties recognized the existence of defendant’s 
lien until late in the trial. It is therefore too late for 
plaintiff to dispute defendant’s right to the lien. (Nunn 
v. Home Ins. Co., 31 Neb., 39; Ohio & M. R. Co. v. Me- 
Carthy, 96 U. S., 267; School District v. Estes, 13 Neb., 52; 
Harbach v. Miller, 14 Neb., 9; Rathbun v. AfcConnell, 27 
Neb., 239.) 

If this lien existed, defendant was, at the commence- 
ment of suit, entitled to possession of the goods, unless 
the tender which the plaintiff claims to have made di- 
vested the lien. (Yompkins v. Batie, 11 Neb., 147 3 Me- 
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Pherson v. Wiswell, 16 -Neb., 625; Knox v. Williams, 24 
Neb., 630; Joyce rv. Whitney, 57 Ind., 550.) 

The referee had no jurisdiction to pass upon questions 
outside of those embraced in the order of reference. 
(Code, sec. 298; Afills v. Afiller, 3 Neb., 94; Lamaster v. 
Scofield, 5 Neb., 148; Kinkaid v. Hiatt, 24 Neb., 562; Grim 
t. Norris, 19 Cal., 140; Smith v. Pollock, 2 Cal., 92; Robin- 
son rv. O'Conner, 12 Neb., 405; Littlefield v. Waterhouse, 83 
Me., 307; Henderson v. Huey, 45 Ala., 275; Delong v. Stahl, 
13 Kan., 559; Brondberg v. Babbott, 14 Neb., 517; Blin v. 
Campbell, 14 Johns. [N. Y.], 432; Hoagland v. Creed, 81 I11., 
506; Bishop v. Nelson, 83 Ill., 601; Meredeth v. People, 84 
Ill, 479; Gordon v. Hobart, 2 Story [U. 8.], 243; Bell v. 
Sanipey, 80 Ala., 372; Dudley v. Farris, 79 Ala., 187.) 


E. T. Farnsworth and Wharton & Baird, contra. 


References as to renewal of contract: Capps v. Adams 
County, 27 Neb., 360; Cooper v. Chittenden, 33 Neb., 313; 
Lapp v. Ryan, 23 Mo. App., 436; Belch v. Belch, 32 Mo. 
App., 387. 

References as to defendant’s right to a lien: Fieldings 
v. Mills, 2 Bos. [N. Y.], 489; Wiles Laundering Co. v. Hahlo, 
105 N. Y., 234; Chase v. Westmore, 5 M. & S. [Eng.], 180; 
Cowell v. Simpson, 16 Ves. [Eng.], 276; Bass v. Upton, 1 
Minn., 292; Farguson v. Winslow, 34 Minn., 384; Coit v. 
Waples, 1 Minn., 134; Stoddurd Mfg. Co. v. Huntly, 8 N. 
H., 441; Chandler v. Belden, 18 Johns. [N. Y.], 157; Cum- 
mings v. Harris, 3 Vt, 244; Stickney v. Allen, 76 Mass., 
352; Stillings v. Gibson, 638 N. H., 1; Union Slate Co. v. 
Tilton, 73 Me., 207. 

in reply to the contention that plaintiff below had 
recognized defendant’s lien reference was made to the 
following cases: McCullough v. Hellweg, 66 Md., 269; Hozx- 
sie v. The Reuben Doud, 46 Fed. Rep., 803; Macky v. Dil- 
linger, 73 Pa. St., 86; Hayes v. Campbell, 683 Cal., 148; 
Adams v. Clark, 9 Cush. [Mass.], 215; Staat v. Hvans, 35 1, 
456; Chinn v. Bretches, 42 Kan., 316; Carlson v. Beckman, 
35 Neb., 395; Jfattocks v. Young, 66 Me., 459. 
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Defendant having submitted the disputed questions to 
the referee, is estopped from denying the authority of the 
referee to pass upon those questions. (Baird v. City of 
New York, t4 N. Y¥., 382; Quinn ve. Lloyd, 7 Rob. [N. Y.], 
157; Porter vr. Parnly, 6 J. & 8S. [N. ¥.], 490; WeNhane cv. 
Gray, 13 Ia., 504; Hewitt v. Egbert, 34 Ia., 485; Armstrong 
v. Percy, 5 Wend. [N. Y.], 536; Bloore v. Potter, 9 Wend. 
[N. Y¥.], 480; Cowenhoven v. Ball, 118 N. Y., 231; Vose e. 
Cockroft, 44 N. Y., 415; Waterman v. Conneeticut dP. RR. 
Co., 30 Vt., 610; Burt v. Oneida Community, 33 N. E. Rep. 
_[N. ¥.], 307; Taylor v. First Congregational Charch, 34 N. 
E. Rep. [Ind.], 655; Hatch v. Watkins, 1 Martin, n. s. [La.], 
154; Hosford v. Stone, 6 Neb., 378; Shain v. Peterson, 33 
Pac. Rep. [Cal.], 1085; Huffman v. Beever, 69 Hun [N. Y.], 
557.) 


Post, C. J. 


This was an action of replevin in the district court for 
Douglas county by the Walter A. Wood Mowing & Reap- 
ing Machine Company, a corporation (hereafter called 
the “plaintiff’), against the Moline, Milburn & Stoddard 
Company (hereafter called the “defendant”) to recover 
possession of certain farm machinery and extras and at- 
tachments thereto, together with a quantity of binding 
twine, of the alleged value of $28,626.50, and which was, 
as claimed, wrongfully detained by the defendant. An 
answer was filed alleging that on the 1st day of October, 
1888, the parties hereto entered into a written contract, 
to which reference will hereafter be made, whereby the 
defendant agreed to receive all goods of the character 
described in the petition which might be consigned to 
it by the plaintiff, to store said goods in its warehouse 
in the city of Omaha, and to reship the same upon the 
order of the plaintiff, on terms therein specified; that 
said agreement had been renewed from year to year and 
was in full force and effect at the time of the commence- 
ment of the action; that pursuant thereto the defendant 
company received from the plaintiff large quantities of 


Vou. 49] SEPTEMBER TERM, 1896. 873 


Moline, Milburn & Stoddard Co. v. Wood Mowing & Reaping Machine Co. 


machinery, binding twine, etc., including the property 
described in the petition, and which, with the exception 
of the property so described, has been sold or reshipped 
by order of the plaintiff; that a settlement was had be- 
tween the parties, of the storage account, at the close of 
the year 1891, showing a balance in favor of the defend- 
ant under said contract of $3,482.09, which is still due 
and owing to it, and that there is due from the plaintiff 
in addition thereto, as charges for storing the property 
in controversy, the further sum of $2,571.55. The de- 
fendant was, it is alleged, entitled to the possession of 
the property in controversy at the time of the commence- 
ment of the action, by virtue of a lien thereon to the 
amount of its charges as aforesaid, in the aggregate sum 
of $6,053.64. It also claims damage for the wrongful 
detention of said property by the plaintiff in the sum of 
$5,000. There was a reply admitting the execution of 
the agreement set out and the receipt by the defendant 
of the property in controversy thereunder, but denying 
that said agreement was renewed, as charged, for the 
year 1892, or subsequent years. It is admitted therein 
that there was a settlement in 1891 of the storage ac- 
count for that year, by which a balance was showmin 
plaintiff's favor of $3,482.09. It is, however, alleged 
that there was at the same time a settlement of the 
plaintiff’s account for goods unaccounted for in the years 
1890 and 1891, showing a balance in its favor of $581.89. 
The issues thus joined were, by agreement of parties, 
submitted to a referee “for an accounting of the amount 
due the defendant, and of the amount of goods, if any, 
not taken by the sheriff, * * * and the value thereof, 
and to report his findings,’ etc. The referee subse- 
quently submitted his findings and conclusions of law, 
which, so far as material in our view of the questions 
presented, are as follows: 

“That on October 1, 1888, the Walter A. Wood Mowing 
& Reaping Machine Company, plaintiff herein, and the 
Moline, Milburn & Stoddard Company, defendant herein, 
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entered into and executed in writing a contract in words 
and figures following, to-wit: 

“ «This contract and agreement, entered into this Ist day 
of October, A. D. 1888, by and between Moline, Milburn 
& Stoddard Company, a corporation organized under the 
laws of the state of Ohio, and doing business at Omaha, 
Nebraska, and Des Moines, Iowa, party of the first part, 
and Walter A. Wood Mowing & Reaping Company, of 
Hoosick Falls, New York, and St. Louis, state of Mis- 
souri, party of the second part, witnesseth: 

“The party of the first part agrees to receive all goods 
of the different kinds mentioned in this contract which 
may be consigned to them by the said party of the second 
part and store same in their warehouse, and to reship 
any such goods, or parts of same, on orders of said party 
of the second part or their authorized agents, at the fol- 
lowing prices, viz.: * * * Party of the second part 
agrees to furnish one competent man to assist in ship- 
ping extras from July 1 to September 1, 1889, free of 
charge to party of first part; also agrees to allow party 
of the first part a commission of 33 1-3 per cent on list 
price of extras for all sold for cash, shipped C. O. D., or 
sold on their own account. * * * The said party of 
the first part agrees to pay freight on all goods consigned 
to them under the contract by the party of the second 
part, on arrival of same in Omaha, Nebraska, the party 
of the second part agreeing to remit same in New York 
or St. Louis exchange, payable to the order of Moline, 
Milburn & Stoddard Company, immediately upon receipt 
of expense in bill of same. All goods and repairs to 
be delivered at the warehouse of Moline, Milburn & 
Stoddard Company in Omaha, Nebraska, by the party 
of the second part (and any charges for drayage or extra 
handling that may occur by inability to get cars on 
Moline, Milburn & Stoddard Company’s switch, caused 
by labor troubles or strikes, to be paid by said party of 
the.second part), * * * he said party of first part 
agrees, where practicable, when so requested by the said 
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party of the second part, to collect as advance charges 
their charges for transfer, together with such amounts 
as the party of the second part requests, said advance 
charges to be credited to the said party of the second 
part. The said party of the first part agrees to make 
statement of account to said party of the second part 
on the ist of September, or later, or at any time re- 
quested, and to remit any amount due said party of the 
second part at such time, and in case a balance is due 
Moline, Milburn & Stoddard Company, the said party 
of the second part agrees to remit same promptly on 
receipt of statement. The party of the first part reserves 
the right to make sight drafts on said party of the second 
part at any time for any balance which may be due for 
any freight, storage, or transfer charges, said draft to be 
accompanied by a statement of the same, and the said 
party of the second part hereby agrees to promptly 
honor any and all such drafts. 

“The said party of the second part agrees to transfer 
all their goods for supplying their trade tributary to 
Omaha, Nebraska, except car loads, from Hoosick Falls 
or St. Louis, direct to local agents only, through Moline, 
Milburn & Stoddard Company, during the term of this 
agreement. All orders for reshipment to be clear and 
definite as to goods wanted, and the said party of the 
first part reserves the right to promptly return any in- 
complete orders for further explanation before filling the 
same, and are not to be held responsible for any losses 
or damages that may arise from such action. The said 
party of the second part agrees to carry in store with 
said party of the first part a sufficient quantity of such 
repairs as may be needed by their patrons; any orders 
for repairs not in store are to be repeated to the said 
party of the second part for direct shipment to the party 
ordering the same. On all such repeated orders for re- 
pairs the said party of the first part is to receive 10 per 
cent on list price at time of settlement. All goods in 
store with the said party of the first part are to be carried 
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at the risk of the party of the second part as to fire and 
the action of the elemenis. * * * The said party of 
the second part agrees to pay all freight, drayage, and 
charges on any goods which may be returned by their 
agents, and also agrees to pay the said party of the first 
part full transfer charge for receiving and handling same. 

“‘Kither party may, by giving thirty days’ notice in 
writing to the other party, cancel this contract. In case 
this contract is not renewed at its termination, party of 
the first part agrees to transfer all machines and extras 
at one-third of the regular transfer charges as designated 
in this contract.’ ” 

“That in pursuance and fulfillment of said contract 
the plaintiff shipped to the defendant goods of the differ- 
ent kinds mentioned in said contract, and the defendant 
received and stored the same, and reshipped said goods 
as requested by the plaintiff as provided by said con- 
tract. * * * 

“7, That the plaintiff did not ship goods to the defend- 
ant or transact any business with the defendant after 
December 1, 1891, and the defendant did not reship any 
goods belonging to the plaintiff after said date upon any 
order or instruction from the plaintiff. There was no 
attempt, by letter, indorsement, or otherwise, on the 
part of the plaintiff or defendant to renew or extend the 
contract for any period after December 1, 1891. 

“8, That on December 18, 1891, a settlement was had 
between the plaintiff and the defendant of the business 
transactions had under said contract for the year 1891, 
and it was agreed by and between the plaintiff and the 
defendant that there was at that time due and owing to 
the defendant, of and from the plaintiff, the sum of 
$3,495.79 for and on account of goods received, stored, 
and transferred under said contract for the year 1891 and 
down to December 1, 1891. his settlement did not take 
into consideration and include certain extras short in 
the year 1890, amounting to $380.22, and the extras short 
in 1891, amounting to $165.67; that upon the extras 
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short in 1890 the defendant was entitled to a commission 
of 331-3 per cent, amounting to $126.74; that upon the 
extras short in the year 1891 the defendant was entitled 
to a commission of 33 1-3 per cent, amounting to $55.22; 
that on the 18th day of December, 1891, the defendant 
was entitled to credits as follows: 

Amount of the settlement for 


TS9L ois led Been coke Cosa Ss $3,495 79 
Commission on extras short in 

US90 ica pee FER as acre ee 126 74 
Commission on extras short in 


SOL eas wikis bred Bad Sais Se waar 55 22 
——————_ $3,677 15 
“And defendant should be charged with— 


Extras in 1890...............4.. .. $380 22 
Extras short in 1891...........45 165 67 
—_———. 545 89 
Balance ......... eee e cence $3,131 86 


“There was due to the defendant from the plaintiff on 
the 18th day of December, 1891, the sum of $3,131.86, and 
is the entire amount now due to the defendant from the 
plaintiff, with interest at seven per cent from December 
18, 1891. 

“9, That at the time of the commencement of this ac- 
tion the plaintiff was entitled to the possession of the 
goods which had been received by the defendants of the 
plaintiff and by the defendant stored under said contract. 

“10. That one-third of the transfer charges upon the 
goods held by the defendant under said contract was the 
sum of $856.68. 

“11. The defendant did not transfer the goods to the 
plaintiff. 

“12. That on the 2d day of February, 1892, the plaintiff 
herein offered to the defendant a certified check for the 
sum of $3,952.54, being the amount then admitted by the 
defendant to be due from the plaintiff to the defendant, 
including one-third transfer charges, namely, the sum of 
$856.68. 
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“13, That on the said 2d day of February, 1892, and on 
previous occasions, the plaintiff, through its agents, de- 
manded from the defendant the goods herein replevied. 
The defendant refused to transfer or deliver the goods 
to the plaintiff. 

“14. That the sheriff of Douglas county, Nebraska, by 
virtue of the writ of replevin issued herein, took from the 
defendant all the goods held by the defendant belonging 
to the plaintiff. 

“15. That the goods taken herein by the sheriff were 
all the goods received by the defendant of and from the 
plaintiff under the contract aforesaid, except such goods 
as had been shipped or transferred by the defendant at 
the request of the plaintiff to various parties, and duly 
settled and accounted for in the settlement of 1891 and 
in the account showing extras short in 1890 and extras 
short in 1891. 

“FINDINGS OF LAW. 

“1, That the contract between the plaintiff and defend- 
_ ant was renewed by the parties hereto for the year 1890, © 
and was again extended by the parties for one year from 
December 1, 1890, and that it terminated on the 1st day 
of December, 1891. 

“2. That the clause in said contract relative to the 
transfer of goods at the termination thereof was renewed 
with the contract for the year 1890, and was again re- 
newed and extended by the parties for one year from 
December 1, 1890, and was in full force and effect at the 
termination of the contract on December 1, 1891, and the 
defendant would have been entitled to one-third transfer 
charges if the transfer had been made. 

“3. That the plaintiff, on the 2d day of February, 1892, 
made a lawful tender to the defendant of $3,952.54. 

“Respectfully submitted, this 28th day of October, 1893. 

“CHAS. FE. Cuapp, Referee.” 

To the foregoing report exceptions were interposed, as 
was also a motion for a new trial, which were in turn 
overruled, whereupon the court found that the right of 
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possession of the property in controversy was in the 
plaintiff at the time the action was commenced, and that 
it was entitled to damage for wrongful detention thereof 
in the sum of $0.05, for which judgment was awarded, 
and which has, by means of the petition in error of the 
unsuccessful party, been removed into this court for re- 
view. , 

We will first notice the last proposition argued by 
counsel, viz., that the findings of the referee are broader 
than the order of submission, and therefore void for want 
of jurisdiction. The district court, in disposing of that 
objection, found that “the defendant, by requesting find- 
ings upon all the questions of fact and law involved in 
said litigation, is now estopped to call in question the 
jurisdiction of the referee.” It is quite apparent from an 
inspection of the record that the duty of the referee to 
pass upon all questions material to the controversy was 
not only conceded by both parties at the trial, but ex- 
pressly asserted by the defendant. The question pre- 
sented is not like that of a verdict or judgment wholly 
unsupported by the pleadings, since the findings assailed 
are clearly within the issues made by the pleadings and 
tried before the referee. The defendant having volun- 
tarily submitted the issues to the referee under the order 
of the court, and invoked a decision thereof favorable 
to its own contention, should not, after an adverse hold- 
ing, be heard to question his authority in the premises. 
The defendant’s attitude, as we view it, resembles that 
of a suitor seeking in a proceeding by petition in error 
to abandon the theory upon which the cause was prose- 
cuted or defended by him in the court of original jurisdic- 
tion,—a practice expressly condemned by this court in 
Smith v. Spaulding, 40 Neb., 339. (See, also, 2 Ency. of 
Pleading & Practice, 516, and cases cited.) The objection 
is clearly without merit and was rightly disregarded by 
the court below. 

The next and most important subject of inquiry is 
whether, by the terms of the contract relied upon, a 
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lien existed in favor of the defendant company for the 
amount of its charges thereunder. It is a fundamental 
rule, distinctly recognized by the authorities hereafter 
cited, that exclusive possession by the claimant, whether 
a factor, a broker, or warehouseman, is essential to the 
existence or continuance of a lien thereon, and that a lien 
does not, at common law, exist in favor of one who holds 
property in subordination to the will or control of an- 
other. It is also true that no lien attaches if inconsistent 
with the terms, express or implied, of the contract under 
which possession was obtained. 

We will now, with these elementary principles in view, 
proceed to an examination of some of the salient features 
of the contract. It will be observed, first, that the de- 
fendant company thereby undertakes to receive all of the 
goods consigned to it by the plaintiff, to store the same 
in its warehouse, and “to reship any said goods, or parts 
of the same,” on the order of the plaintiff or its agents; 
second, the defendant is required to make a statement 
of the account at any time on request of the plaintiff, and 
remit any balance due the latter; third, the plaintiff is 
required at any time to remit any balance due the defend- 
ant upon receipt of statement, the latter reserving the 
right to make sight drafts at any time, accompanied by 
a statement, for any balance due for freight, storage, or 
transfer charges. These conditions we interpret as re- 
serving to the plaintiff the right, at pleasure, to sell and 
deliver the goods consigned to the defendant, and as im- . 
posing upon defendant the corresponding duty to yield 
possession thereof upon the plaintiff’s order, relying upon 
the personal credit of the latter for the amount of its 
charge—a relation irreconcilably in conflict with the 
construction now contended for. We do not question the 
proposition that a general] lien may exist at common law, 
or by custom, in favor of a factor, warehouseman, or 
other bailee for a balance due on account, although, as 
remarked by Chancellor Kent, such liens are not favorites 
of the law. (2 Kent, Commentaries, 634-637.) That sub- 
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ject is, however, not presented by this record, for the 
reason, aS we have seen, that the turning point of the 
controversy is the construction to be given the contract 
of bailment here involved. 

Our further examination will accordingly be confined 
to the authorities tending to elucidate the particular 
question involved, and which, as will be observed, are in 
harmony with the views above expressed. In Trust v. 
Pirsson, 1 Hilt. [N. Y.], 292, one party was by agreement 
authorized to store pianos in the warehouse of the other, 
with the privilege of repairing and selling at pleasure the 
property thus stored, for the consideration of $25 per 
month, payable at the end of each month, which agree- 
ment was held a waiver of a lien for the bailee’s charges 
thereunder. “The distinction,” said Daly, J., “that there 
can be no lien where the day or time of payment is regu- 
lated and fixed by the parties is as old as the Year Books, 
and it is manifest that the law could not be otherwise. 
The right to detain all the property to which the lien 
attaches until the charge upon it is paid is incident to 
the right of lien. When, then, did the lien in this case 
attach? Certainly not when the possession commenced, 
for no payment was to be made until a month after. 
During that time Pirsson had a right, under the agree- 
ment, to sell any of his pianos that might be there, and, 
of course, to deliver them to the buyers. * * * The 
contract, therefore, went into operation with a recogni- 
tion of rights on the part of Pirsson wholly inconsistent 
with a reservation of a right of lien.” In Dunham vt. 
Pettee, 1 Daly [N. Y.], 112, it was held, after a careful 
review of the authorities, that where, by the custom of 
warehousemen, goods are delivered by the latter without 
immediate payment of storage charges, in reliance upon 
the personal credit of the owner, there is no lien, such a 
course of dealing being inconsistent with the theory of 
an implied understanding, at the time of the deposit, that 
the goods so deposited may be retained as security for 
their storage. In Fieldings v. Mills, 2 Bosw. [N. Y.], 489, 

60 
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it was held that a mechanic who, in the course of his 
business, makes repairs upon an agreement to give credit 
for a stipulated time thereby waives his lien upon the 
property so repaired. In Stoddard Woolen Manufactory v. 
Huntley, 8 N. H., 441, an agreement by a clothier to dress 
flannel furnished by the other party, for a year, and to 
receive pay therefor quarterly, was held not to create a 
lien in favor of the former wpon cloth remaining in his 
hands at the end of the querter. Wiles Laundering Co. v. 
Hahlo, 105 N. Y., 234, arose out of a state of facts sub- 
stantially similar to the case last cited. It was held 
that when a time of payment is fixed by contract which 
is, or may be, subsequent to the time when the owner is 
entitled to a return of the property, there can be no lien. 
The court, by Rapallo, J., in the course of the opinion, 
say: “The same principle is applicable to liens of ware- 
housemen, carriers, and other bailees. If, by the terms 
of the contract, possession of the property is to be sur- 
rendered before payment, no right of lien exists.” In | 
McMaster v. Merrick, 41 Mich., 505, a sawmill was leased 
without rent, the lessee being required to saw all logs 
furnished by the lessor, and to season and ship the lum- 
ber manufactured therefrom, during the continuance of 
the lease. It was held that the contract was inconsistent 
with the theory of a lien by the lessee upon the lumber 
manufactured by him, since, among other reasons as- 
signed, the obligation to ship was without limitation and 
applied to the entire product of the logs furnished by the 
lessor. In Cowell v. Simpson, 16 Ves. ‘Teng .], 275, it was 
asserted by Lord Eldon as the doctrine of previous cases 
that the lien of a factor is lost by reason of a special 
contract for a particular mode of payment of his charges. 
Like views are also expressed in the following cases: 
Chandler v. Belden, 18 Johns. [N. Y.], 157; Raitt v. Mitchell, 
4 Campb. [Eng.], 146; Crawshay v. Homfray, 4B. & Ald. 
{(Eng.], 50; Chase v. Westniore: 5 Maule & Sel. [Eng.], 180. 
See, also, 1 Jones, Liens, sec. 1002 et seg.; Mechem, 
Agency, secs. 676, 680; Edwards, Bailments [8d ed.], sec. 
432. 
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To pursue the subject by a review of the cases to which 
we are referred by the defendant company would result 
in the unnecessary prolonging of this opinion, without 
corresponding profit to any one concerned. It is suffi- 
cient that they do not, in our judgment, support the claim 
of a lien by virtue of the contract upon which the defend- 
ant relies, while in some of them the principle which con- 
trolled the cases above cited is distinctly recognized. 
We do not doubt, from a consideration of the subject in 
the light of authority, that the stipulation authorizing 
a removal of the property at the pleasure of the plaintiff, 
and the defendant’s evident reliance upon the personal 
credit of the plaintiff, is a waiver of the right which the 
latter might otherwise have asserted to a lien upon such 
property for the amount of its charges. It follows that 
since the defendant’s sole reliance is its alleged lien by 
reason of the facts stated, the plaintiff was entitled to 
the possession of the property in controversy when the 
action was commenced, and that the judgment of the dis- 
trict court must be 

AFFIRMED. 


GEORGE W. SMITH ET AL., APPELLANTS, Vv. CITY OF 
OMAHA ET AL., APPELLEES. 


FILED DECEMBER 16, 1896. No. 7990. 


1, Municipal Corporations: SpeciaL ASSESSMENTS. It is a rule of con- 
struction peculiarly applicable to special assessments authorized 
by section 6, article 9, of the constitution that the record must 
show affirmatively a compliance with all the conditions essential 
to a valid exercise of the taxing power, and that the omission of 
such facts will not be supplied by presumptions. 


: AWARD OF DAMAGES. An award of damage pursuant 
to provision of section 116, charter of the city of Omaha (Compiled 
Statutes, ch. 12a), upon the change of an established grade, should 
show affirmatively that the appraisers appointed for such purpose 
took into consideration the benefits thereby accruing to the prop- 
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erty in question and that the award or finding so made represents 
the difference or balance in favor of the property owner. 


Both section 6, article 9, constitution, 1875, and the 
charter of the city of Omaha by implication limit the amount of 
assessment for local improvements to the special benefits severally 
accruing to the lots or parcels of land thereby affected. (Cain v. 
City of Omaha, 42 Neb., 120.) 


APPEAL from the district court of Douglas county. 
Heard below before AMBROSE, J. 


HE, W. Simeral and George W. Doane, for appellants. 
W. J. Connell; contra. 


Post, C. J. 


This was an action in the district court for Douglas 
county by George W. Smith, John A. Creighton, Alvin 
Saunders, James Neville, James J. Brown, Abraham 
Martin, Eliza A. Towle, David T. Mount, Samuel R. John- 
son, Nathan B. Falconer, Mary C. Denise, Gilbert M. 
Hitchcock, Leah Rosewater, and Emily J. Briggs, the 
purpose of which was to perpetually enjoin the collection 
by the city of Omaha of certain special assessments here- 
after more particularly described. William Bushman 
and Charles G. Davidge, who claim an interest in the 
subject of the controversy in common with the plaintiffs, 
were, on motion, permitted to intervene and join in the 
prosecution of the cause, which resulted in a decree for 
Saunders, Rosewater, and Falconer as prayed, and a dis- 
missal of the several bills for want of equity, so far as 
they concern the other plaintiffs and intervenors, and 
from which an appeal has by the unsuccessful parties 
been prosecuted to this court. The material facts dis- 
ckosed by the pleadings and. proofs are as follows: The 
council of the city of Omaha, in the year 1890, by ordi- 
nance, provided for a change of the grade of Dougla; 
street, between Sixteenth and Twentieth streets, pursu- 
ant to which the mayor, with the consent of the city 
council, in due form appointed three disinterested free- 
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holders, to determine and assess the damage to property 
owners on account of such change of grade. The ap- 
praisers mentioned, having qualified by taking and sub- 
scribing an oath to faithfully and impartially discharge 
the duties of their said offices, proceeded from a personal 
examination of the property affected by such change of 
grade to find and award damages resulting therefrom to 
twenty separate lots, in the aggregate sum of $32,012, but 
without reference of any character to the other lots or 
subdivisions thereof so affected. The council, upon the 
approval of the return or award aforesaid, and while sit- 
ting as a board of equalization as provided by the 
city’s charter, proceeded to apportion the damages thus 
awarded to the several lots and parcels of land adjudged 
to be benefited by said improvement. An ordinance 
was subsequently adopted by which, after a recital of the 
facts herein stated, it is provided: “The cost of damages 
for the change of grade of Douglas street, in the city of 
Omaha, from Sixteenth street to Twentieth street, said 
damages being the sum of $32,057, be, and the same is 
hereby, levied according to special benefits by reason of 
said change of grade upon the following lots” found to 
be benefited by the proposed improvement, some two 
hundred in number, with the amount assessed against 
each thereof. There was, as already intimated, except 
as to Saunders, Rosewater, and Falconer, no finding of 
damage in favor of any of the plaintiffs, nor is there any 
finding, unless by implication, respecting special benefits 
to the lots found to be damaged by such change of grade. 
The report of the appraisers, to which reference has been 
made and which is the basis of the subsequent action by 
the city council,is as follows: “The undersigned, three dis- 
interested freeholders of the city of Omaha, having been 
duly appointed by the mayor, with the approval of the 
council, to assess the damage to the owners, respectively, 
of property and land affected by the change of grade de- 
clared to be necessary by ordinance No. 136, on Douglas 
street from Sixteenth to Twentieth street, having duly 
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accepted said appointment, and qualified as required by 
law, do hereby certify and report that we have faithfully 
and impartially discharged the duties of our appoint- 
ment, and after careful personal examination of said 
property and land, and consideration of the damage to 
said owners, respectively, by reason of such change of 
grade, we have and do assess as the damage to said 
owners respectively the sums set opposite each of said 
owner’s naines as shown by schedule B hereto attached, 
and which we refer to as part of this our assessment and 
report.” 

The form of the exhibit mentioned in the foregoing 
report is sufficiently illustrated by the first entry appear- 
ing thereon, viz.: “Lillian Jacobs, lot 7, block 108, 
$690.00.” The ascertainment of damage in the manner 
here indicated, upon the establishment or change of grade 
of streets, avenues, or alleys, is authorized by section 116 
of the charter of the city of Omaha (Compiled Statutes, 
ch. 12a, entitled “Cities of the Metropolitan Class’), viz.: 
“The mayor and council of any city governed by this 
act shall have power by ordinance to establish the grade 
of any street, avenne or alley in the city, and when the 
grade of any street, avenue or alley shall have been here-. 
tofore established, or when the grade of any street, ave- 
nue or alley shall be established and approved as herein 
provided the grade of no street or part of a street shall be 
changed unless the consent in writing is first obtained of 
the owners of lots or lands abutting upon the street or part 
of street where such change of grade is to be made, who 
represent a majority of the feet front thereon, and not 
then until the damages to property owners which may be 
caused by such change of grade shall have been assessed 
and determined by three disinterested freeholders who 
shall be appointed by the mayor and council for that pur- 
pose, who shall make such appraisement, taking into 
consideration the benefits, if any, to such property, and 
file their report with the city clerk; and the amount of 
damages so assessed shall be tendered to such property 
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owners or their agents as soon as the funds for that pur- 
pose are obtained from the assessments of such damages 
upon property benefited by reason of such change of 
grade, or otherwise realized; Provided, That no street, 
avenue or alley shall be worked to such change of grade 
until the damages so assessed shall be tendered to such 
property owners or their agents.” Authority to assess 
the damage occasioned by improvements of the character 
here involved against the property specially benefited 
thereby, is conferred upon the city council by section 119 
of the chapter above cited, viz.: “The council shall have 
power and is hereby authorized to assess the damages 
awarded or recovered for grading, change of grade, or 
for the appropriation of private property, upon the lots 
and lands benefited, which shall abut or be adjacent to 
the street, avenue or alley graded, or for the opening, ex- 
tending or widening of which private property shall be 
appropriated, or on which the grade shall be changed, 
and in the case of appropriation of land for widening of 
a street, avenue or alley, the conncil may consider, for 
the purpose of determining benefits and equalizing such 
assessinent, whether any portion of the street, avenue or 
alley had been previously donated from any lot or piece 
of land abutting or adjacent thereto.” 

The primary question suggested by the record and ar- 
guments of this cause is the sufticiency of the findings of 
damages and benefits as the basis of the subsequent pro- 
ceedings which resulted in the assessments complained 
of,—in brief, the jurisdiction of the city council to assess 
against the property of appellants the amount of the al- 
leged special benefits. It is a recognized rule of con- 
struction, especially applicable to actions of this charac- 
ter, that those things which the law regards as the sub- 
stance of the proceeding cannot by the courts be treated 
as immaterial, that the record must show affirmatively a 
compliance with all the conditions essential to a valid 
exercise of the taxing power, and that their omission will 
not be supplied by presumptions. The following, among 


888 NEBRASKA REPORTS. [Vou. 49 


Smith y. City of Omaha. 


the many cases in point, sufficiently illustrate the prin- 
ciple above stated: In State v. Mayor of Paterson, 37 N. J. 
Law, 380, the mayor and aldermen were, upon the grad- 
ing of any street, required to appoint three impartial! as- 
sessors to assess the cost thereof against the property 
fronting upon such street, “in proportion to the benefit 
received.” In holding the assessment void for the failure 
to show affirmatively that the appraisers had taken into 
consideration special benefits to the property involved, 
ihe supreme court say: “But if these persons had been 
duly appointed and qualified to act in the premises, there 
is such infirmity in the assessment itself that it cannot 
be sustained. The assessors do not in their report cer- 
tify that they imposed the burden in proportion to the 
benefits received, nor does it in anywise appear that they 
were governed by a correct principle. On the coutrary, 
their return shows that they arbitrarily assessed each 
lineal foot of frontage in an equal amount.” In Villaye of 
Passaic v. State, 37 N. J. Law, 538, the court of errors and 
appeals, in construing the same statute, say: “It follows 
that it is essential to the validity of any assessment under 
this provision of the charter that it affirmatively and 
unequivocally appear that the assessment does not ex- 
ceed the benefit. The intendment made in favor of the 
statute will not, on established principle, be extended to 
the report of the assessment. In this case it does not 
appear that the assessment upon the railroad company 
was not in excess of the benefits.” (See, also, State vr. 
Inhabitants of West Orange, 39 N. J. Law, 453.) In Vervitt 
«, Village of Portchester, 71 N. Y., 309, an oath by the ap- 
praisers to discharge their duties according “to the best 
of their ability” was held not a compliance with the 
statute requiring them to be sworn “to faithfully and 
fairly discharge their duties,” etc., and which ruling is 
cited with approval in Stebbins v. Kay, 123 N. Y., 31. In 
Chamberlain v. City of Cleveland, 34 O. St., 551, the assess- 
ment upon “property benefited” was held void on the 
ground that it failed to show that the special benefits 
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were valued at all, or if valued, that they were assessed 
in proportion to the benefit which each lot received. In 
the case last cited we find the rule thus stated by Gil- 
more, C. J.: “It is essential to the validity of the assess- 
ment that the proceedings by which it is made must 
show upon their face that the requirements of the law 
have been substantially complied with, and that the re- 
strictions imposed by law upon the exercise of the power 
have been observed in such a way that the owner of the 
lot assessed has had the benefit of the protection they 
are intended to give. * * * Presumption, if permit- 
ted in favor of the validity of any part of the proceedings, 
cannot be permitted to supply the essential elements of a 
valid assessment that are wanting here.” In Lieberman 
v. City of Afilwaukee, 89 Wis., 336, it was by statute made 
the duty of the board of*public works, before ordering any 
work to be done by abutting owners upon the establish- 
ment of a grade, to “view the premises and consider the 
amount proposed to be made chargeable against said 
several lots or pieces of land, and the benefits which, in 
their opinion, will actually accrue to the owners of the 
sanie in consequence of such improvement,” and to assess 
against the same “the amount of benefits which those 
lots or pieces will severally, in the opinion of the board, 
derive, * * * taking into consideration in each case 
any injury which, in the opinion of the board, may result 
to each lot, * * “ and in case the benefits, in their, 
opinion, amount to less than the cost of the improvement, 
the balance shall be paid out of the ward funds of the 
ward or wards in which such improvement is made; and 
said board shall indorse their decision and assessment in 
every case on the estimate of the cost of such improve- 
ment filed in their office.’ By the following section it 
was nade the duty of the board of public works, upon 
the change of an established grade, “at the time of mak- 
ing their assessment as provided in the preceding section, 
to consider, determine, and assess against the lots which 
they may deem benefited by the proposed improvements, 
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to the amount of such benefits, the damages, costs, and 
charges, including the cost of such improvement, arising 
from such alteration of grade, to the owner of any lot 
* * * which may be affected or injured in consequence 
thereof, taking into consideration in each case any ad- 
vantages and benefits which may be conferred thereby 
upon such lot, * * * in common with the other prop- 
erty on the street affected by such grade, and the excess 
of said damages, costs, and expenses over the benefits 
assessed, as provided in the preceding section, shall be 
paid out of the ward funds.” The court, by Pinney, J., 
construing the foregoing provisions, say: ‘The law pro- 
ceeds upon the basis that assessments for such improve- 
ments are to be limited to the benefits conferred on the 
property, to be modified and affected by a proper allow- 
ance or award of damages, costs, and charges arising 
from the change of grade, by way of compensation there- 
for, and the particular provisions of the section must 
be construed with reference to this manifest purpose. It 
is plain that there are two assessments provided for in a 
case like the present, though both may be well combined 
in the same document. It is essential to the validity of 
any such assessment that it shall clearly appear upon 
its face that the provisions of law for the benefit of the 
lot owner have been observed, * .* * not only the 
question of benefits and injury, but the question of dam- 
, ages, costs, and charges by way of compensation for the 
alteration of the grade.” 
There is one apparent difference between the require- 
ments of the city’s charter in this case and the statutes 
involved in the cases cited, since the legislature appears, 
whether wisely or unwisely we are not called upon to 
determine, to have provided for the ascertainment of 
damage to private property by appraisers selected for 
that purpose, and for the apportionment by the city 
council of the damage so awarded to the several lots ad- 
judged to be benefited by the contemplated improve- 
ment. In addition to the provisions quoted from section 
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119, section 85, among other things, declares that “in all 
cases before any special taxes that may be levied, except 
for constructing wood sidewalks, shall be finally levied, 
it shall be the duty of the council to sit as a board of 
equalization for the purpose of equalizing any such pro- 
posed levy of special taxes or assessments, * * * and 
at such session it shall hear all complaints that the own- 
ers of property so to be assessed and taxed may make, 
and it shall be its duty to equalize any such assessment 
by correcting any errors therein, and thereupon such as- 
sessments and special taxes shall be finally made.” But 
whatever may be the true interpretation of sections 85 
and 119, it should affirmatively appear from the return 
contemplated by section 116 that the appraisers in mak- 
ing the award submitted by them took into consideration 
both the damage to the property described and such spe- 
cial benefits, if any, resulting from the establishment or 
change of grade as tend to increase the value of the 
property in question, and that the award so made rep- 
resents the difference or balance in favor of the property 
owner. Such is the rule sanctioned by the weight of au- 
thority,—if indeed there can be said to exist a diversity 
of opinion on the subject,—and is clearly implied from 
the language employed. The statute thus interpreted 
prescribes a constitutional basis for the ascertainment 
of the damage in favor of property owners, and is in 
strict accord with the rule often recognized by this court 
in the assessment of damage when property is taken by 
railroad companies or other public agencies in the exer- 
cise of the right of eminent domain. (Chicago, K. & N. R. 
Co. v. Wiebe, 25 Neb., 542; Chicago, B. & Q. R. Co. v. Shafer, 
49 Neb., 25.) 

It has been suggested that inasmuch as there was no 
finding of damage in favor of the appellants or any of 
them, they should not in this proceeding be heard to 
complain of the award in favor of the successful claim- 
ants. But the fallacy of that argument becomes appar- 
ent when we remember that the city council in the ap- 
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portionment of the damage evidently acted upon the 
assumption that the entire amount awarded by the ap- 
praisers was chargeable against the property specialiy 
benefited in proportion to the benefits accruing to the 
several lots or parcels of land affected. It is obvious, 
therefore, that the effect of the failure to take into con- 
sideration benefits accruing to the twenty separate lots 
and fractions of lots enumerated in the appraisers’ re- 
turn was to increase by the amount of such benefits the 
~ total sum assessed against the two hundred lots ad- 
judged to have been beneficially affected by such im- 
provement. We must not, however, be understood as as- 
senting to the proposition that the total sum rightly 
awarded as damages in cases of this character is charge- 
able against the lots benefited by the improvement in 
question without regard to the amount or value of the 
benefits severally accruing thereto. The legislature has 
‘on the contrary, by the qualification with respect to spe- 
cial benefits, not only provided a ratio of assessment, but 
has also, by plain implication, limited the amount of such 
assessment to benefits accruing to the particular lot or 
parcel of land affected. The legislature may confer upon 
cities, towns, and villages “power to make local improve- 
ments by special assessment or special taxation of prop- 
erty benefited.” (Constitution, 1875, art. 9, sec. 6.) That 
provision has been construed as limiting the assessments 
there contemplated to the property specially benefited 
and to the amount of the benefits so conferred. (Hanscom 
v. City of Omaha, 11 Neb., 37; Cain v. City of Omaha, 42 
Neb., 120.) And, as said in Village of Passaic v. State, 
supra, “The act must be construed as if it contained an 
express limitation of the assessment to the land bene- 
fited and the further limitation of the amount of the as- 
sessment to the benefit received.” It follows without 
further elaboration that the proceedings antecedent to 
the action complained of were insufficient to invest the 
city council with jurisdiction and that assessment of ap- 
pellants’ property is accordingly without authority and 
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yoid. The decree is accordingly reversed and the cause 
remanded with instruction to enter a decree in con- 
formity with this opinion. 

REVERSED. 


THOMAS O’SHEA, APPELLANT, V. SAMUEL H. RICE, 
APPELLEE. 


FItep DECEMBER 16, 1896. No. 6919. 


1. Statute of Frauds: SALE or LANp: AGENCY. The contract of an 
agent in the name of his principal for the sale of lands in this 
state is void under the provision of our statute of frauds, unless 
the authority of the latter is evidenced in writing. (Morgan v. 
Bergen, 3 Neb., 209.) 


2, Principal and Agent: RatiricaTion. Knowledge by the principal 
of the material facts is an essential element of an effective ratifi- 
cation by him of the unauthorized act of his agent. 


: STATUTE oF FrAups. Held, From an examination of the evi- 
dence, (1) that the agreement sought to be enforced is void under 
the provisions of the statute of frauds; (2) that the law will not 
from the facts disclosed imply a ratification thereof by the de- 
fendant, ; 


APPEAL from the district court of Madison county. 
Heard below before JACKSON, J. 


Allen, Reed & Ellis, for appellant, 
Wigton d& Whitham, contra. 


Post, C. J. 


This is an appeal from a decree of the district court for 
Madison county dismissing the petition of the plaintiff 
for specific performance of an alleged agreement for the: 
conveyance by the defendant of certain real estate in said 
county. The agreement alleged as the basis of the action 
is as follows: 
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“AGREEMENT TO SELL AND CONVEY REAL ESTATE. 


“S. H. Rice with Thomas O’Shea. Memorandum of 
agreement made this 13th day of January, 1891, between 
S. H. Rice, of Milford, Neb., of the one part, and Thomas 
O’Shea, of the other part, witnesseth: That in considera- 
tion of $25.00 paid by Thomas O’Shea, the receipt of 
which is hereby acknowledged, the said party, S. H. Rice, 
agrees to sell and convey to said Thomas O’Shea, for the 
sum of $600.00, the following described property, situated 
in Madison county, Neb., to-wit: The W. 3 of S. E. 4 of 
section 30, township 22 north, of range 4 west of the 6th 
P.M. The said Rice agrees to furnish to said O’Shea an 
abstract of title showing land clear of all incumbvances 
or irregularities, of whatever nature, and also give a war- 
ranty deed of covenants for said land, within thirty days 
from this date. The balance of purchase money, $575.00, 
to be paid upon receipt of such abstract and warranty 
deed for the premises. S. H. Rice, 

“By WILLIS McBRIDE, 
“His Agent, 
“THOMAS O’SHEA.” 


It appears from the evidence in the bill of exceptions 
that the defendant, who resides in the county of Seward, 
was desirous of selling the property in controversy, and 
had by letter solicited McBride, a resident of Madison, 
who executed the foregoing agreement in his name, to 
procure a purchaser therefor. In a letter under date of 
January 9, 1891, he was advised by McBride of an offer 
of $600 for the property mentioned, without any reference 
to conditions of sale or terms of payment, to which he 
replied as follows: 

“MILFORD, Jany. 10, 1891. 

“Dear Sir: Yours-rec’d. $600 is less than I will take; 
however, if your man will pay your commission, I will 
sell at $600; not otherwise. 

“Yours truly, S. H. Ric.” 
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On January 14 McBride addressed the defendant as 
follows: 

“S. H. Rice, Milford, Neb—Sir: Your postal of 10th 
inst. saying you would take $600 net to you for W. $8. EB. 
30, 22, 4, received. I have sold the farm to Thomas 
O’Shea and received a payment of $25 to bind bargain, 
giving him contract of sale. You are to furnish abstract 
showing land clear from all incumbrances aud title per- 
fect, and give good and sufficient warranty deed for prem- 
ises within thirty days. Please complete enclosed deed 
and return to First National Bank of Madison with in- 
structions, and upon receipt of deed and abstract money 
will be paid at bank. Please attend to this at once. 

“Yours truly, WILLIS McBRIDE. 

“T will be pleased to receive your order for abstract, 
which will cost $4.” 

The defendant, on January 16, enclosed a warranty 
deed for the premises, with the usual covenant, to the 
bank designated by Mr. McBride, accompanied by the 
following letter: 

“MILFORD, Jan. 16, 1891. 

“First Nat. Bank, Madison—GEXNTLEMEN: By request 
of Mr. Willis McBride, I enclose deed, which please hand 
to Mr. McBride on receipt of $600. Please pay Mr. Me- 
Bride, of said $600, $4 for abstract, and remit bal. to my 
address, less exchange, and oblige, 

“Yours truly, 8. H. Rice.” 

January 26 Mr. McBride addressed the defendant as 
follows: 

“S. H. Rice, Esq., Milford, Neb—DeEaR Sir: I enclose 
your abstract made on W. 35S. EH. 30, 22, 4, and call your 
attention to the following liens and clouds: Ist, patent 
not recorded; 2d, taxes 1890 not paid; 3d, quitclaim deed 
Henry M. Brown to William V. Allen; 4th, suit to set 
aside certain instruments (Henry M. Brown v. 8. H. Rice 
et al.), which was decided in favor of plaintiff in district 
court, carried to supreme court, and no mandate rec’d 
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here to show decision. I have showed the abstract to 
Mr. O’Shea and he refuses to pay over balance of money 
until title is made good as per agreement January 18. 
Kindly advise me what is to be done at once. 
“Yours truly, WILurs MCBRIDE.” 

On January 29 defendant answered, explaining the ap- 
parent defects in his title, and closing as follows: “How- 
ever, Cunningham’s warranty deed is good enough for 
me, and if my warranty deed is not good enough for Mr. 
O’Shea he had better take his money and buy elsewhere.” 
On February 5 the deed mentioned was returned to the 
defendant who, upon demands subsequently made, re- 
fused to convey. The first question presented in the ar- 
gument, and the only one which demands notice at this 
time, is whether the agreement relied upon sufficiently 
answers the requirement of the statute of frauds. 

Section 3, chapter 32, Compiled Statutes, provides that 
“no estate or interest inland * * ®* shall hereafter 
be created, granted, assigned, or surrendered or declared, 
unless by act or operation of law, or by a deed or convey- 
ance in writing subscribed by the party creating, grant- 
ing, assigning, surrendering, or declaring the same.” 
section 5 thereof declares that “every contract for the 
leasing for a longer period than one year, or for the sale 
of any lands or interest in lands shall be void unless the 
contract, or some note or memorandum thereof, be in 
writing and signed by the party by whom the lease or 
sale is made.” Section 25 of the same chapter provides 
that “every instrument required by any of the provisions 
of this chapter to be subscribed by any party may be 
subscribed by his agent thereunto authorized by writ- 
ing.” It was held, construing the foregoing provisions, 
in VWorgan v. Bergen, 3 Neb., 209, that the contract of an 
agent in the name of his principal for the sale, or leasing 
of lands in this state for a period exceeding one year, is 
void unless the authority of the former is evidenced in 
writing, and the views there expressed were subsequently 
approved in Stadleman v. Fitzgerald, 14 Neb., 290, Bigler 
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v. Baker, 40 Neb., 325, and Morrow v. Jones, 41 Neb., 867. 
It is not seriously claimed that McBride could, by reason 
of the written correspondence, bind the defendant by 
means of the agreement executed in his name. It is, 
however, contended that a ratification thereof by the lat- 
ter should be implied from his alleged partial execution 
of said agreement. But in that view we cannot concur. 
It is elementary law that knowledge by the principal 
of the material facts is an essential element of an effect- 
ive ratification of the unauthorized acts of his agent. 
{See Dietz v. City Nat. Bank, 42 Neb., 584; Holm v. Bennett, 
43 Neb., 808.) The first intimation conveyed to the de- 
fendant of the execution in his name of a written agree- 
ment for the conveyance of the property in controversy, 
was by letter from McBride, bearing date of February 
3,—two days previous to his repudiation of the transac- 
tion by directing a return of the deed. We agree with 
the district court that the agreement relied upon is void 
under the provisions of the statute of frauds, and that the 
evidence fails to establish a ratification thereof by the 
. defendant. The decree will, therefore, be 


AFFIRMED. 


OzIAS HERMANCE V. DENNIS CUNNINGHAM, 
FILED DECEMBER 16,1896. No. 7000. 


Practice: DEFAULT: AMENDMENT OF ANSWER: MoTion To VACATE JuDG- 
MENT FOR. DEFENDANT. In a county where there were several 
judges of the district court, who presided over sessions of the 
court in separate rooms, a cause was, pursuant to the established 
rules of practice, set for trial before one of the judges, on a fixed 
date, and notice thereof given in the manner prescribed by the 
rules. On the day assigned for trial the plaintiff was not present 
nor were his attorneys. The defendant, in accordance with leave 
therefor obtained, amended his answer by interlineation and 
thereby introduced therein new matter of defense. A trial wag 
immediately had and judgment rendered favorable to defendant, 
based on a finding of the truth of the new matter pleaded in the 


61 
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amended answer. The plaintiff, a few days subsequent to the 
trial and during the same term of court, filed a motion to set 
aside the judgment, to be allowed to plead to the amended answer, 
and be given a trial of the issues. This motion was supported by 
affidavits and was overruled. Held, That the record and affidavits 
disclosed a state of facts sufficient to entitle the plaintiff to the 
relief asked; hence the motion should have been sustained, 


Error from the district court of Douglas county. 
Tried below before Scorzy, J. 


Gregory, Day & Day, for plaintiff in error. 
William E. Healey, contra. 


HARRISON, J. 


It appears that an action on an account was instituted 
in the district court of Douglas county; that there was 
an answer on the part of defendant, consisting of a gen- 
eral denial of the allegations of the petition filed by 
plaintiff., There were several judges of the district court 
in Douglas county, each of whom held court in a separate 
room of the court house, or some of them in rooms pro- 
vided in another building in Omaha. Of the rules of prac- 
tice adopted by the judges and then in existence in the 
district court of Douglas county was the following: “At 
the close of business each day the clerk, under the direc- 
tions of the judges, shall prepare a list of the civil cases 
subject to be tried on the next day in each branch of the 
court engaged in the tria] of such cases, which list shall 
be posted for the information of the bar. The list will 
comprise such number of causes on the equity and jury 
dockets not beyond the assignment on the general docket 
as may be deemed expedient, and no others will be called 
for trial on that day.” This cause was placed on the list 
of those to be tried in one of the court rooms on March 
3, 1893. On the date fixed the cause was called for trial, 
and the plaintiff was not there and his attorneys did not 
appear. Counsel for defendant asked and were granted 
leave to amend the answer by interlineation, which was 
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done by inserting a statement, in effect, that the account 
in suit, declared by plaintiff, was barred by the statute 
of limitations. In regard to the further proceedings the 
journal entry is as follows: “This cause coming on to be 
heard on the petition and amended answer and the evi- 
dence, the court finds that the cause of action set forth 
in the petition was barred by the statute of limitations 
at the time said action was begun. It is therefore con- 
sidered by the court that the defendant go hence without 
day, at the plaintiff’s cost, taxed at $ .’ A&A few days 
subsequent to the entry of judgment, attorneys for plaint- 
iff filed a motion, supported by affidavits, to set aside the 
judgment, and that they be allowed to plead to defend- 
ant’s amended answer and be accorded a trial of the 
cause, which, on hearing, was overruled. The plaintiff 
asks a reversal of the action of the trial court in overrul- 
ing the motion. 

The affidavits filed in support of the motion disclosed 
that the action was commenced for plaintiff by a firm 
of attorneys, to one member of which was assigned the 
duty of examining the calendar of causes set for hearing 
in each court room for each day. That “through some 
oversight or inadvertence” he failed to notice that this 
case was on the calendar for trial on the 3d of March. 
It was also shown that such member of the firm and his 
brother, another member of the firm, had exclusive 
charge of this cause; had prepared for and expected to 
conduct its trial; further, that they were both actively 
engaged in the trial of another case in another court 
room during the entire day fixed for the hearing of this. 
It is true that the fact of the plaintiff not being repre- 
sented at the trial was caused by the failure of his at- 
torneys to notice that the case was set for trial in a par- 
ticular court room on a designated day, but in view of the 
fact that on that day the defendant was allowed to 
amend his answer and raise a new issue, on which the 
finding was made which determined the case and served 
as a basis for the judgment adverse to the plaintiff, 
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coupled with the showing made in the affidavits filed 
with the motion, we think the motion, being promptly 
presented, should have been sustained and the plaintiff 
viven an opportunity to plead te the amended answer 
and participate in a trial of the issues. The judgment of 
the district court is reversed and the cause remanded for 
further proceedings. 


REVERSED AND REMANDED. 


FREMONT, ELKHORN & MIssOURI VALLEY RAILROAD 
COMPANY V. ALLEN Root. F 


FILED DECEMBER 16,1896. No. 6734. 


1, Review: ASSIGNMENTS OF Error. An assignment, “Errors of law 
occurring at the trial and duly excepted to at the time,” is suffi- 
cient in a motion for new trial to raise a question of error in 
either the admission or exclusion of evidence by the trial court, 
but is not sufficient in a petition in error to present such questions 
to this court for review. In the latter the assignment must be 
specific and particularly designate the evidence in regard to which 
it is complained the error occurred. 


2. Carriers: INgJury To PasSSENGER: PROXIMATE CAUSE. The contract 
between a railroad company, as a carrier, and a passenger, does 
not contemplate that the passenger shall go into the express car 
of the train; and if he go there, and while there is injured, if 
his going or being in such car entered into the injury, as an 
element thereof, as its proximate cause or rendering its recep- 
tion more liable to occur, it would be a matter of defense for the 
carrier; but if not the proximate cause of the injury, or the risk 
of such particular injury was not increased by the action of the 
passenger, then that he assumed the position in the express car 
voluntarily would be no defense to an action for damages result- 
ant from the injury. 


3. : QUESTION FOR JuRY. Whether the party injured 
had, at the time, ceased to be a passenger of the defendant com- 
pany, held, under the evidence adduced, to be a question of fact 
for the determination of the jury. 

4, : Damacss. Held, That under the allegations of the 


petition herein a recovery might be had for any injuries proved to 
have been sustained by the party plaintiff in the character of a 
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passenger, as a licensee on the company’s premises, or as a tres- 
passer thereon. 


5. : : NEGLIGENCE oF ConDucTOR. The injuries complained 
of were claimed to have resulted from direct acts of the conductor. 
Held, That there was sufficient evidence to sustain a finding that 
the conductor was, at the time, acting for the company and within 
the line of his duties, 


c=: 


. Instructions: ASSIGNMENTS OF Error. Where alleged errors in re- 
gard to the giving of instructions are assigned in group in the 
motion for a new trial, and any instruction of the group is deter- 
mined to be without error, the alleged errors need not be further 
examined. 


: REVIEW. When it is apparent that an instruction, if read 
and construed with others of the charge on the same subject or 
branch of the case, is pertinent and not calculated to confuse or 
mislead the jury, its giving was not erroneous. 


8 Damages: INTEREST. Where the rendition of judgment on a verdict 
for the plaintiff in an action of contract or tort is delayed during 
the pendency of a motion for a new trial on behalf of defendant, 
it is not error to render judgment for the amount of the verdict 
and interest from its date to the date of rendition of judgment. 


% 


. Personal Injuries: JupGmMeNr FOR DamaGes. The evidence held 
sufficient to support the verdict. 


ErRoR from the district court of Holt county. Tried 
below before Bartow, J. 


William B. Sterling and B. T. White, for plaintiff in 
error. 


M. F. Harrington and E. W. Adams, contra, 


HARRISON, J. 

This action was commenced in the district court of 
Holt county to recover of the defendant company the 
damages for personal injuries alleged to have been sus- 
tained by plaintiff at Emmet, a station on the line of 
railway of defendant company. The petition contained 
allegations that the defendant company was a corpora- 
tion and a common carrier, and, as such, operating a 
line of railroad from Blair to Emmet, Nebraska; “that 
on the 25th day of March, 1886, the plaintiff purchased 
from the defendant a ticket entitling him to a safe pas- 
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sage over said defendant’s road from Blair, in Nebraska, 
to Emmet, in Holt county, Nebraska, and thereupon, at 
said Blair, entered and became w passenger on the cars 
of said defendant on its said railroad; * * * that 
said plaintiff, on his said ticket, was conveyed by said 
defendant on its train of cars run on said road from said 
Blair to said Emmet; that on account of the gross negli- 
gence and willful carelessness of said defendant, the said 
defendant did not stop its train, ‘on board of which this 
plaintiff was as aforesaid stated, at said Emmet station 
for a longer time than ten seconds and not a sufficient 
length of time for said plaintiff to get off said cars safely, 
at which place said plaintiff intended to leave said cars; 
that at said Emmet said plaintiff was about to get off, 
and endeavoring to get off the car of said train on which 
he then was, in a careful and reasonable manner, and be- 
fore this plaintiff had got off of said car, said train was, 
by the employes of defendant operating said train, started 
up, and plaintiff then carefully and reasonably attempted 
to get fully back into said car, whereupon plaintiff was 
seized by the defendant’s agent, to-wit, its conductor of 
said train, and plaintiff was by said defendant’s said 
agent, wrongfully, unlawfully, negligently, and in a 
rough and violent manner, pulled off said car and thrown 
down upon the ground a distance of six feet while said 
train was in motion, at a speed of five miles an hour, by 
reason whereof said plaintiff was greatly injured, in that 
he, plaintiff, received a severe shock in his whole system 
and particularly in his left side, hip, knee, and ankle, 
which were severely bruised and wounded, and also had 
two of his front teeth entirely knocked out and lost, and 
was for a long time confined to his bed, sick, and unable 
to attend to his business.” There were further state- 
ments in regard to the permanent character of the al- 
leged injuries, etc., which need no particular or further 
notice. The company in its answer admitted its exist- 
ence as a corporation and denied all other allegations of 
the petition, and pleaded that if the plaintiff had received 
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any injuries they resulted from his own negligence. 
There was a reply for the plaintiff, and of the issues 
joined a trial in which the jury returned a verdict favora- 
ble to plaintiff, and judgment was subsequently rendered 
on the verdict. The company prosecuted error proceed- 
ings to this court. 

It appears that on March 25, 1886, the plaintiff pur- 
chased a ticket at Omaha which entitled him to be trans- 
ported to Blair by the Chicago, St. Paul, Minneapolis & 
Omaha Railway Company and thence to Emmet by the 
defendant company, and pursuant to the purpose for 
which he had purchased the ticket, became a passenger 
to Blair on a train of the first named company and to 
Emmet by a train operated on the line of the defendant 
company. On the same day the plaintiff delivered to the 
Wells-Fargo Express Company, at Omaha, two “stands” 
or “hives” of bees, which were billed to Atkinson, a sta- 
tion on the defendant’s line of road, beyond and further 
distant than Emmet, when considered relatively to Blair 
as the initial point. The bees were consigned to S. Bow- 
ers, Emmet, Nebraska, were so marked as to destination 
and forwarded on the same train as that on which plaint- 
iff was a passenger. Emmet, though styled a station, 
had no depot; there was no agent for either the express 
or railway company, and no facilities for receiving ex- 
press or freight matter, either from trains or for ship- 
ment. The following testimony was given by “the gen- 
eral superintendent of the central department of Wells, 
Fargo & Co.’s express:” 

Q. What is the practice of the express company where 
there is no agent at depots to deliver express goods to? 

A. The practice is, if the train stops where we have no 
agent, and the owner of the goods calls for them, to hand 
them out to him. If there is no one there to receive them, 
we leave them at the next oflice, to be called for by the 
owner. * * * . 

Q. What is the express company’s practice where the 
shipper of express goods is on the train with them? 
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A. The practice is to deliver the goods at the point to 
which they are addressed, provided the train stops there 
and the owner of the goods calls for them if the train 
stops long enough for us to hand the goods out. * * * 

Q. What is done with goods that are carried by or left 
before if the owner is with them, and he does not receive 
them and they are not delivered? 

A. We usually take them to our office next to the des- 
tination of the goods, and generally notify the owner at 
the place the goods are marked to, that we hold them 
subject to his order. 

As we have before stated, there was no agent for the 
railroad or express company at Emmet; therefore the 
delivery of the hives of bees shipped by plaintiff was 
to be governed, so far as we are informed in this case, 
by the rule stated in the evidence of the superintendent, 
from which we have just given quotations. The plaintiff 
testified: “After we had passed O’Neill, Mr. Hoops, the 
conductor, came into the car, or passed through the car, 
and wanted to know if I had some express on, and I said 
J had, and he said J had better go and look after it or take 
care of it,—words to that effect.” This is emphatically 
denied by the conductor, who also states that he did not 
know, prior to the time of arrival at Emmet, or after- 
wards, until his attention was called to it in such manner 
as we shall see hereinafter, that there was any express 
matter to be delivered to plaintiff, or indeed to any other 
person, at Emmet. Plaintiff testified that he went into 
the express car immediately after the talk with the con- 
ductor, and while in there the train stopped at Emmet 
and one hive of bees was taken from the car and placed 
on the station platform; that some delay was occasioned 
through the inability of the agent in charge of the ex- 
press to return to plaintiff the proper amount in change 
after deducting the express charges on the bees from the 
amount of a ten-dollar bill proffered by plaintiff in pay- 
ment; that the conductor became impatient and called 
from the platform that he could not wait; that at, or 
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prior to this time, the train had been put in motion. 
Plaintiff states that he was then standing in the doorway 
inside of the car and thought to get out, but discovered 
that the part of the train in which he was situated had 
passed the platform, and that he had concluded to stay in 
the car; that just then the conductor ran up opposite to 
the car door, grabbed plaintiff’s foot and leg and jerked 
him from the car, and in his consequent fall to the ground 
the injuries complained of were sustained. It was of 
the evidence that the end door of the express car was 
so closed that plaintiff could not possibly have entered 
the car while in motion, and further, several witnesses 
gave testimony to the effect that plaintiff did not go into 
the express car before the train stopped at Emmet, but 
stepped from the train, when it stopped, to the platform. 
and walked forward to the express car. The testimony 
of the news agent, who was on the train the day plaintiff 
claimed to have been injured, was to the effect that 
plaintiff came into the baggage car before the train 
reached Emmet and asked the baggageman for his hives 
of bees, and was told that perhaps they were in the ex- 
press car; that plaintiff remained in the baggage car 
until the train stopped at Emmet, where he alighted from 
the car. This is corroborated by the baggageman in his 
testimony. That plaintiff walked along the platform 
until he reached the side door of the express car, which 
he entered. While he and the express messenger were 
transacting the business in regard to the hives of bees, 
the train was started. The messenger called to the con- 
ductor that there was some express matter to be put off 
and the train was stopped again. After some conver- 
sation, in which the plaintiff, the express messenger, 
and the conductor were all participants, the conductor 
gave the signal to go ahead and the train was put in 
motion. The conductor testified that when he had gone 
a very short distance he discovered the plaintiff sitting 
in the doorway of the car and apparently about to jump 
therefrom; that he, the conductor, immediately ran up in 
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front of the door, put up his hands and caught plaintiff 
under the arms and assisted him to the ground. The 
testimony of the conductor in regard to how the plaintiff 
got out of the car, was corroborated by the testimony of 
four or five other witnesses, including the express messen- 
ger, who further states that he got hold of plaintiff’s 
shoulders and assisted in steadying his descent to the 
ground. The petition in this case was evidently framea 
upon the theory that the plaintiff, at the time he alleged 
he was injured, was a passenger of the defendant com- 
pany, and that it then owed him the duty, which by law 
devolves upon a carrier of pasSengers,—and in the several 
steps of the trial this feature was prominent,—but we 
think the allegations of the petition were of such a nature 
that under them a recovery of damages could be had for 
any injuries proved to have been sustained, if such in- 
juries were occasioned by the-unwarranted or negligent 
acts of the conductor or other employes of defendant com- 
pany at a time when the plaintiff had ceased to be or was 
not a passenger, but lawfully on the company’s grounds 
or premises, to attend to some business matter, or in a car 
where he had a right to be for business purposes, or on 
the grounds, or in the car as a trespasser. 

The evidence which we have hereinbefore quoted in re- 
gard to a conversation between the plaintiff and the con- 
ductor was objected to and a motion was made to strike 
out the answer for the reason that it was incompetent, 
jrrelevant, and immaterial, and it had not been shown 
that it was of the duties of the conductor, or that he, as 
conductor, had any authority to exercise any supervision 
over the express company’s business, or give any direc- 
tions in respect to it. It is argued that the trial court 
erred in not sustaining the motion to strike this evidence 
from the record, or erred in not excluding it from the 
consideration of the jury. The only assignment in the 
petition in error which can be claimed to have any refer- 
ence to this alleged error, is the general one of “errors of 
law occurring at the trial duly excepted to at the time,” 
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which is, in a motion for new trial, sufficient to raise the 
question of error in either the admission or exclusion of 
testimony, but is not so in a petition in error. In the 
latter the assignments must be specific, and must par- 
ticularly designate the testimony in respect to which 
it is complained the error occurred; hence the point ar- 
gued was not sufficiently presented by the record and 
cannot be considered. 

It is contended for the company that the plaintiff had 
no right to be in the express car; that by going in such 
car he placed himself in a position of danger waich should 
prevent his recovery in this case. In the course of the 
argument on this point counsel cite Union P. R. Co. v. 
Sue, 25 Neb., 772, and quote from pages 779 and 780 
thereof as follows: “That passengers have no right to 
enter the baggage car, and that the law will not protect 
them in so doing, is a well established law of this coun- 
try (Pennsylvania R. Co. vr. Langdon, 92 Pa. St., 21; Houston 
&T.C. R. Co. v. Clemmons, 55 Tex., 88; Kentucky C. R. Co. 
v. Thomas, 79 Ky., 160),” and claims what is undoubtedly 
true, that the same rule is applicable in respect to what is 
comnionly designated “the express car;” but that a pas- 
senger goes into the baggage or express car, affords no de- 
fense to an action for injuries received while there, unless 
the fact of the going or being there entered into the inju- 
ries, if any, as an element thereof, as their proximate 
cause or rendering the passenger more liable to receive 
such injuries than if in the proper place or car assigned 
for his accommodation. If the danger or risk of receiv- 
ing danger was not increased by the position in which the 
passenger had placed himself, then the fact that he had 
voluntarily assumed the position affords no matter of 
defense. (2 Wood, Railroads, note 1, p. 1282, to sec. 304, 
also text on p. 1290 and note 2 and citations.) It could 
not be of any avail in an action for injuries received as 
the result of an assault or unwarranted acts of the con- 
ductor, the basis of this action, on the theory of plaintiff 
and the evidence adduced on this particular point by and 
for him. 
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It is argued that the plaintiff had, at the time of the al- 
leged injuries, ceased to be a passenger of the company 
and it then owed him no duty as a carrier of passengers. 
This question, in this as it is in most cases, was one of 
fact, to be determined by the jury, guided by proper in- 
structions from the court, hence it was not the province 
of the trial judge to settle it, nor need we here, as a mat- 
ter of law. 

Another point argued for the defendant company is: 
“The act of the conductor, as described by the plaintiff, 
was willful and malicious and entirely outside of the 
scope of his authority. Therefore there is no liability on 
the part of the company.” In support of this, attention 
is called to portions of the evidence in relation to the 
rights and privileges and duties of the conductor in and 
about the express car. The general superintendent of 
the central department of Wells-Fargo & Co.’s express 
testified as follows in regard to this: 

Q. Do any of the train hands have any authority over 
your express matter on the main line run? 

A. They have nothing to do with the express; of 
course they direct the movements of the car with the bal- 
ance of the train. 

Q. This was so in 1886, I suppose? 

A. I was not in charge of our service on the F., E. & M. 
V.line. I think it was the general rule at that time and 
to that extent applied.to this line at that time. * * * 

On cross-examination he stated as follows: 

Q. Who does have charge of the train? 

A. The conductor. 

_ Q. Does or does not the conductor of the train contain- 
ing the passenger coaches and express car have absolute 
and unqualified control of the train while in his charge? 

A. Entirely. 

And on redirect: 

Q. How is it with your express business? Is the mes- 
senger supposed to have exclusive charge of that? Have 
conductors authority to allow strangers or passengers to 
go into the express car? 
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A. They have no authority from us to do that under 
the rules of the express company. Our instructions to 
messengers are that they must not allow strangers to 
ride in their car; in fact the instructions read that they 
must not allow any person to ride in their car without an 
order from the route agent or the superintendent of the 
express company. 

C. A. Miller, who was the express messenger on the 
train at the time Root claims to have been injured, testi- 
fied, and was asked: “Do you allow persons to go into 
the express car?” To which he answered: “No, sir; 
there is a strict order against it. In fact one of our men 
was discharged about that time for permitting a man in 
there, a friend of his coming to speak with him a few mo- 
ments at the station.” 

The conductor stated: 

Q. What is your duty with reference to that train? 

A. Well I had entire charge of the train, the handling 
of the train. I had charge of the train so far as the pas- 
sengers and the handling of the train was concerned. I 
had no control of the express or mail car. If I saw any- 
one in the mail car I could not go in there and put them 
out; all I could do was to ask what they were doing in 
there from the mail clerk or express messenger, and if I 
thought they were crooked and did not have transporta- 
tion I would take it up with our superintendent. I did 
not have to go in there and exclude them. 

From this evidence it is contended it appeared that if 
any person was discovered by the conductor in the ex- 
press car, who, in his opinion, was there without right, 
or riding without a ticket, etc., it was not the duty of the 
conductor to eject such person from the car; but to report 
the fact to his superiors would be the sufficient and 
proper action. It is said in the reply brief filed for de- 
fendant company: “No one doubts the right of the con- 
ductor to remove a trespasser from any part of the train 
over which he had control.” But it is further stated 
that as to the inside of the express car he had no control. 
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To give the evidence on this point the full scope which 
can fairly be claimed for it is that, if the conductor saw 
any one in the express car who apparently was there 
without right, he could obtain such information as might 
be furnished by the express messenger in answer to the 
queries propounded to him, and if the conclusion was 
reached that the party was probably wrongfully appro- 
priating a free ride, report such act to the proper officers 
of the company. But the facts and circumstances under 
which the plaintiff appeared in the express car were not 
such as to present him to the conductor, as one who was 
probably “stealing a ride,” or attempting to do so, and to 
call for the application of the rule of conduct sought to 
be established by the evidence, to which we have just 
alluded,—i. ¢., not to molest him, but make a report to the 
superintendent. All the conditions under which plaintiff 
was occupying the express car were known to the con- 
ductor at the time of the occurrence on the alleged re- 
sult of which this action was predicated. That this was 
true will be best shown by what was stated in regard 
thereto by the conductor, who said: “I had three pas- 
sengers to get off there; a lady was one, Mr. Root was 
one, and I don’t remember who the other one was. The 
lady was back in the car next to the sleeper. As the train 
was coming into the station I came from the rear end and 
was walking through, and about two seconds after the 
train came to a stop I went out the forward end of the 
smoking car onto the smoking car steps and stepped onto 
the station platform. As I did so I saw Mr. Root on 
the station platform walking toward the engine going 
west. I wondered then how he got there, because I did 
not see him while I was walking through the smok- 
ing car, and I made up my mind he must have gone 
out and been standing on the coach steps while the 
train was pulling into the station. I thought no more 
of it. I turned my back on him and looked toward 
the rear end of the train to see the other two get off. 
I saw the man get off and saw the brakeman help the lady 
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off. Iturned to the baggageman and asked him if every- 
thing was all right, and he said ‘Yes,’ and I called, ‘All 
aboard? and gave the engineer the signal to go ahead, 
and they started. Just as the ‘train started,—just as 
soon as the express messenger felt the motion of the 
train,—he came to the express car door and said: ‘Hold 
on, Hoops, I’ve got some express to put off here.’ I was 
then standing on the station platform and the train had 
already started. I said ‘whoap.’ Someone pulled the 
cord. There are two cords in the train. One leads to the 
signal bell in the engine, and the other to the brakes; by 
pulling one the engineer would set the brakes, but the 
other would apply the brakes itself. I don’t know who 
stopped the train, but the train stopped and it had at 
that time run about a coach length, just about, or prob- 
ably a trifle more. However, it run far enough so that 
the express car, being ahead of the baggage car, had gone 
beyond the station platform, and I ran down the station 
platform steps and went up to the express car door, and 
I says: ‘Miller, why didn’t you put that express off when 
we first stopped?’ As I said that I looked into the car 
and saw Mr. Root standing over on the north side of the 
car. This happened on the south side. He was standing 
on the north side. He must have stood within a foot anda 
half or two feet, at the outside, from the north side of the 
car, inside. He was facing east and the express messen- 
ger was facing west. Root was right near the express 
company’s safe. Miller says: ‘This gentleman has vot 
some express on here and he has got a ten-dollar bill and 
I can’t change it, can you?’ With that I hit both pockets 
and saw that I did not have silver enough to change it, 
and I said ‘No.’ I then said to Mr. Root: ‘This train 
‘stopped twenty-five minutes at Norfolk for dinner. You 
had lots of time, Mr. Root, to attend to this at Norfolk. 
Now, sir, when you want your bees you will get them at 
Atkinson.’ Do you remember that, Mr. Root? (Mr. Root: 
‘No, sir.’) Witness: I said, ‘Come, get out.’ He said: 
‘No, I want my bee hives.’ The train was late, and I had 
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been trying to make up time all day. I gave the signal 
to the engineer a second time and he started. Just as 
soon as Mr. Root felt the motion of the train he said: 
‘Hold on, I want to get out.’” This discloses that the 
conductor knew, before he took any action, all the whys 
and the wherefores of the presence of plaintiff in the 
door of the express car and fully realized all the circum- 
stances attendant thereon, and that it was something 
which was an interference with his proper control and 
management of his train, liable to delay the train, which, 
as he says, “was late,” “and I had been trying to make up 
time all day,” and that he concluded that it was a matter 
within his duties, requiring and demanding his attention 
and action, and in this conclusion we. think he was cor- 
rect. What he did, and the results, were questions for 
the determination of the jurors. We are satisfied that 
there was evidence to sustain a finding that he was act- 
ing at the time within the scope of his duties and for 
the company as conductor of the train. The foregoing 
would be equally pertinent and applicable irrespective 
of whether plaintiff, at the time directly involved, was 
still a passenger or had ceased to be one. 

Objections are specifically alleged in an amended peti- 
tion in error, of the giving of several paragraphs of the 
charge to the jury, prepared and read by the court on its 
own motion, and some of the objections were urged in the 
argument. In the motion for a new trial the exceptions 
to the series of consecutively stated and numbered propo- 
sitions emnbodied in such charge of the trial court to the 
jury were assigned in gross, and where the record in this 
particular is as indicated, and it is ascertained that one 
or more of the propositions or paragraphs contains a 
correct statement, which we discover is true in this case, 
no further examination of the alleged errors need be 
made, hence the arguments in relation to this branch of 
the case must be overruled. (Denise v. City of Omaha, 49 
Neb., 750.) 

It is claimed that the trial court should not have given 
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the first, second, and third instructions prepared and 
presented in behalf of the plaintiff in this suit. In the 
paragraph of the motion for a new trial, in reference to 
these instructions, they were not specifically and sepa- 
rately designated, but were grouped, and, as contended 
by attorney for plaintiff, if either is without error the 
assignment must be overruled as to all. (Spears v. Chi- 
cago, B.& Q. R. Co., 48 Neb., 720; Omaha Street R. Co. v. 
Cameron, 48 Neb., 297.) The first of these instructions 
was in the following language: “You are instructed, as 
a general rule, a passenger who has paid his fare to a 
certain railroad station is entitled to be delivered at that 
station and is entitled to the rights of a passenger until 
he has left the company’s depot grounds or has a reason- 
able time so to do, and the fact that he may have gone 
into the express car of the company’s train, for a lawful 
temporary purpose, would not authorize an employe of 
the railroad company to lay hands violently on such pas- 
senger and forcibly remove him from such car.” The 
vice which it is claimed attached to this instruction is 
that it assumes as proven some of the disputed facts, viz.: 
“That°plaintiff went into the car for a lawful purpose; 
and further, that he was violently and forcibly removed.” 
In this we cannot agree with counsel. As we read the 
instruction attacked, it contains a statement of an ab- 
stract proposition without reference in terms to this par- 
ticular case or any of its facts, but applicable to some 
phases of the evidence introduced, and, when viewed and 
considered in connection with the other instructions 
_given in relation to the facts designated in the argument 
as disputed, we can discover no impropriety in its giving, 
nor can we feel convinced that it was, when thus con- 
templated, calculated to either confuse or mislead the 
jury, hence it must be approved. This being deter- 
mined, the complaints of this assignment need not be 
further examined. 

It is insisted that the verdict was not sustained by the 
evidence. We have carefully read and scanned the evi- 

62 
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dence and must conclude that, although directly conflict- 
ing, there was evidence to submit to the jury on the 
points at issue and sufficient to support the verdict ren- 
dered. 

The verdict, in amount $1,500, was returned March 10, 
1892, the motion for a new trial was overruled of date 
November 16, 1893, and judgment was then rendered for 
the amount of the verdict and interest thereon from its 
date to the date of judgment, in the aggregate $1,676.75. 
It is claimed that the amount of the judgment should not 
have exceeded that of the verdict; that the court erred 
in allowing and including in the judgment the interest 
as we have before stated. The delay in the rendition of 
judgment was caused by the filing and pendency of the 
defendant’s motion for a new trial, and it was but just 
and right that the plaintiff was in the judgment accorded 
interest on the verdict from its date to the time of judg- 
ment. In the case of Griffith v. Baltimore & O. R. Co., 44 
Fed. Rep., 574, an action for damages against the com- 
pany for injury alleged to have been received at a cross- 
ing by collision of a train of the company with a buggy 
in which the plaintiff was riding, the question of the al- 
lowance of interest on the amount of the verdict where 
judgment was delayed by the pendency of the defend- 
ant’s motion for a new trial, it was said: “f have con- 
ferred with the circuit Judge upon this question, and the 
conclusions in which we concur are as follows: That it 
is proper to allow interest on the verdict from the date 
of its rendition up to the entry of judgment. And there 
also appears the following quotation from Gunther v. In- 
surance Co., 10 Fed. Rep., 830: ‘The item of interest on the 
judgment from the day of the rendition of the verdict 
to the day of entry of the judgment, amounting to some 
$500, may be allowed. The delay was caused by a stay 
of proceedings during the pendency of a motion for new 
trial. This delay should not be at the plaintiff’s ex- 
pense. The payment of interest meanwhile may prop- 
erly be deemed a condition attached to the stay, or, if not, 
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an entry of the judgment, as of the date of entering the 
motion for new trial, might, if necessary to avoid dam- 
ages to the plaintiff, be permitted.’” In Gibson v. Cin- 
cinnatt Enquirer Co., 5 Cent. Law J., 446, in the United 
States circuit court, southern district of Ohio, wherein 
a similar question was considered and determined, it was 
held: “Where a verdict is rendered in favor of the plaint- 
iff, judgment upon which is delayed by the filing of a 
motion for a new trial by the defendant, upon the over- 
ruling of the motion the plaintiff in entitled to judgment 
for the amount of the verdict, with interest from the 
date of its rendition.” “The rule applies as well to ac- 
tions of tort as to those upon contracts.” And there 
appears this statement: “Upon the question of the right 
of the plaintiff to interest upon the verdict, I can see no 
difference between a verdict in an action for a tort and 
a verdict in actions sounding in contract. The verdict 
in either case fixed the amount due at the time of its ren- 
dition, and that ainount the party is entitled to have paid 
him as of that date, and if the payment is delayed by the 
act of the defendant, he ought to have interest. Such 
has been the practice of this court and such seems to be 
the current of authority.” (See, also, citations in this and 
the case of Griffith v. Baltimore & O. R. Co., supra; Ather- 
ton v. Fowler, 46 Cal, 320; Shephard v. Brenton, 20 Ia., 41.) 
We conclude that there was no error in the allowance 
of interest on the verdict during the time the rendition of 
judgment was delayed by the pendency of the motion for 
new trial. It follows that the judgment of the district 
court will be 
AFFIRMED. 
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The fact that a notary public, before whom a deed for a home- 
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notary public of a county other than that in which he was 
authorized to act, did not affect the rights of a judgment 
creditor, the deed having conveyed the legal title. obverts 
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Adverse Possession. 

1. Until a tenant surrenders possession of leased premises, or 
by some unequivocal act notifies the landlord that he no 
longer holds under the lease, he cannot claim that his pos- 
session is adverse. Schields v. Horbach......cscreeeeee Satine 

2. Where a tenant orally contracts for the purchase of the 
leased premises, his subsequent possession will be presumed 
to be under the lease, unless it is clearly shown that he 
holds under the contract of purchase. I[d. 

3. It is not essential that the claim to land by an adverse occu- 
pant should be a valid legal claim in order that the statute 
may run in his favor. Lantry v. Wolff... ccecececcneeeceenene 

4. Continuous possession, its adverse character, and the claim 
of the occupant to be the owner of the premises, are the 
things essential to vest title to realty by occupancy. Id. 

5. Title to land becomes complete in the adverse occupant 
when he and his grantors have maintained actual, contin- 
ued, notorious, and adverse possession thereof, claiming title 
against all persons, for ten years. Id, 
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6. Where the adverse possession of the occupant is a continu- 
ation of the possession of a prior adverse possessor claim- 
ing title, and such occupant claims title from such prior 
possessor, the possession of the occupant may be tacked 
to that of such prior possessor. Id. 

7. Evidence held sufficient to sustain a finding that plaintiff 
acquired title to realty by adverse possession. /¢d. 


Affidavits. See RrviEw, 21, 22. 
Agency. See STaTUTE OF FRAUDS. PRINCIPAL AND AGENT. 
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Alimony. See Divorce, 2, 3. 


Alteration of Instruments. 


1. Whether an alteration apparent upon the face of a note was 
made at, or subsequent to, the time of its execution is a 
question of fact for the jury. Stough v. Ogden..........0000. 

2. Altered note held admissible in evidence upon proof by the 
payee that the alteration was made previous to his receipt 
of the note, on the day of its date, from one of the joint 
makers. /d. 

3. Where an instrument shows upon its face a material altera- 
tion, the presumption is that the alteration was made be- 
fore the instrument was executed and delivered. Dorsey v. 
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4. When, by whom, and with what motive, an apparent altera- 
tion was made, are questions for the jury. Id. 

5. Whether an apparent alteration is material is a question for 
the court. Jd. 
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Appearance. 

1. Parties who voluntarily appeared and participated in a pro- 
ceeding cannot complain of the judgment because they did 
not receive the notice required by law. Spencer v. Wolfe.... 

2. Plea of want of jurisdiction in an answer filed by defendant, 
held, not waived by the subsequent filing of a paper author- 
ing certain attorneys to appear for him and defend the 
action. Herbert t. Wortendyke.. ccc ccc cc ccc cence cece ec en ceee 
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Arbitration and Award. 
1. A party to an arbitration may revoke the submission before 
an award has been made, though the arbitrators have com- 
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municated to strangers their respective views. Butler v. 
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2. The right to revoke a submission, at common law, must be 
exercised before the making and publication of the award. 
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3. An award regularly made and published is prima facie bind- 
ing upon the parties, and the burden of proof is on the party 
seeking to impeach it. [d. 


4. Evidence tending to impeach an award actually made and 
published in accordance with the agreement of submission 
is inadmissible under a general denial. Id. 


Arguments. See Briers. 
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Assignments of Error. See New Tria, 3, 4. Review, 7-19. 


Associations. 

1. Where articles of incorporation of a voluntary association 
provided that it should be managed through by-laws and 
by a board of directors having power to punish infractions 
of the rules, regulations in the form of by-laws were held 
as binding on members as though constituting part of the 
articles of incorporation. Jackson vy. South Omaha Live Stock 
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2. The mere fact that a director had a special interest in the 
fining:‘of a member for violating a rule, held, in absence of 
objection that such director was disqualified to act as a trier 
of accused, not to invalidate the finding and order of the 
board of directors in imposing the fine. Id. 

8. In an action to enjoin the collection of a fine assessed 
against members of a voluntary association for the violation 
of its rules, disputed questions of fact cannot, as by a re- 
viewing court, be examined, there being no proper proof of 
the nature of such evidence. Id. 


Assumpsit. See EVIDENCE, 6. PAUPERS, 5. 
In an action by an agent for services and expenses, certain in- 
structions held applicable to the evidence. Altman vr. Martin, 


Attachment. See BILL or Exceptions, 1. CHATTEL MorvrcaGEs, 
5. CONTINUANCE. PARTIES. 
Order of Court. 

1. Suing on a claim not due and issuing and levying an attach- 
ment without an order of court are defects of which junior 
attaching creditors may take advantage. Deere v. Kagle Mfg. 
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Waiver of Defects. 

2. Defendant in attachment cannot, as agajnst junior attach- 

ing creditors, waive a substantial departure from the statu- 
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tory mode of enforcing the attachment, nor waive defects 
which prejudice their substantive rights. Jd. 


Residence. 


. The question of residence, within the meaning of the statute 


regulating attachments, is generally one of intention, de- 
terminable from the facts of each case. Johnson v. May.... 


. Absence of a person for the purpose of business or pleasure 


is not such an abandonment of his place of abode within the 
state as to authorize the issuance of an attachment against 
him on the ground of non-residence. Id. 


. One who has acquired a residence in a given place, within 


the meaning of the attachment law, is presumed to have 
abandoned his former domicile. Id. 


. Evidence ficid to sustain a finding that defendants were not 


non-residents, within the meaning of the attachment law. Id. 
. Dissolution. Estoppel. 


. Reasonable notice of the hearing of a motion to discharge 


an attachment is such notice as {s fair in view of the circum- 
stances. Sterling Mfg. Co. v. Hough... cc ccc ccc ecw ecccnenee 


. The truth of plaintiff’s affidavit being in issue on motion to 


dissolve the attachment, the ruling thereon will not be dis- 
turbed where the evidence is conflicting. Jd. 


. The dissolution of an attachment on a claim not due termi- 


nates the action, and a subsequent dismissal of the main ac- 
tion by a judge at chambers is not prejudicial to plaintiff. 
Dayton Spice-Mills Co. v. SIOGN. ccc ccc cee eee eee ee 
A debtor who had transferred all his interest In property 
subsequently attached, to one who is not a party to the at- 
tachment suit, cannot, in his own name and right, be per- 
mitted, on motion for a dissolution of the attachment, to 
establish the validity of his transfer. Kuuntze vo. Scott...... 
A plaintiff who attached property as that of defendants and 
obtained writs of garnishment on allegations that the gar- 
nishee has property belonging to defendants will not be 
heard to assert that they have not sufficient interest to de- 
fend against the attachment. Dayton Spice-Mills Co. v. Sloan, 
Gedney Pickle Co. t. SION. oo ccc cece ccc cece ee eee eee tenes 
Evidence ficld sufficient to sustain an order dissolving an 
attachment. Dayton Npice-Mills Co. v. Sli... ccc cece eens 
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sale to a third person. Fire Ass’n of Philadelphia v. Ruby... 5 
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Enforcement of special tax. Barkley v. Leiter.......ee cece eens 


to release a sheriff from liability for paying the proceeds of 
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A special contract of bailment prevails in determining the 


601 


618 


623 


623 
638 


123 


INDEX. 


Bailment—concluded. 


3. 


liabilities of the parties, as against general principles of law 
applicable in absence of express agreement. Butler v. Greene, 
The hirer of a team is liable to the owner for want of ordi- 
nary care. Purnell v. Minor. cccccccccccscccrecncceccennecs % 
A lien does not attach in favor of a bailee of goods if incon- 
sistent with the terms of the agreement, express or implied, 
under which he obtained possession. Afoline vy. Wood........ 


. A lien does not exist at common law, or by custom, in favor 


of one who holds property in subordination to the will or 
control of another. Jd. 


. Exclusive possession of chattels by the claimant, whether 


a factor, warehouseman, or other bailee, is indispensable to 
the existence or continuance of a lien at common law, or 
the usage of trade. Id. 


. A contract for the storage and forwarding of goods by which 


the consignor reserves the right to withdraw, at pleasure, 
for reshipment of the goods stored, and by which each party 
reserves the right to draw at sight upon the other for bal- 
ances, the consignee relying upon the personal credit of the 
conslgnor, does not create in favor of such consignee a lien 
for charges. Id. 


Banks and Banking. See Corporations, 8 SET-Orr anp CoUN- 


1 


TER-CLAIM. 
In an action against a bank for deposits made by plaintiff’s 
agent in his own name, evidence that the money was paid 
out on defendant’s checks is inadmissible under a general 
denial. Cady v. South Omaha Nat. Banh... ccc cccccecenecnnee 


. Where a commission merchant, whose bank account is over- 


drawn, deposits in his own name funds realized from a sale 
of live stock consigned to him by his principal, the bank, 
regardless of the question of notice, is accountable to such 
principal and cannot apply the funds to the payment of the 
overdraft. Jd. 


. The constitutional requirement (Constitution, art. 11, sec. 


4, under ‘‘Miscellaneous Corporations”) that the indebted- 
ness of a corporation shall be ascertained and the corporate 
assets exhausted before the enforcement of individual lia- 
bility of stockholders, applies to banking corporations. 
Farmers Loan & Trust Co. v. Fink. ccc c ccc cc eee e eee eee enee 


. The liability of a stockholder in a banking corporation is 


intended for the creation of a trust fund for the benefit of 
creditors. Jd. 


. An action to enforce the liability of the stockholders in a 


banking corporation must be prosecuted by one creditor for 
the benefit of all, or by a receiver. Id. 


. A fund placed in bank only to be delivered to the person 


entitled to receive it, is a trust fund incapable of being com- 
mingled with general assets subsequently transferred to a 
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Banks and Banking—concluded. 


receiver upon failure of the bank. Capital Nat. Bunk v. Cold- 


wiler NGt. BANK cocccdsc ews cesoesaeeee Coveed cees atone danas 
Capital Nat. Bank v. Genesee Fritit CO... . 0c cece ween ee . 
Capital Nat. Bank v. Cupples Woodenware C0.......6.-+eeeee : 
Coldicater Nat. Bank v. MAgOOn.. ccc cc cece teen eeeee . 
Capital Nat. Bank v. First Nat. Bank of Cadiz. ..... ccc cc eee ee 


. Upon failure of a bank holding trust funds, the receiver is 


merely substituted as trustee, and the bank’s funds in his 
hands should be devoted to discharging the trust before dis- 
tribution is made to the general creditors. fd, 


Bill of Exceptions. See Review, 20-26, 65. 


1. 


10. 


Prior to the enactment of ch. 72, Session Laws of 1895, a 
county judge had no authority to allow a bill of exceptions 
embodying the evidence on a motion to dissolve an attach- 
ment. Altschuler v. SNYdr. ccc cece cece cere nee cee eaeeenes 
Weitz v. Wood Reaping & Mowing Machine Co....... erbibbis, breleers 


. Ch. 72, Session Laws of 1895, providing for the allowance of 


bills of exceptions cannot be so construed as to cure error 
in a judgment based upon consideration of a bill of excep- 
tions unauthorized when the judgment was rendered It. 


. A bill which has not been authenticated by the clerk of the 


trial court will be disregarded on review. Spurck vu. Dean... 
Der se 0. SE dus a ssicis via sla widen 6 aaa 0i8 oa ew 68 06 08 eee ele Bee eee 


. A proposed bill of exceptions is not submitted to the adverse 


party or to his attorney by leaving it at the‘office of the at- 
torney in his absence. Lancaster County Bank v. Gillilan.... 


. In authenticating a bill of exceptions the clerk must certify 


that it is either the original or a copy. Merrill v. Equitable 
Farm & Stock Improvement Co...... eSB Rha wthieee aie aera dunt 


. A bill of exceptions must be certified by the clerk as being 


part of the record below or as being the original bill. Yuns- 
ton ON. EOS. We Re COL 0. Sth aie Sheps Vee e dee tals sae Beis eet ss 


. A clerk may sign a bill under a stipulation clearly showing 


that the particular bill to which the stipulation is attached 
is agreed upon by the parties as a correct bill. Fire Ass'n of 
Philadelphia ve RUDY... ccc cee cc cence cece eee ee eraee 


. Where a number of pages authenticated by the trial judge 


were missing, and he failed to certify that the bill con- 
tained evidence used on the hearing, it was he/d that such a 
bill would not be considered for any purpose. Van Etten v. 
ULE] POR EON OE PRO ENCT RTC R IOP IORI ROSE Rae Ee ee 


. It is only upon due showing of diligence that a judge can 


extend the time for submission of a proposed bill of excep- 
tions beyond forty days from the adjournment of the term. 
Horbach v. City of Omaha. ....ceereceeees sBedie dete nes 1 Oetorte 
The fact that a party excepting has been diligent, and delay 
was caused by default of the stenographer in preparing a 
transcript, does not authorize the submission of a bill of ex- 
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Bill of Exceptions—concluded. 
ceptions after the expiration of eighty days from the ad- 
journment of the term. fd. 


Bills and Notes. See NEGOTIABLE INSTRUMENTS. 


Bonds. See PRINCIPAL AND SURETY. 
The bond of a building contractor to pay for all labor per- 
formed and materials furnished under a contract with a 
county renders the sureties liable to a subcontractor for ma- 


terials furnished. King v. Murphy... cc... cece econ a wale eee 
THOU: Ge ALU DIYS g.0 6 S55 oo ie Si id By hte 4 eye a wit bo Cad Sisibiece-a rete 
Boundaries. 


Evidence as to location of monument. Bartram v. Sherman.... 


Briefs. 

In addition to a concise statement of the facts of the case, 
plaintiff in error, under an appropriate heading, should state 
in his brief each particular thing the district court did, or 
refused to do, of which error is alleged, collating under such 
heading the arguments and authorities sustaining his con- 
tention. tna Ins. Co. v. SUNRMONS. 0... ee cee eee re 


Building Contracts. See PRINCIPAL AND SURETY, l. 


Building and Loan Associations. 

1. Under the act of 1873 (Gen. Stats., p. 207), held that interest 
may be reserved at the highest rate permitted by law on the 
face of the loan, though the premium is deducted from that 
amount and the difference only paid the borrower. Living- 
ston Loan & Building Ass’n ve Drummond. oo... ce cee eee nee 

2. In ascertaining the amount due on a loan the borrower is 
entitled to a credit of the present value of the stock at the 
time of foreclosure, as well as to a fair and reasonable credit 
on account of unearned premium; and by-laws fixing the 
terms of ascertaining such credit will be enforced where not 
unconscionable. /¢. 


Burden of Proof. See ARBITRATION AND AWARD, 3. CHATTEL 
MortcaGEs, 8. COMPROMISE AND SETTLEMENT, 1. INJUNE- 
TION, 2. PRINCIPAL AND AGENT, 8. 


By-Laws. See ASSOCIATIONS, 1. 


Carriers. See RAILROAD COMPANIES. 

1. A carrier did not by a contract limit its liability for its own 
negligence which resulted in personal injury to a shipper 
who traveled on a drover’s pass and cared for his cattle in 
transit. Missouri P. R. Co. vu. Tiethen. ccc cece cece een e eens 

2. A shipper who cares for his cattle in transit and travels on 
a drover’s pass assumes the risks and inconveniences of 
thus caring for his stock; and, modified accordingly, the 
liability of the carrier to him for personal injuries negli- 
gently inflicted by the carrier’s employes is that of a com- 
mon carrier for hire. Id. 
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Carriers—concluded. 


3. 


Whether person injured at point of destination had ceased 
to be a passenger, held, on evidence adduced, to be a question 
of fact to be determined by jury. Fremont, E. & M. V. R. 
Co. v. ROOt.. ce eceecees Feet Baus Sabie shalt apiattvel anaieiaatwiaa nears 


. The fact that a passenger on a train wrongfully enters the 


express car will not preclude a recovery of damages against 
a railway company for injury to his person, unless such fact 
was the proximate cause or increased the risk of such injury. 
Td. 


. Petition in case stated in action for personal injuries against 


a railway company /Acld sufficient to sustain a recovery by 
plaintiff in the relation of a passenger, a licensee on the 
company’s premises, or a trespasser. Id. 


. Railway company held liable for wrongful acts of conductor 


where evidence is sufficient to sustain finding that he was 
acting within the line of his duties. Jd..............00e00es 


Chattel Mortgages. See FRAUDULENT CONVEYANCES, 4-9. TROVER 


1. 


AND CONVERSION, 2. 
The holder of an unrecorded mortgage executed by one who 
subsequently made a voluntary assignment has a right to 
the chattels superior to that of the assignee, unless the stat- 
ute confers upon the latter the powers of a creditor. Lan- 
caster County Bank v. Gillam. ccc. ccc cence ec teecerers saan’ 
Under sec. 14, ch. 32, Comp. Stats., a mortgagee in good faith 
{s one who takes a mortgage to secure a debt actually and 
justly owing to him, whether pre-existing or not, without 
actual or constructive notice of prior equities against the 
chattels. State Bank of Lushton v. Kelley..... Red Ravsld Saree ja ese 


. A transfer of the note secured operates as an assignment of 


the mortgage. Tilden v. Stilson.. ccc cece cee cece ence eee 


. After a transfer, the assignee is not bound by subsequent 


eontracts of the original mortgagee with reference to the 
chattels, in absence of the relationship of principal and 
agent between them. Jd. 


. Where mortgagee, without intent to defraud, delayed filing 


his lien and taking possession of the chattels, the instru- 
ment, being in fact filed, or the mortgagee obtaining pos- 
session before the rights or lien of any third person at- 
tached, the mortgage is good against one of mortgagor’s 
creditors who subsequently seized the property on attach- 
ment or execution. Forrester v. Kearney Nat. Bank.......... 


. The right of mortgagee under a clause authorizing him to 


take the chattels, when he feels insecure, cannot be exercised 
arbitrarily, but depends upon some act of mortgagor which 
tends to impair the security. Brown v. Hogan............... 


. Retention of possession by mortgagor is prima facie fraudu- 


lent as to his creditors, or subsequent good-faith purchasers, 
in case the mortgage had been duly filed, but this presump- 


tion may be rebutted by proof. Sanford v. Jensen........06. 7 
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Chattel Mortgages—concluded. 


8. 


The legal presumption of fraud arising from mortgagor’s 
retention of the chattels can be invoked only by a creditor 
or purchaser, and the latter cannot do so until he has estab- 
lished his own good faith, and not until this has been shown 
is the burden cast upon one claiming under the mortgage to 
show that it was made in good faith and without any inten- 
tion to defraud. Id. 


. To constitute one a bona fide purchaser within the meaning 


of sec. 11, ch. 32, Comp. Stats., making mortgagor’s reten- 
tion of possession of the chattels prima facie fraudulent as 
to subsequent good-faith purchasers, he must have acquired 
the mortgaged chattels for a valid consideration without 
actual knowledge of the existence of the mortgage or of 
notice of such facts as would put an ordinarily prudent man 
on inquiry. Jd. 


Collateral Attack. See Executions, 2, JUDGMENTS, 8. 


Collateral Security. See PLepGEs. 


Commission Merchants. See BANKS AND BANKING, 2. 


Compromise and Settlement. See Insurance, 17. 


1. 


The burden of showing that a settlement was procured by 
fraud is on the party alleging the fraud. Home lire [ns. Co. 
v. Bredehoft ....cee.. ca iaeedbe, ae Sie Oceh lar 6: o0iese Os er¥igr bud! vies eiehan Soa ihe 


. Acceptance of part of an unliquidated demand in full settle- 


ment, is a bar to an action on the demand, unless it is 
pleaded and proved that the settlement was procured by 
fraud, mistake, or duress. Id, 


. Evidence held insufficient to sustain a finding that a com- 


promise was procured by fraud. Id. 


Constitutional Law. See STATUTES. 


1. 


The act of 1873 (Gen. Stats., p. 207), providing for the incor- 
poration of building and loan associations, does not conflict 
with sec. 15, art. 3, of the constitution prohibiting special 
legislation. Livingston Loan & Building Ass’n v. Drummond.. 


. The reserved powers of the state, including the police power, 


are inalienable, and cannot be surrendered or bartered away 
by the legislature. West Point Water Power & Land Improve- 
ment Co. v. State... .ccessees Rstissledis avers Se Seepenmace te Scasiseseteceseveys 


. The preservation of fish in streams is a proper function of 


government. Jd. 


. Sees. 985, 1017, of the Code, denying appeals from judgments 


of justices of the peace, where the amount claimed does not 
exceed $20, are not repugnant to the constitution. Chicago, 
B. & Q. R. Co. v. Headrick..... Sree eee eae i iateialievereuertts 


. The legislature cannot, by law, impair the obligation of con- 


tracts. State v. City of Kearney... ccc cece csc cccvceccercrenne 


. The provision of sec. 7, art. 11, of the constitution, under 


“Miscellaneous Corporations,” fixing the liability of stock- 
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Constitutional Law—concluded,. 
holders in banking corporations to creditors, is self-exe- 
cuting. Farmers Loan & Trust Co. t. FUak. ccc ccceec cece enes 


Construction. See STATUTES. 


Contempt. 

1. The rules of strict construction applicable to procedure in 
criminal cases should govern proceedings to punish one for 
contempt. Beckett v. State... ccccccccuccvccccevcactsseseenae 

2. Presumptions and intendments should not be indulged in 
order to sustain a judgment of conviction in proceedings for 
contempt. Id. 

3. The accused should be heard in his own defense where the 
court calls and examines witnesses to prove a contempt, 
though the alleged contemptuous acts were committed in 
presence of the court. Jd. 


Continuance. See Crimrnat Law, 12. 

Refusal to continue the hearing of a motion to dissolve an at- 
tachment feild proper, where the continuance was sought for 
the purpose of procuring evidence which was incompetent. 
Dayton Spice-Millgs Co. uv. SLOAN. ccc ccc cee e eee eee aves see wis bs dca ee 
Gedney Pickle Co. t. SION. oc ccc cece cece eee een cree e eee eees 


Contracts. See ADVERSE PosseEssion, 2. BAILMENT. CaARnIERS, 1. 
ConstiITUTIONAL Law, 5. DAmaGers, 2, ForciBLE ENTRY 
AND DETAINER. GUARANTY. INSURANCE. PLEDGES, 2. 
PRINCIPAL AND AGENT, 2, 6, SALES. SCHOOLS AND SCHOOL 
Districts, 6. VENDOR AND VENDEE. 

1. In a suit for wages, where there is a conflict as to the 
amount agreed upon, evidence of the value of the services 
at the time of the contract is competent. Spurck v. Dean.... 

2. Where time is of the essence of a contract providing for for- 
feiture in case of default, acceptance of part of overdue pay- 
ments is a waiver of the right to declare a forfeiture as to 
all existing defaults. White v. Atlas Lamber Co... ccc. ce eee 

3. Construction of a contract for the sinking of a tubular well, 
questions relating to the quantity of water, the depth of the 
well, and the compensation, being involved. Omaha Consoli- 
dated Vinegar Co, U1. BUIns. ccc cece ccc e ene e cence ence te ete 

4, Where one who contracted to sink a tubular well declared 
on a completed contract after quitting work under orders 
from the owner, it was held that the contractor could recover 
only the contract price for the number of feet completed. /d. 

5. The continued use or employment of property received under 
a fraudulent contract will be construed as an election to 
affirm the contract Polloek v. Smith... ccc ccc ccc ee eee eens 

6. The right to rescind a contract on the ground of fraud must 
be promptly exercised upon discovery of the fraud. /d. 


Conversion. See TROVER AND CONVERSION, 


Conveyances. See DEEDS. 
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Corporations. See Associations. BANKS AND BANKING. BUILD- 


1 


10. 


11. 


ING AND LOAN ASSOCIATIONS. INSURANCE, 1. 
Promissory notes purporting to be executed by a corpora- 
tion construed to be the obligations of the corporation, and 
not of the members thereof. Nebraska Nat. Bank of York v. 
Ferguson 


. Where one contracts with, sues, and obtains judgment 


against an imperfectly organized corporation, he is es- 
topped from denying its corporate existence, and is pre- 
cluded from recovery against individual members. Id. 


. Where one enters into a contract with a body acting as a 


corporation, he is estopped from denying its corporate exist- 
ence when sued on the contract. Livingston Loan & Building 
ASSH TC. DIUMMoONnd.ccceccerccccccavcncvceenccecevusnesveeees 


. A corporation, by permitting a judgment to go against it, 


ratified the transaction upon which the judgment was based. 
Nebraska Nat. Bank of York v. Perguyon. ccc cece cece ccc wewenee 


. The fact that members of a corporation organized a new 


one and purchased part of the assets of the former does not 
raise a conclusive presumption that the debts of the old 
corporation were assumed by the new one, though both were 
engaged in the same line of business. Campbell v. Farmers 
& Merchants Bank of Elk Creek....... ge saal bso awleddevereainre detaess 


. Evidence fe/d to sustain a finding chat a corporation did not 


assume the liabilities of a partnership, part of the assets of 
which the former purchased. Jd. 


. Petition held not to state a cause of action against a new 


corporation as successor to an old one. Austin v. Tecumseh 
NOES BONG: sscsik geivwiasecd at hin a bok esau bles bie ripha: aceite aca eb cee wiasele Onegai are 


. To render a new corporation liable at common law for debts 


of an old corporation to whose business and property the 
former has succeeded, it should, in absence of a special 
agreement, affirmatively appear that the transfer was fraud- 
ulent as to creditors of the old firm, or that the facts war- 
rant a finding that the new corporation is a continuation of 
the old one. Id. 


. Under the facts stated in the opinion a corporation was 


bound by the terms of a contract authorizing one to sink a 
tubular well on its premises, regardless of the question 
whether the contract was binding when made. Omaha Con- 
solidated Vinegar C0. 0. BUrns cn cccccc cece cence ence ete renee 


Where a2 foreign corporation has business transactions in 
the state with residents thereof, out of which accounts arise 
against the corporation, the accounts may be enforced in 
the courts of the state if jurisdiction can be obtained. Coun- 
cil Bluffs Canning Co. v. Omaha Tinware Mfg. Co............ 


A corporation has power to compromise a doubtful claim 
against it, though the doubt arises in regard to the power 
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Corporations—concluded. 
of the corporation to enter into the contract creating the 
claim. Farmers Mutual Ins. Co. v. Meese. ..ccccaccccccsccees 
Costs. 
1. Motion to retax and a ruling thereon are essential parts of 
a record to review the taxation of costs. Yankton, N. & 8S. 
We Bess COR Ui BUG oe 0/6 ia wie. uo 00, ole a6 ce eceinlelbin. bie aye ies eieiea 6.631018 
2. In replevin, a defendant who unsuccessfully seeks to estab- 
lish a right of possession in himself is liable for costs. Til- 
MONG: SUUISOM Sd soe Sa ha ai nt Resear SEN oS Sais ard eters avi ite 
8. Sec. 565 of the Code, requiring plaintiff to pay defendant’s 
costs upon failure to recover a sum greater than that for 
which defendant offered to confess judgment, contemplates 
that, where there is only one defendant, all costs from the 
time of the offer shall, in such case, be taxed against plaint- 
iff. Wachsmuth v. Orient In8. CO... cccccvecccecencvcsesceces 


Counties. See Bonps. EmInENT DoMAIN, 2-4. INJUNCTION, 3. LiMr- 
TATION OF ACTIONS, 3, 4. PAUPERS. 

1. The action of a county board in disallowing a claim is con- 
clusive, where the claimant appeals and subsequently dis- 
misses the appeal. State v. Batshausen.....ccccesecccrevces 

2. Under sec. 40, art. 1, ch. 18, Comp. Stats., a county board 
may once reconsider its action in allowing a claim, upon no- 
tice to the parties interested, but the notice may be waived. 
Id, 

3. The allowance of a writ of mandamus to compel a county 
board to include relator’s claim in its estimates of taxes is 
not necessarily an adjudication that a definite sum is due 
from the county to relator. Id. 


County Attorney. See INDICTMENT AND INFORMATION, 1 
County Board. See CounrTIEs. 

County Clerk. See MANDAmuS, 2. 

County Court. See JUSTICE oF THE PEACE. 

County Judge. See Bint or Exceptions, 1. 


Courts. See ATTACHMENT, 9. Jury, 5. 
Courts of general jurisdiction possess inherent power to make 
and enforce needful rules for the transaction of business. 
Andres v. Kridler........5 iad Sie ee"s widraluvalee: bles es treeie escerb sees 


Creditors’ Bill. See Homesteap, 2, 4. 
Criminal Law. See Contempt. INstTrRucrions, 11-13. Inroxtcat- 
Ina Liquors. PHYSICIANS AND SURGEONS, 2. 


Accessories. 

1. One charged as a principal only cannot be convicted as an 
accessory, and one charged as an accessory before the fact 
cannot be convicted as principal. Casey v. State............ 

2. Sec. 1, Criminal Code, providing for the punishment of one 
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Criminal Law—concluded. 


10. 


11. 


12. 


who aids, abets, or procures any other person to commit a 
felony, does not apply to one who, being present at the com- 
mission of a crime, aids or assists therein. Id. 


Alibi. 


. Where the jury, from a consideration of all the evidence, en- 


tertaihs a reasonable doubt of the presence of defendant at 
the commission of the crime charged, he is entitled to an 
ACQUIttAL Ld, soccid ease cicces bee seas he ewe oak ee bee eewes.e8 404 


. An alibi is a legitimate defense to a criminal charge and 


should not be disparaged by the court. Id. 


. It is error to instruct that the accused in a criminal prosecu- 


tion is required to “prove” an alibi. Id. 
Rebuttal, 


. Evidence contradictory of the statements of a prosecuting 


witness may be met by statements in rebuttal, though the 

names of the witnesses giving the rebutting testimony are 

not indorsed on the information. Fager v. State..... seceese 440 
Sentence. 


. A sentence should not be reduced in an error proceeding, be- 


cause of apparent undue severity. Barney v, State.......... 515 
Preliminary Examination. 


. Where the charge in the complaint is substantially the same 


as that in the information, a plea of want of preliminary ex- 

amination, or of variance, is unavailing. Hockenberyer v. 

SCQTO® «sole ak Ses sealers hee eanacae eid ae ep aye Ges Reeve a Ness ac aa Rees 107 
Information. Witnesses. 


. It is within the discretion of the trial judge to permit the 


names of additional witnesses to be indorsed by the county 
attorney on the information after it is filed, and before trial. 
BAGEL Stabe: toys 0-55 8b erared heh eo AST VES See ba asaiereese 439 
It will not be presumed that accused was prejudiced by the 
indorsement on the information of words aptly summarizing 
the facts stated within, where the indorsemem@ was not 
called to the attention of the trial court. Jd................ 440 
Permitting names of witnesses to be indorsed on the infor- 
mation more than twenty-four hours after their discovery, 
contrary to a rule of court, held not ground for reversing a 
judgment of conviction, where accused was not prejudiced. 
BORN OU Vs SUQEC e308 65 ores ol 8 sad Sa ORS 6 ae Ha S Walaa 4 SewcO Ro rath Sue 515 
Prejudice will not be presumed from the indorsement of 
names of witnesses on the information after it has been filed, 
where accused failed to move for postponement of the trial. 

Td. 


Custom and Usage. 
Held, Under the evidence, that no custom was established as to 


indorsement of notes. Graves v. Norfolk Nat. Bank.......... 437 


Damages. See Carriers, 1, 2, Eminent Domain. Hicuways, 1. 


HUSBAND AND WIFE, 5. INTEREST, 2. MASTER AND SERV- 
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Damages—concluded. : 


ANT, 7. MunicripAL CoRPORATIONS, 13. PHYSICIANS AND 
SuRGEoNS, 1. PLepeGEs, 2. REPLEVIN, 4. Sawtzs, 1. Sur- 
FACE WATER. TROVER AND CONVERSION, 2, 4, 5. 


. In an action against a street railway company by one whose 


husband was fatally injured in attempting to alight from a 
street car, the evidence was field sufficient to sustain a ver- 
dict for plaintiff. Omaha & Council Bluffs R. & Bridye Co. v. 
TCUUNST ON, 5 5a io eisns Segawa Rc ei tila ae BS Oe Rd wh acon Waa ia os6 Saale eos 


. Stipulation in a contract to convey realty held not a penalty, 


but a provision for payment of liquidated damages upon de- 
fault of promisor. Lorius v. AbvOtE.. 0 Lecce cee cece teenies 


. In an action against a city, a verdict in favor of plaintiff for 


$2,850 for the death of a boy ten years old, who was drowned 
in a pond in a street, held not excessive. City of Omaha v. 
RACK PS 205 Psa oats oe Bei o ORT Ta Oe BWR Res CE RUIS are eee wane 


Under evidence discussed, defendant held liable for damages 
for misusing plaintiff’s horses. Purnell v. Minor..........-. 


. Judgment for defendant affirmed as being sustained by the 


evidence in a suit against a city to recover damages result- 
ing from grading a street. Denise v. City of Omaha.......... 


Death by Wrongful Act. See Damages, Il. 


Deceit. See INSURANCE, 16. 


Dedication. 


1. 


Deeds. 


1. 


Acts relied on to prove that one dedicated land to the 
public must be such as to manifest his intention to dedicate 
it, and the acts of the public must show an acceptance. City 
of Omaha v. Hawver....... yaaa dena Balai ral eevee ane Noctis Bras bids, ee cases 


. Acts of the owner amounting to a dedication of his land to 


the public must be such as to indicate his abandonment of 
the property to the use of the public. Jd. 


. Certain acts of one owning land which abutted on a street, 


held insufficient to show that he dedicated the land as a part 
of the street. Jd. 


See ACKNOWLEDGMENT. HOMESTEAD. MortTGAGES,9. VEN- 
DOR AND VENDEE, 1. VOLUNTARY ASSIGNMENTS. 
Evidence fcld sufficient to sustain a finding that a deed was 
genuine and not a forgery. Thams v. Sharp 


. A deed executed and acknowledged in Kansas, conveying 


land in Nebraska, may be recorded in the latter state, 
though not witnessed. Schields vu. Horbach. wo... ccc ec eee 


. A deed absolute in form, though in fact a mortgage, vests 


the legal title in the grantee. First Nat. Bank of Plattsmouth 
v. Tighe 


. A reconveyance is necessary in order to reinvest title in one 


who executed an absolute deed as security for a debt. Id. 
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Deeds—concluded. 


5. 


A deed executed within the state and conveying realty situ- 
ate therein must be witnessed. Schields v. Horbach.......... 
Dorsey Ge CONV eke ee ook 5 Haceeleleon s ewes Sek bb wedi eas 


. A deed to Nebraska land executed in Iowa, and there ac- 


knowledged before a notary public who attached his official 
seal, is presumed to have been executed and acknowledged 
in conformity with the laws of Iowa, and may be recorded, 
or read in evidence, in Nebraska without further proof of 
execution, though it was not witnessed. Dorsey v. Conrad... 


Default. See JupcweEnts, 10. 


Deficiency Judgments. See JUDGMENTS, 8. 


Delegation of Trust. See FRAUDULENT CONVEYANCES, 6. 


Demand. See MANDAMUS, 8. e 
Depositions. 
1. Under sec. 378 of the Code, notice to take depositions must 


be served upon the adverse party, his agent, or attorney of 
record, or left at his usual place of residence. Atchison, T. 
BSB RE CO. Ce MCE 555 oo hse saeco ein, 00. 0 80s a ed wiarsrats: B74) Miezetels 


. Service of notice to take depositions, upon a station agent, 


held, not notice to the railroad company. Id. 


. The deposition of “G. A. Hollem” cannot be taken under a 


notice specifying “Gus Hahn” or “Gus Hanlin” as the name 
of the witness. Willer U. Frey... cc eee c eee c cee eee e eee eenes F 


Description. See TAXATION. 


Disaffirmance. See PRINCIPAL AND AGENT, 5, 6, 7. 


Divorce. 
1. Definition of alimony. Greene V. Green€...cccecceceeeecncees 
2. A husband cannot recover alimony to be paid out of the 


wife’s separate estate. Id. 


. A wife may prosecute an action for divorce in her own name 


without a next friend. Id. 


. The right of a husband to receive property, the title to which 


is in the wife, cannot be predicated upon his claim for ali- 
mony and maintenance, but must be derived from such equi- 
ties as accrued in his favor from the manner of the original 
purchase, the subsequent improvement thereof, his partici- 
pation therein, and contributions thereto. Id. 


Documents. See EvIpENCE, 8-15. REVIEW, 23. 


Drainage. See SuRFACE WATER, 


Drovers. See CaRRIERS, 1, 2. 


Duress. 
Evidence held insufficient to show that the satisfaction of a 


judgment was procured by duress. Boatright v. Enewold.... 
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Ejectment. : 


1. 


2. 


3. 


Plaintiff must show a legal estate to the premises for which 
he sues. Lantry v. Wolff... cccccce ence ccc ceenetceeeeeeees 
The evidence of plaintiff’s legal estate need not be a perfect 
legal paper title. Id. : 

Plaintiff is not required to prove title as against the world, 
proof of title good as against defendant being sufficient. Id. 


Election of Remedies. See VENDOR AND VENDEE, 7. 


Embezzlement. See INDICTMENT AND INFORMATION, 2, 3. 
Where one who was county treasurer and also secretary of a 


board of education was tried for having, as such secretary, 
embezzled $1,000 of school funds, his defense being that, as 
secretary, he receipted to himself as county treasurer for 
$3,000, though the actual amount was only $2,000, which sum 
he turned over to the proper officer, it was held error to refuse 
to instruct that the receipts for $3,000 were only prima facie 
evidence of such payment, and that the receipts might be 
explained and the truth shown. Hockenberger v. State..... oe 


Eminent Domain. 


1. 


Such contingencies as frightening horses and injury to 
persons and property by passing trains are proper subjects 
of inquiry in determining to what extent the value of the 
property has been impaired by the construction and opera- 
tion of a railroad, but should not be considered as distinct 
elements of damage. Chicayo, B.€ Q. R. Co. v. Shafer........ 


. A county board is not a proper party defendant in an action 


by a land owner to enjoin the opening of a highway across 
his premises. Hodges v. Board of Supervisors..............4. 


. The rule that private property cannot be taken or damaged 


for public use without compensation applies to counties and 
municipalities exercising the right of eminent domain. Id. 


. A land owner may maintain injunction to prevent the open- 


ing of a public road across his premises, where resulting 
damages have not been ascertained and no provision has 
been made for payment thereof. Id. 


Equity. See VENDOR AND VENDEE, 4. 
As a general rule, a court of equity will not interpose an objec- 


Error. 


tion to its own jurisdiction on the ground that the plaintiff 
has an adequate remedy at law, but will retain the cause and 
award the relief to which the parties would have been enti- 
tled in a court of law. Taylor v. Ainstorth....ccececcccseeee 


See REVIEW. 


Estoppel. See ATTACHMENT, 10, 11. Corporations, 2, 3, 9. EXE- 


CUTIONS, 4. SCHOOLS AND ScHOOL Districts, 2. 


Failure of a city to levy taxes during three years after a plat 


was vacated held not to estop the city from making a subse- 
quent levy. Kershaw v. Jansen. ..cccccccceeccccccccvccccee ae 


707 


25 


666 


696 
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Evidence. See ALTERATION OF INSTRUMENTS, 2. BANKS AND BANK- 


10. 


ll. 


ING, 1. Corporations, 5. Crmgnau Law, 6 DEbIca- 
TION. DEEDS, 6. EMBEZZLEMENT. EXECUTORS AND ADMIN- 
IsTRATORS, 13, 14. FRAUDULENT CONVEYANCES, 2, 4, 9. 
HUSBAND AND WIFE, 5. INSURANCE, 1. LANDLORD AND 
TENANT, 2. MALICIOUS PROSECUTION, 2, 3. MASTER AND 
SERVANT, 7. Municrpan Corporations, 11. New TRIAL, 
2. Pauprers, 5. PRINCIPAL AND AGENT, 9. RAILROAD 
CoMPANIEs, 3. RES JUDICATA, 2. REVIEW, 23, 28-35. SUR- 
FACE WATER. TROVER AND CONVERSION, 3. WITNESSES, 4. 


. Admissibility of evidence relating to measure of damages 


for failure of a seller of personalty to make delivery accord- 
ing to the contract of sale. Graham v. Frawier. oc... ccc eens 95 


. Where the name of a newspaper indicates that it is a daily, 


it will not be presumed to be a weekly publication. Union 
P. R. Co. v. Montgomery......... Tacdilodee, oniPetciebratdsele. sine bia a fase “oseiete, ALO 


Evpert Evidence. 


. Error in admitting evidence of a witness without a proper 


foundation may be cured, where a sufficient foundation is 
laid by means of cross-examination. Chicago, B. dé Q. R. Co. 
Di SUG POP ok Be SS Raa EE Giga 0 ass WE pe wehgs OE Slee BENS Mivke Wate ws 26 


. One who has owned and resided upon realty for twenty 


years, and who is acquainted from hearsay with the recent 
sales of land in the vicinity and with the prices paid, is com- 
petent to testify to the value of his own land. Jd. 


. Inclination to encourage efforts to eliminate testimony of 


alleged experts from the consideration of juries. Johnson 
Be WP snes ae ide pea swe ele Cae D ek eS ee CREE CONS LCE singerardetecs 116 


Parol Evidence. Contracts. 


. In a suit for wages, where there is a conflict as to the 


amount agreed upon, evidence of value, at the time of the 
contract, is competent. Spureh v. Dean....... cece eta es 66 


. Where notes are unambiguous, it cannot be shown by ex- 


trinsic evidence that their purport is different from that 
denoted by the language used. Nebraska Nat. Bank of York 
O. PLOVGUSON. eiidig 5 S05 8S abs Sateia Sale SSG SAG RES Ste ka ETE era 112 


Documents. Records. 


. Parol evidence is not admissible to prove the contents of a 


written document until its absence is accounted for. Demp- 
ster Mill Mfg. Co. v. First Nat. Bank of Holdrege..... errr re 321 


. An instrument showing upon its face a material alteration 


may be admitted in evidence, the parties being permitted to 
make such explanation of the alteration as they may choose. 


DOrSOY Bs CORPO. ooo. 505559 08S sawn S08 Ria Av wd dN DN EO Sa aoe 443 
An exhibit may be excluded where the proper foundation for 
its admission has not been laid. Adwitman v. Martin......... 108 


A letter written by plaintiff, which showed his claim to be 
less than that sued for, was erroneously excluded. Id. 
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Evidence—coneluded. 


12. 


£3. 


14. 


15. 


The constitutional and statutory provisions excluding from 
the jurisdiction of justices of the peace cases involving title 
to, and boundaries of, land, do not render inadmissible, in 
actions within their jurisdiction, deeds, contracts, and other 
evidences of title. Lorius v. Abbott. 0... ccc ccc eee eee eee 
A certified transcript of the record of.a deed may be read in 
evidence when the original is lost or not within the control 
of the party offering the proof. Jhams v. Sharp.........005 
A deed executed and acknowledged in Kansas, conveying 
land in Nebraska, held admissible in evidence, though not 
witnessed. Schields v. HOrbacht. ccc. ccc ccc cee nents 
Where a certificate of the city clerk showed that an ordi- 
nance was not published for the statutory time, the ordi- 
nance was held inadmissible. Union P. Rh. Co. v. Montgomery, 


Exceptions. See Biti or ExcepTions. INSTRUCTIONS, 5-7. RE- 


VIEW, 66. 


Executions. See CuarTEL MorTGAGES, 5. JUDGMENTS, 9. RE- 


View, 58, 


. Objections that the property is appraised too high, or too 


low, should be made and filed, with a motion to vacate the 
appraisement, before sale. Overall v. McShane... ccc. c cece cee 
Creighton Cnirersity ve Mulvihill. ccc. ccc cc eee eee ennys 


. Appraisers act judicially, and the parties, including the pur- 


chaser, are, in collateral proceedings, bound by the appraise- 
ment. Nye v. FARVenholz.. ccc ccc ccc eee cee cee ecececeucue 


. A purchaser at a judicial sale is charged with notice of the 


proceedings leading to the sale, including the appraisement. 
Td, 


. Where the amount of a junior lien was, in foreclosing a 


superior lien, deducted by the appraisers from the value of 
the property, a purchaser at the judicial sale, who bid only 
two-thirds of the value as thus erroneously appraised, can- 
not be heard to say in a subsequent suit to foreclose the 
junior lien, that it was inferior to the lien under which he 
bought the land, the junior lienor not having been a party 
to the former suit. Jd. 


. Where a judgment defendant is not in possession of realty, 


his equitable interest therein cannot be sold under execu- 
tion issued upon the judgment. First Nat. Bank of Platts- 
IMOUT 0s TUNG. 509 iste se ssnia dd ob:eieei a's Saves Worn lees aii neveete deep Wes 


. Unless otherwise ordered, it is the duty of the sheriff to 


pay the proceeds of sale, upon confirmation, directly to the 
persons entitled thereto under the decree of foreclosure. 
Fire Ass'n of Philadelphia v. Ruby... ccc ccc ccc cece ee cace 


. Where there has been fraud, unfairness, irregularity, or dis- 


regard of statute in making a judicial sale, the district court 
may set it aside. Ruberts v. Robinson. .........00000 ib Mererecet 
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Executions—concluded. 


8. 


Where a judicial sale has been fairly conducted according to 
law, the sale duly reported, and no objections to confirmation 
filed, the court has not discretion to arbitrarily set it aside. 
Id. 


Executors and Administrators. See WITNESSES, 4. 


“I 


10. 


11. 


12. 


Residence. Appointment. Petition. 


. Where an inhabitant of the state dies intestate, letters of 


administration must be granted in the county of which he 
was an inhabitant at the time of his death. Spencer v. Wolfe, 


. Where an intestate resided outside of the state at the time 


of his death, an administrator may be appointed within the 
state, in any county in which any of his estate is situate, 
and the administrator first appointed is entitled to the en- 
tire estate within the state, as against administrators subse- 
quently appointed in other counties. Id, 


. The judgment of a county court appointing an administrator 


is not void because the petition therefor does not allege that 
the intestate was a resident at the time of his death. Id. 


. It is not necessary in a petition for letters of administration 


to set out the description of either the realty or personalty. 
Dig 6 aici a Ge SD ANG BOW geile B Dee eda DE Wale Le, Wier oinT Sia basa Wb aceie’d shatere 


. A petition for the appointment of an administrator must al- 


lege necessary facts to confer jurisdiction on the county 
court, and if it fails to do so the appointment will be void. 
Ia. 


. In a petition by a creditor to be appointed administrator, 


allegations that intestate died seized of realty and personalty 
in the county, that the realty was worth $5,600, and that the 
personalty was estimated to be worth several hundred dol- 
lars, were held sufficient. Id. 


. The county court is not obliged to appoint as administrator 


one who is unsuitable or incompetent. /d. 


. By appearing in a proceeding for the appointment of an ad- 


ministrator, the widow and the heirs who were not minors 
waived statutory notice. Jd. 


. A county court is not required to appoint the widow or next 


of kin of an intestate administrator of the estate. Id. 


Acesunting. Settlement. 


935 


The law will neither sanction nor condone an administrator’s’ 


abuse of trust out of which his claim against the estate 
arises. Bachelor uv. SCMClI. co.cc cc cece cee nce en ee ees 


A final settlement pursuant to notice to persons interested in 
the estate is in the nature of a judgment and is conclusive 
until set aside on review or impeached for fraud. Id. 

An interlocutory ez parte accounting is only prima facie cor- 
rect and is, therefore, subject to re-examination so long as 
the administrator’s final account remains unsettled. Id..... 


40 


37 
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Executors and Administrators—concluded. 

13. When an administrator presents in support of his final ac- 
count receipts of a distributee, the latter may show that 
they were procured by fraud. Westover v. Carman...... err 

14. In the final accounting, beneficiaries of the estate are not 
bound by the terms of receipts presented by the adminis- 
trator, but may deny that payments were made as shown by 
the receipts. Id. 

15. An administrator who mingled the funds of the estate with 
his own and used them for his own benefit is chargeable with 
interest. Jd. 

16. An administrator who mingled the funds of the estate with 
those of strangers is chargeable with interest, though he did 
not derive individual benefit from the transaction. Jd. 

17. Evidence held sufficient to sustain the action of the trial 
court in disallowing certain items in the account of an ad- 
ministrator and in charging him with interest on the funds 
In his: hands,. Lvs sce eedeceev hig Ba hak de ese ee ee Las ov eles eee Sarge 

Actions. 

18. The right of a foreign administrator to bring suit is recog- 
nized by sec. 337, ch. 28, Comp. Stats. Cow v. Yeazel.......... 

19. Generally, an action to recover a debt payable to one who 
died intestate, must be brought by the administrator of the 
estate. Id. 

20. An action to recover a debt payable to one who died intestate 
cannot be maintained by the heirs at law unless it is shown 
that there were no demands against the ancestor and that 
there has been no administration, or tat the administra- 
tion has been closed. Id. - 


Expert Evidence. See EvipENcr, 3-5. 

Factors and Brokers. See BAILMENT, 5, 6. 

False Representations. See INSURANCE, 9, 10, 13, 16. VENDOR AND 
VENDEE, 7. 

Fees. See Manpamus, 2. SNERIFFS AND CONSTABLES. 

Findings. See REPLEVIN, 8. TRIAL, 13. 

Fines. See ASSOCIATIONS, 3, 

Fishways. See MILLS AnD MILL-DAms. 


Forcible Entry and Detainer. 
Under a three-year lease requiring lessee to execute a mort- 
gage on the crop each year to secure the rent and provid- 

ing for termination of the lease in case of his failure to com- 

ply with any of its terms, the refusal to give such mortgage 

held not to justify the lessee in bringing an action of forcible 

entry and detainer, there being no default in payment of 

rent. Stevenson v. Brodahl......... Cece eer eeeereceoncaae 


seeee 


Foreclosure. See BUILDING AND LOAN ASSOCIATIONS, 2. MORTGAGES. 


39T 


398 


343 


703 
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Foreign Corporations. See CoRPORATIONS, 10. 
Forfeiture. See ConTRACTS, 2. 


Forgery. 
Evidence held sufficient to show that the signature to a deed 
was genuine. Thums U. SRAMP... cc ccc cc cece eee e wena eens ‘ 


Fraud. See Contracts, 5,6. LIMITATION oF ACTIONS, 2. STATUTE 
oF FrRaAuDS. VENDOR AND VENDEE, 7. 

Fraud is never presumed, but must be clearly proved in order 

to entitle a party to relief on the ground that it has been 

practiced upon him. Davidson v. Crosby... cc. cc cece cee eee 


Fraudulent Conveyances. See CHATTEL MonrTGAGES, 5-9. Cor- 
PORATIONS, 8. HOMESTEAD, 2. HUSBAND AND WIFE, 9. 

1. Creditors, merely as such, have no lien on the property of 
the insolvent debtor, which prevents him from making a 
bona fide sale. Crites v. Hart. ccc. cc cece cence reenter eee e ees 

2. That a firm is heavily indebted, chat it sells a large portion 
of its property and that it accepts in payment the purchaser’s 
notes, are not conclusive evidence of fraud in the transfer. 
Id. 

8. The question of fraud as affecting the rights of the seller’s 
creditors is for the jury. [d..... cc cece cee ce ee cee e eens 
Campbell v. Farmers & Merchants Bank of Elk Creek.........6+ 

4. Note and chattel mortgage attacked as a fraud upon credit- 
ors of the maker, held, when properly identified, admissible 
in evidence. Plummer v. Grc€n. icc cc cece cee cece eee ene enee 

5. A chattel mortgage executed by a guardian to a trustee for 
the ward to secure a debt, held, not fraudulent as to other 
creditors of the guardian, though the latter had previously 
given a bond to the proper court. Id. 

6. Where a guardian executed a chattel mortgage to a trustee 
to secure a debt due the ward, it was held that other credit- 
ors of the guardian, who converted the mortgaged chattels, 
could not complain of the guardian’s delegation of trust. Id. 

7. An insolvent debtor may pay or secure one creditor to the 
exclusion of others, and the intention to defraud cannot be 
inferred from the mere fact that such preference was given. 
Dempster Mill Mfg. Co. v. First Nat. Bank of Holdrege........ 

8. A mortgage securing a pre-existing debt should not be de- 
clared void merely because the mortgagee had notice that the 
mortgagor intended to defraud creditors, mortgagee not par- 
ticipating in the fraudulent purpose. Grosshans v. Gold..... 

9. The disproportion between the value of mortgaged chattels 
and the amount secured affords no basis for a presumption 
of law, but is a matter of evidence to be accorded such 
weight as in the light of surrounding circumstances it is 
entitled to receive in the determination of a question of fact. 
Dayton Spice-Vills Co. v. SUOGN. . cc ceccece cence reeeees eteled ofa 
Gedney Pickle Co. v. SIOQN..... cece eeeeee Sie sales Suan a asian ea eraha vote 
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Fraudulent Conveyances—concluded. 
10. The motive of a judgment debtor in having his homestead 
conveyed to his wife is immaterial, the homestead not being 
susceptible of fraudulent alienation. Roberts v. Robinson.... T17 


Garnishment. See ATTACHMENT. 
Gifts. See HusBAND aND WIFE, 6, 8, 9. 


Guaranty. 

1. Where an agent took purchase-money notes in his:own name 
and indorsed them to his principal without recourse, the lat- 
ter, by accepting them without objection, waived the agent’s 
guaranty, in the contract of agency, for payment of all pur- 
chase-money notes. Aultman v. Martin... cc ccccccccceceaee 107 

2. Neglect to notify guarantor of the default of his principal 
does not discharge the former, unless the neglect is unrea- 
sonable in view of all the circumstances of the case. Lin- 
inger & Metealf Co. v. Whedt.... cece ccc cee cece e weet eee 567 


8. One who guarantied that a party would faithfully perform 
all the obligations imposed upon the latter by a contract, 
held not entitled to notice of acceptance of the guaranty, as 
a condition precedent to guarantor’s liability. Id. 


4. A consideration sufficient to sustain a guaranty of the faith- 
ful performance of the undertakings of the principal exists 
when the party for whose protection the guaranty was exe- 
cuted has extended credit to the principal on the faith of 
such guaranty. Jd. 


Guardian and Ward. 
A guardian may execute and deliver to his ward, or the latter’s 
trustee, a note and mortgage evidencing an indebtedness of 
the guardian to the ward’s estate. Plummer v. Green........ 316 


Harmless Error. See Rrvtrw, 38-41. 


Highways. See DEDICATION. EMINENT Domain, 2-4. REs JUDI- 
caTa, 1. 

1. Section lines are declared by statute to be public roads, but 
they cannot be opened as such, nor lands appropriated there- 
for, until the steps provided by statute have been taken for 
opening such roads and for ascertaining the damages. Henry 
©. Ward ...cessee iu Voeroeh smeewies's ne tgcevetar wie rr ere ne Bers 392 


2. The act of 1873 (Gen. Stats., p. 959), making section lines in 
certain counties highways, was so far modified by the act of 
1879 (Session Laws, p. 120), that section lines not used as 
roads for five years before the passage of the latter act can- 
not be opened as such without complying with its require- 
ments. Id. 


Homestead. 
1. Prior to the enactment of the homestead law of 1877, the 
failure of the wife to join in a conveyance of the homestead, 
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Homestead—concluded. 
the title being in the husband,.did not render the convey- 
ance void. Schields v. Horbach....... 0.0. ccc cee cc eee eee eees 262 

2. A wife, who by mesne conveyance from her husband acquires 
property exempt as the homestead, takes the title unincum- 
bered by judgments against the husband, though the purpose 
of such conveyance may have been to defraud his creditors. 
ALUMNAE EAL GG CUR Nsseis 550k Seg OSES BA Gcate Sod Barstow eg oS 409 

3. The homestead exemption (Comp. Stats., sec. 1, ch. 36) is de- 
termined not from the value of the fee-simple title, but from 
the value of the claimant’s interest in the premises. Id. 

4. Where a judgment debtor and his wife conveyed their home- 
stead to a person for the purpose of having it transferred to 
the wife, the grantee held the title only in trust for her, 
and, in accepting a deed from the trustee, she did not take 
the property burdened with the judgment, though it was also 
entered against the person who was trustee. Roberts v. Rob- 
LASOW ue S28 ae aWa Ey PIAA ERS COOH Re Ces Maw EE EASAC AR EE OE SES ERS 17 


Husband and Wife. See Divorce. 

1. A husband whose wife was injured and rendered helpless 
through the negligence of another, may recover from the 
latter the expenses necessarily paid for the performance of 
the wife’s household duties. Riley v. Lidthe........... eee ... 189 


2. The services due to a husband from his wife are such as 
reasonably devolve upon her by reason of the marriage rela- 
tion. Id. 

38. The performance by a wife of laundry work and sewing for 
persons other than her family are not duties devolving upon 
her by reason of the marriage relation. Id. 


4, Earnings acquired by the wife as a laundress and seamstress 
for persons other than her family do not belong to the 
husband, but are the separate property of the wife. /d...... 140 
5. In a suit by the husband for loss of services of his wife, 
earnings acquired by her as laundress and seamstress for 
persons other than her family should not be considered in 
estimating plaintiff's damages. Id. 
6. A gift of chattels from husband to wife during coverture was 
ineffective at common law. Dayton Spice-Milis Co. v. Sloan... 622 
7. The common law in respect to the rights of husband and 
wife is in force except so far as it has been modified by stat- 
MICOS nl Wie pice ade: ae ic ais fo Sa asd Sh aha aed oeSea PR AMG an Sw ard Oonape wPece ers aes 623 
8. The married woman’s act does not abrogate the equitable 
rule upholding gifts made by a husband to his wife during 
his solvency. Id. 
9. A husband may give his wife a deed or mortgage to secure 
a pre-existing debt due her, and such a conveyance is not 
fraudulent as to his other creditors, if taken in good faith 
without any fraudulent purpose. /d. 
Gedney Piekle Clo. t. SIOGK. o.oo ccc cece ete e eee ewes 638 
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Improvements. See LANDLORD AND TENANT, 2. MECHANICS’ LIENS, 
4. MORTGAGES, 2. MUNICIPAL CORPORATIONS, 11. 


Indictment and Information. See CrimrnaL Law. 9-12. INToxI!- 
CATING Liquors, 2, 8. PHYSICIANS AND SURGEONS, 2, 

1. It is within the discretion of the trial judge to permit the 
names of additional witnesses to be indorsed by the county 
attorney on the information after it is filed, and before trial. 
PGC? DSC: oi anea so 6 iad Badd a Dive Saye. ba Ngeua ORG WS Sk 439 
Barney v. State....... aie Gua: Popvisis heaved Ub bc osashtareva- econ Gc, yams witere Scere 515 


2. An information for embezzlement which described defendant 
as “secretary of the board of education” held not at variance 
with a complaint describing him as ‘‘secretary of the school 
board.” Hockenberger v. Stale... ccc ccc cece eee ceceeeeeceeeees 706 


8. An information charging that accused embezzled certain 
money belonging to ‘‘the school district of the city of Grand 
Island, of the county of Hall, in the state of Nebraska,” held 
not at variance with a complaint charging him with having 
embezzled money of “the school district of the city of Grand 
Island, Hall county, Nebraska.” Id. 


Information. See INDICTMENT AND INFORMATION. 


Injunction. See Assocrations, 3. Esinenr DoMAREN, 2, 4. 
1. Injunction is not the appropriate remedy to test the legal 
existence of a municipal corporation. Osborn v. Village of 
Oakland oo. cccaes RAW 868 eS Se ORL Me eG TEAS TNE BAY ED 340 


2. In a suit to restrain county commissioners from removing 
plaintiff’s fences from land alleged by them to be a highway, 
the burden is on them to establish the existence of the high- 
way, where its existence is denied by plaintiff. Henry v. 
WG eraslep is a Siaractorsicie Mace wets elude aoa, Oo ate sea eA Co bee BE eed 392 


3. A court of equity will not at the suit of a private individual 
enjoin the county clerk, treasurer, and county judge from 
appointing county commissioners under sec. 68, art. 4, ch. 18, 
Comp. Stats., the remedy being complete at law, by quo war- 
ranto against the appointees. Fort v. THOMPSON... cece ec ceee 772, 


Insanity. See WILts, 3. 


Insolvency. See Banks AnD BANKING, 4-7, FRAUDULENT CONVEY- 
ANCES, 7. SET-OFF AND COUNTER-CLAIM. VOLUNTARY AS- 
SIGNMENTS. 

1. The property of an insolvent is not a trust fund in the debt- 
or’s hand for the benefit of creditors. Crites v. Hart....... . 53 


2. A failing partnership may prefer part of its creditors to the 
exclusion of others, the question of fraudulent intent being 
for the jury. Campbell v. Farmers & Merchants Bank of Elk 
Creek ....... si Nbc es laiaiateve Ws Suba:lse cite scahecd sajte. tie eter 8 scavee eyecare vbeacaitensrole 144 


INDEX. 


Instructions. See CriminaL Law, 4, 5. EMBEZZLEMENT. MASTER 


10. 


11. 


12. 


18. 


AND Servant, 4. Rai~RoAp Companies, 3-5. REVIEW, 
7, 8, 66. 


. Where an instruction as a whole states the law correctly as 


applied to the evidence, it is not erroneous, though a portion 
taken separately may not have been accurate. Omuha & 
Council Bluffs R. d Bridge Co. v. Levinston..........6. neces pte A 


. The court’s neglect to file with the clerk the instructions 


given, to be available as ground of reversal, must be attacked 
in the motion for a new trial. Chicago, B. d Q. R. Co. v. 
SUGG OF sate Si aie Bie ihe ee Seat ea Rigad erie eile dia hie Sie ee lSie ewe te Mow Ne 


. In an action by an agent for services and expenses, the in- 


structions were held to be without error. Aultman cv. Martin.. 


. A party cannot complain of an instruction in harmony with 


one requested by him. City of Omaha v. Richards.........- 


. An exception to the ‘giving of instructions 3, 4, 5, 6, 7, 8, 


and 9, contained in the general charge of the court, and to 
the giving of each of said instructions,” is a separate and 
specific exception to each of said paragraphs, and is, there- 
fore; ‘SUMCIENt.. Ts yee o ok See deed ot iee be Se ee eee ahh wee ee 


. An exception to instructions en masse is unavailing unless 


each paragraph is erroneous. Union P. k. Co. v. Montgomery, 


. A ruling which modifies an instruction requested will not be 


reviewed in absence of an exception to the modification. 
Denise v. City Of OMANI. 0. ccc cece ce cee ween ne wees ee enees 


. Objections to instructions, to be available on review, must 


be specifically pointed out in a motion for a new trial. Jd. 


. In charging a jury the repetition of a proposition in proper 


connection with different facts held not ground for reversal. 
Id. 

In determining whether a particular instruction is errone- 
ous it should be read and construed with others given on the 
same branch of the case. Fremont, FE. d M. V. R. Co. v. Root.. 

Criminal Law. 

In a criminal case it is not erroneous to direct the jury that 
its oath imposes upon it no obligation to doubt, where no 
doubt would have existed if no oath had been administered. 
Barney 0. State. ccccrcceccccncccrcccenccscerstestensestecsene 
Where the evidence fails to show an offense of a less degree 
than that charged, the failure to give an instruction defining 
the lesser offense is not prejudicial error. Fager v. State.... 
It is error for a court, in a criminal case, to single out a 
particular witness for the defense and give to the jury a 
cautionary instruction which applies to his testimony the 
rule, “Falsus in uno, falsus in omnibus.” Argabright v. State, 


Insurance. See COMPROMISE AND SETTLEMENT. 


1. 


Rights of Mortgagee. 
A representation by two persons that they owned the prop- 
erty, when it belonged to a corporation whose stock they 
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Insurance-—continued. 


owned, held not to avoid the right of a mortgagee to in- 
surance under a mortgage clause attached to the policy, he 
having no knowledge of the misrepresentation; and in such 
a case it was not prejudicial error to prevent the insurer 
from proving the insolvency of the corporation. North Brit- 
ish & Mercantile Ing. Co. v. BONN... ccc ccc cece nce eneeenes eaters 


Value of Property. 


. In a suit upon an insurance policy to recover the value of 


insured realty wholly destroyed by fire, the sum for which 
the property is insured is conclusive evidence of its value. 
(Comp, Stats., sec. 43, ch. 43.) tna Ins. Co. v. Simmons..... 


Examination of Insured. 


. A company failing to demand an examination of insured 


within a reasonable time after notice of the fire, and fail- 
ing to designate a time and place for his examination and 
the officer before whom it shall occur, cannot defend an ac- 
tion on the policy on the ground that insured refused to 
submit to an examination required by the terms of the con- 
tract. Id. 


. It is incumbent upon the company to designate a person 


authorized by law to administer oaths, and to name a con- 
venient place within the county where insured can be ex- 
amined, when the company relies upon the refusal of in- 
sured to submit to an examination as a defense to a suit on 
the policy. Id. , 


Proofs of Loss. 


. Conduct showing that, after being notified of a fire, the 


company’s adjuster went to the farm of insured and inquired 
into the loss and the cause of fire, that insured submitted to 
the adjuster a written memorandum of the property de- 
stroyed and of its value, and that negotiations resulted in 
the latter offering a certain sum in full settlement, held to 
justify the jury in finding that the company had refused to 
pay the loss and that it had waived proofs thereof. Id. 


. By defending an action on a policy on the ground that it was 


never in force, the company waives proofs of loss. Jd. 
Arbitration. 


. By denying liability on the ground that the policy was for- 


feited by reason of insured’s breach of warranty, the com- 
pany waives the right to insist on arbitration. Jd. 


Construction. 


. The application and the policy should be construed together. 


LOS tis ces desta duals “ape os Wieteyorane-o'e a/b ind dibea' alae, ah 6:4 laalanern,jeeagetone we we ocala 
Representations. Warranties. Review. 


. A representation is the assertion by the insured of some 


fact, but the validity of the policy does not depend upon the 
literal truth of the assertion. Td. 
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Insurance—continued. 


10. 


11. 


12. 


13. 


14. 


1b. 


16. 


18. 


19. 
20. 


Statements in the application as to the purchase price of the 
land upon which the insured buildings were situate were 
held representations and not warranties. Jd. 


Warranties are not to be created nor extended by construc- 
TION Pw en 5 ok bi ee ee Ee RES E Ye eE AE OE EERE 


A warranty is the assertion by insured of some fact on the 
literal truth of which the validity of the policy depends, 
without regard to the materiality of such fact or the motive 
which prompted the assertion. Id.........0... 2c eee cece eee 


Whether an assertion made by the insured of the existence 
of a fact is a warranty or a representation is a question of 
VOW La U5 oe GS SPR RSE ER ETS ERY RROD ERE DEERME OO ROR OO EY 


Where a record for review showed that personalty was in- 
sured for $1,150, that in a suit upon the policy the jury re- 
turned a general verdict in favor of plaintiff for $800, and 
a special finding fixing the value of the property at $1,600, 
and that judgment was entered on the general verdict, it was 
held that the inconsistency between the general and special 
verdicts was not one of which the insured could complain. 
Ld | Saisie aap os Recaro tah Slack fins tua he Wiaeibay Wai has mesa le oder abn aye tenes lean dee ieee 
The court will construe a statement to be a warranty only 
when it clearly appears from the situation of the parties, 
from the subject-matter, and from the language employed, 
that such was the intention of the contracting parties. /d.. 
Kettenbach v. Omaha Life A8SSn.... cece eee eee ence 
In an action on a policy, where the company relies upcn the 
defense that the representations of insured in the application 
were false, it is incumbent upon the company to plead and 
prove that the statements were made as written in the ap- 
plication; that they were false in some particular material 
to the risk; and that the company relied and acted upon the 
statements. AHtnad Ins. CO. v. SUNMONS. ccc cece cece ences 
Kettenbach v. OmANA Life ASSN. ccc ccc cece teen eee tener e ees 


Settlement. 


. Where a mutual insurance company insured a mare against 


accident, entered into a compromise for a loss, and gave in- 
sured its note for a sum less than that fixed by arbitrators, 
the company was held liable for the amount of the note 
regardless of whether insurer had power under the law to 
accept such a risk. Farmers Mutual Ins. Co. v. Meese........ 
Applications. Limitation of Actions. 
Statements contained in an application for a policy of insur- 
ance will not be construed as warranties unless the provis- 
ions of the application and policy leave no room for any 
other construction. Kettenbach v. Omaha Life Ass’. .... eee 
Time cause of action accrues on a life insurance policy. Jd. 
Held that the one-year limitation fixed by a life insurance 
policy for bringing suit for the death loss did not begin to 
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Insurance—concluded. . 
run from the date of assured’s death but from the time the 
right of action accrued on the policy. Id. 
21. Statements and answers made by assured in an application 
for a life insurance policy held not warranties, but represen- 
CALLONSS— Td sisss orev ge ais case SON Sav ole ar teb deste wi w SUN NiO Orla ears a sasdsicke 


Interest. See Burnpinc and Loan ASSOCIATIONS, 1. EXECUTORS 
AND ADMINISTRATORS, 15, 16. 

1. Under ch. 44, Comp. Stats., interest is allowable at the rate of 

seven per cent on trust funds withheld by the receiver of an 


insolvent bank. Capital Nat. Bank v. Coldwater Nat. Bank.. 
Capital Nat. Bank v. Genesee Fruit C0.......c0ece. atwaites whee 
Capital Nat. Bank v. Cupples Woodenware Co.......+... Gaia iete 
Coldwater Nat. Bank v. Magoon....cccccceeuees ee ert ere 
Capital Nat. Bank v. First Nat. Bank of Cadiz.........5- ares 


2. Where judgment on verdict is delayed during pendency of 
motion for new trial, interest may be allowed on the amount 
of the verdict from its date to date of judgment. Fremont, 
EB. d M. VR. C0. 0. ROO. cc ccc cece ewww Ese. oe Sisserstates ores Sade 


Intervention. See ParTIES. REVIEW, 51. 


Intoxicating Liquors. ; 

1. Under sec. 11, ch. 50, Comp. Stats., each act of selling or of 
giving away any of the liquors therein named, without a 
license, is a misdemeanor punishable by fine or imprison- 
ment. Nichols v. State... cccccccccecccnccuececnccceceeseece 

2. Under sec. 11, ch. 50, Comp. Stats., several distinct offenses 
may be charged in one information in different counts. I[d. 

3. Where accused is found guilty under each of several counts 
of an information which charges him with unlawful sales of 
liquors, a separate sentence should be imposed for each con- 
viction. Id, 


Journal Entries. See REVIEW, 67. 


Judgments. See APPEARANCE, 1. Costs, 8. CrimmmaL Law, 7. 
Duress. EXECUTORS AND ADMINISTRATORS, 3, 11. HoME- 
STEADS, 2. INTEREST, 2. PLEADING, 4, 5. RES JUDICATA, 
VENDOR AND VENDEE, 5. 

1. Judgment attacked as having been rendered in vacation, 
held to have been entered during the term. Minick v. Minick, 
2. An order overruling a motion to dismiss an appeal from a 
county board to the district court and a finding of the 
amount due plaintiff, do not constitute a final judgment. 
Hall County v. Smith... ccc eeeee Wess elaralere areleae ee aXe ahs: aguetels 
3. A judgment in the district court is not a lien upon the judg- 
ment debtor’s equitable interest in realty. First Nat. Bank 
Of Plattsmouth Vv. Tighe... ccc cccccaccccccceccccstesvsccecees ‘ 
4. A court may correct its record so as to disclose what oc- 
curred, though the term at which judgment was rendered 
has expired. Wachsmuth v. Orient Ins. CO...ceccceceeccececs 


843. 
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Judgments—concluded. 


5. 


10. 


Though the legal title to land is in defendant, the lien of a 
judgment against him only attaches to his actual interest. 
Roberts v. RODINGOR. 0... cece cent eee eeaeees 


. The power to enter judgments nunc pro tune is inherent in 


courts both of law and equity. Ven #tten v. Test............ 


. Where a judgment was in fact rendered but not journalized, 


the. court may, at any time afterward in a proper proceeding 
and upon a proper showing, direct the judgment to be en- 
tered nune pro tune. Id. 


. In a collateral attack upon a deficiency judgment evidence 


merely contradicting satisfactory proof of notice of the mo- 
tion for such judgment cannot be considered. (Gillilan v. 
LUT PNY? h0i5ce ss Ge, seesaw hase WES GOS PERN cee oe HME RTA ERA eee 


. In a proceeding in aid of execution an order requiring a judg- 


ment defendant to appear and submit to an examination is 
a final order from which he may appeal. Clarke v. Nebraska 
NCES BARBS 335 eee, or08 ats. a eds eag: ong ath a eiapa Mase eae hes RTE wiae Boe ALS 


Where, on a motion timely made to vacate a judgment ren- 
dered in plaintiff's absence, it appears that at time of trial 
the answer was amended to present a new issue, on which 
a finding determining the case in defendant’s favor was 
made, and plaintiff’s attorneys were at time of entry of 
judgment engaged in trial of a case before another judge in 
the same district, and had by oversight failed to notice that 
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this cause was bulletined for trial, the court should open the 


judgment and grant plaintiff leave to plead to amended 
answer. Hermance uv. Cunningham... pee c cece rete neeecee 7 


Judicial Sales. See Execurions. 


Jurisdiction. See Equity. PLEADING, 2. StwMONS. VENUE. 


Jury. 


1 


A district judge may, for any lawful cause, discharge a regu- 
lar panel of the petit jury and direct the sheriff to call other 
jurors. Barney vu. State 


. The fact that a jury was illegally drawn is a sufficient cause 


for discharging it from service. Id. 


. The fact that nearly all jurors upon the regular panel are 


disqualified from sitting in any case remaining for trial is a 
sufficient cause for discharging the panel. Jd. 


. Where cause for a special venire exists under sec. 465a, Crim- 


inal Code, the court may, the regular panel being disqualified 
to sit in cases remaining for trial, discharge that panel and 
direct a new jury to be drawn under sec. 664, Civil Code. Id. 


. In a judicial district where there are two judges, the court 


may, by special order, direct a jury of less than forty-eight 
to be drawn, such special order being a ‘rule’? within the 
meaning of sec. 8, ch. 5, Comp. Stats. [d. 


64 


897 
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Justice of the Peace. See ConsTITUTIONAL Law, 4. PAUPERS, 1, 4. 
A justice of the peace may acquire jurisdiction of an action to 
recover liquidated damages upon failure of a promisor to 
convey realty according to the terms of his contract. Lorius 

Wig BODO cree e heed Ta CAs eels REESE 8 OA SERRA RIOR EE ORY 


Laches. See ARBITRATION AND AWARD, 2. BILL or EXCEPTIONS, 10. 
Contracts, 6. SciooLs AND Scuoont Districts, 2. 


Landlord and Tenant. See ForcisLe ENTRY AND DETAINER. 
1. A tenant by simply holding over after the expiration of his 
lease does not hold adversely. Schields v. Horbach.......... 


2. In an action against a landlord by one who made repairs at 
the instance of the tenant, it was held error to reject as evi- 
dence a lease requiring the tenant to pay for all improve- 
ments. Davis v. Benedict...........000e VER EORSE Poa we Siendlooese 


Larceny. 
Evidence held sufficient to sustain a conviction. Barney v. State, 


Tease. See LANDLORD AND TENANT, 2. 
Letters. See Evipence, 10, 11. 


Liens. See BarLMENT, 3-6. JUDGMENTS. MECHANICS’ LIENS. 
MorTeaces. Parries. REPLEVIN, 4. 


Limitation of Actions. See INSURANCE, 20. 
1. Mandamus is barred at the expiration of four years from the 
time the right to a writ accrued. State v. Boyd............+. 


2. An action for relief on the ground of fraud may be com- 
menced within four years from discovery of the fraud or of 
facts sufficient to put a person on inquiry. Jd. 


3. The laws fixing the amount of fees of a county clerk, re- 
quiring him to keep a fee book and to report the fees of his 
office, and his reports and the records showing the services 
for which he may charge fees, constitute sufficient notice to 
the county board to set the statute in motion against an 
action by the county to enforce the duty of a clerk who failed 
to make a proper report. Id. 

4. The right of action to compel a county clerk to report his 
fees for any current year, and to pay the balance due the 
county into the treasury, accrues at the time the report is 
due, or made in an incomplete, defective, or fraudulent man- 
ner, and the statute begins to run from that time. Id. 

5. A suit by the owner of the fee to redeem his land from a 
mortgage which has been foreclosed without notice to him 
may be brought any time within ten years after his cause of 
action accrued. Dorsey UV. CONTAGD....... cc cece e cence ence enee 

6. A suit by the owner of the fee to redeem his land from a 
mortgage which has been foreclosed without notice to him 
is barred in the same time in which the statute would bar the 
right to foreclose the mortgage. Id. 
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Limitation of Actions—concluded. 


7. 


The “concealment” or “absconditg,”’ which, under sec. 20 of 
the Code, suspends the operation of the statute of limita- 
tions, must be such as affects the commencement of judicial 
proceedings in Nebraska, and not those of another state. 
Talcott v. Bennett... .ccccseccacces (re eawea wenes Ciatas sea Bie 


. The statute does not run in favor of strangers to a transac- 


tion against a claim due from a husband to his wife arising 
out of such transaction. Dayton Spice-Mills Co. v. Sloan.... 
Geduey Pickle Co. Vv. STOGIN. ccc cc cece cee cence erent nen eee ese 


Malice. See MALIc1iouS PROSECUTION. 


Malicious Prosecution. ; 
1. A defendant who withheld material facts within his knowl- 


edge from his counsel is not protected by the latter’s advice, 
from liability for instituting the criminal prosecution. Peler- 
SON V. REISMOVPl. crc c cece c ence nee e enn e weet tesa nee nn etee 


. A jury may infer malice from the fact that the purpose of 


the prosecution complained of was to collect a debt and not 
to enforce the laws against crime. Id. 


. Evidence held to sustain a finding that a criminal prosecu- 


tion was malicious and without probable cause. Id......+++. 


Malpractice. See PHYSICIANS AND SURGEONS, 1. 


Mandamus. See LimiTatTron or Actions, 1. 


1. 


The duty of the owner of a mill-dam to construct and main- 
tain fishways as required by sec. 87a of the Criminal Code 
may be enforced by mandamus; but see Statutes, 2. West 
Point Water Power & Land Improvement Co. v. State.......+- 7 


. Mandamus may issue after the term of a county clerk expires, 


to compel him to report all the fees of his office and to pay 
any balance due the county into the treasury. State v. Boyd, 


. Mandamus may issue against the proper city officers to re- 


quire them to levy a tax to pay rental of hydrants used by 
the city. State v. City of Kearney. ccaccccceeee eve eeeceseeene 


. The application should be by motion, supported by affidavit 


stating the facts upon which the application is based. State 
uv. County Commissioners. ccc cccerccccreneccnnnerneraeereaenee 


. A petition verified as pleadings are ordinarily verified under 


the Code is insufficient, and a writ should not issue thereon. 
Id. 


. Pleadings in a proceeding in mandamus have the same effect 


as those in an ordinary civil action. State v. Baushausen.... 


. A material averment in a petition for mandamus not denied 


by the answer will be taken as true. Id. 


. As a rule mandamus will not issue until there has been a de- 


mand for the performance of the act to be enforced, but a 
formal demand is unnecessary where the conduct of the 
officer is equivalent to a refusal. Id. 
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Mandamus—concluded. 


9. 


10. 


11. 


12. 


13. 


The writ should only issue where the duty to be performed 
is specially enjoined by law or results from the office or 
station of respondent.’ Luflin v. State........ ccc cee neeees aes 


The writ was denied on application to require a district 
judge to fix the amount of a supersedeas upon appeal from 
an order appointing a receiver pendente lite. State v. Stull... 
The title to an office cannot be tried and adjudicated in man- 
damus, Ntate to Sith ccc ccc ccc cc ec cence cceveeeaeceueecens 
The discretion of a school district board in employing teach- 
ers will not be controlled by mandamus on application of 
L209 0: NG) 0: Bee & ne Oe gr a 
A peremptory writ must conform strictly to the command of 
the alternative writ or to the prayer of the petition, and 
clearly indicate the particular duty to be performed. Luflin 
UNCUT Ga sans sik one cela kea saad e. araue CNiav' G9 lace head alg Nosh d ep WRe Weare eles 


Master and Servant. 


1, 


2. 


A servant generally does not assume risks due to his mas- 
ter’s negligence, nor does he, in all cases, assume risks of 
danger arising from sudden unforeseen circumstances, not 
ordinarily incident to the,employment. Chicago, R. I. & P. 
R. Co. ve McCarty. ccc ccc cece cen seen Siac sewees. eet eevee 
A master may be negligent in giving a command which the 
servant would not be negligent in obeying. Jd. 


. Where the master’s command requires the performance of 


an act not within the scope of the.servant’s duty, without 
opportunity for the servant to deliberate, the latter, in obey- 
ing the order, is not chargeable with contributory negli- 
gence, though there may have been danger apparent, unless 
the danger was so patent that a prudent person would not 
have obeyed. Id. 


. In an action for personal injuries, where it was shown that 


a master’s command required the performance of an act 
without opportunity for the servant to deliberate, an in- 
struction that the servant was not negligent in obeying the 
order, unless no one but a reckless or foolhardy man would 
have obeyed, is erroneous, Id. 


. An employe assumes the ordinary risks of his employment. 


Chicago, B. & Q. R. C0. v. MCGINNIS... ccc cee cee cee eens 


. A brakeman on the ladder of a moving freight car was in- 


jured by colliding with an oil-house of which he had knowl- 
edge, and it was held that he assumed the risk, and that he 
could not recover damages from the railroad company for 
negligence in permitting the oil-house to be erected at the 
place in question. Id. 


. Evidence discussed in opinion held insufficient to sustain a 


judgment against a street-railway company in an action 
against it to recover damages for the death of a street-car 
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Master and Servant—concluded. 
driver who was kicked by a horse furnished by defendant 
and alleged by plaintiff to be vicious. Omuha Street R. Co. 
Be TIGL foora asi 0a aed «GE OS ONO e ee Mice CB a hs 182 


Mechanics’ Liens. 
lt. A claim for labor performed and materials furnished in 
sinking a tubular well affords no foundation for a mechanic’s 
lien on the premises on which the improvement is made. 
Omaha Consolidated Vinegar Co. 0. Burns... ccc ccc cnc cae eens 230 


2, A mortgagee who encouraged the improvement of the mort- 
gaged property by an agreement to subordinate his lien to 
the liens of persons furnishing labor and material will be 
deemed a promoter of the improvement, and his lien will be 
held inferior to liens of mechanics who relied upon his prom- 
ise. Cummings t. EUsslid.. ccc ccc ccc ccc cc cence eeeuecceeeuns 485 

3. Where a party agreed, in consideration of real property 
being placed in the hands of his agent, that the rents and 
profits therefrom arising were to be collected and paid out 
as stipulated to certain holders of liens on such property, 
among whom was the aforesaid party to said agreement, 
such agreement will be enforced according to its terms, 
though thereby the otherwise existing rights of said party 
are modified or impaired. fogers rv. Central Loan & Trust Co., 676 

4. The mere fact that a loan company, as a condition upon 
which it would make a loan for the erection of buildings on 
real property offered as security, required that the contem- 
plated improvements should be conformably to plans sub- 
mitted with the application for such loan, did not, for the 
amount paid by it out of the loan on a mortgage paramount 
to the liens of all parties concerned, subject the company to 
a direct liability to the holders of mechanics’ liens created 
by reason of such improvements. Jd. 


Mills and Mill-Dams. 
Persons erecting and maintaining mill-dams in streams do so 
with the implied obligation of providing adequate fishways; 
but see Statutes, 2. West Point Water Power & Land Im- 
provement COs Ce. SlQO cgi hewitt a Bie we ek ee nee oak 218 


Mistake. See ACKNOWLEDGMENT. 


Mortgages. See CHATrEL MortTcaGrs. DEEDS, 3, 4. EXECUTIONS, 
1, 4,6. INsurRANcE, 1. Limrrarion or Actions, 5, 6. ME- 
CHANICS’ LENS, 2-4. VENDOR AND VENDEE, 3. 

1. A mortgagee is entitled to be reimbursed for insurance pre- 
miums and taxes paid, with interest. White v. Atlas Lumber 

Oe jadi acune davidha aap el ect ace Wa Oa em adie a OD ele alas Dewredele gigas ined haves 82 
2. A mortgagee in possession before foreclosure is not entitled 
to credit for permanent improvements made by him, but is 
liable for the net rents and profits which he received, or 
might have received by the exercise of reasonable care. Jd. 


950 
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Mortgages—concluded. 


3. 


Where the amount of a junior lien was, in foreclosing a su- 
perior lien, deducted by the appraisers from the value of the 
property, and a judicial sale made for only two-thirds of the 
value as thus erroneously appraised, the former owner of 
the equity, who was liable for both debts, may insist upon 
the subjection of the property to the payment of the junior 
Hien. Nye v. Fahrenhole sc... ccc ccc cece cee rete eee etnes 


. Where the amount of a junior lien was, in foreclosing a su- 


perior lien, deducted by the appraisers from the value of the 
property, and a judicial sale made for only two-thirds of the 
value as thus erroneously appraised, the junior lienor, who 
was not a party to the suit, was /Ae/d entitled to a decree of 
foreclosure in a subsequent suit, without being compelled ta 
redeem. Id. 


. Evidence eld insufficient to show that the person to whom 


the mortgagor paid the amount of the mortgage debt was the 
agent of mortgagee. Michards v. Waller. ...cc cc cece cece eens 


. Evidence held sufficient to show that the person to whom the 


mortgagor paid the amount of the mortgage debt was the 
agent cf mortgagee. J'homson v. Shelton... ccc cee cece cee 


. Evidence held to sustain a finding that the mortgage in con- 


troversy had not been paid. Seeley vr. Wickstrom 


. A junior mortgagee in a foreclosure case, who does not pray 


for a foreclosure is entitled only to a decree fixing his pri- 


ority and directing distribution accordingly in case of sale, 
Id. 


. In a foreclosure suit, one answering that he owns the land 


by virtue of a deed from mortgagor duly recorded before 
registration of the mortgage, and praying to be decreed the 
owner of the land free from mortgagee’s lien, must plead and 
prove that he was a purchaser, not a donee; that he pur- 
chased without notice of the mortgage; that he parted with 
or paid a valuable consideration, stating what the considera- 
tion was; and that he parted with the consideration before 
receiving notice of the mortgage. American Exchange Nat. 
Bank v, Fockler 


Municipal Corporations. See DepIcaTiIoN. EMINENT Doman, 3. 


1. 


2. 


Quo Warranto. ScHoors aNnpD Scuoon Districts, STAtT- 
UTES, 11. 
Negligence. 

Whether a child who was drowned in a pond in a street, 
while at play, was guilty of contributory negligence held a 
question for the jury. City of Omaha v. Richards............ 
A city held liable for the death of a child who fell from a 
piece of sidewalk while using it as a raft upon a pond situate 
partly in the street and partly upon private property, the 
accumulation of water being occasioned by the negligence of 
the city in grading the street and in constructing a sewer, 
Td. 
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Municipal Corporations—continued. 


3. 


o 


10. 


11. 


12. 


13. 


Instructions set out in the opinion held to correctly state the 
rule as to liability of a city for failure to keep its streets in 
safe condition for the use of the public. Id............cceee 


Tazes. Water. 


. Under subd. 15, sec. 69, Comp. Stats., 1885, a tax not exceed- 


ing five mills on the dollar of the assessed valuation could 
be levied by a city of the second class or village, to pay for 
water furnished such city or village under contract. State v. 
City of Kearney..... aie taaeig eas aS ihe eas ais ate Re alas Diasec aie eek ine Dee ae 


. A city council cannot by any act of ratification bind the city 


to levy a tax in excess of the rate provided by law. id...... 
Ordinances. 
An ordinance of a city of the second class having over 5,000, 
and less than 10,000 inhabitants, which carries a penalty for 
the violation of its provisions, must, before it becomes effect- 
ive, be published for at least one week in a newspaper pub- 
lished in the city, or in pamphlet form for distribution or 
sale. Union P. R. Co. v. Montgomery... cc ccc cece cece eens 


. Notice of an ordinance of a city of the second class having 


over 5,000, and less than 10,000 inhabitants, which carries 
a penalty for a violation of its provisions, must, if published 
in a daily paper, be inserted in each issue for a week. Id. 


. Ordinances of the city of South Omaha may be proved by 


the certificate of the city clerk under seal of the corporation. 


Id. 
Piats. 


. A land-owner, by vacating his plat of an addition to a city, 


the land being within the corporate limits, does not ipso facto 
disconnect the land from the city. Kershaw v. Jansen..... oe 
Water-AMeter. 
A city of the second class having less than 5,000 inhabitants, 
and owning and maintaining water-works, cannot require an 
inhabitant, as a condition precedent to his use of water, to 
purchase and place in position, at his own expense, a water- 
Meter. Albert v. DAI. cc ccc ce ace tree cone ree enoens 
Improvements. Danvages. 
In an action against a city to recover damages to plaintifi’s 
property caused by the grading of a street, evidence showing 
the value of lots and houses separately held not objectiona- 


ble. Denise v. City of Omaha....... Rivionhetan eer er a | 


Special Assessments. ° 
The record of a special assessment authorized by sec. 6, art. 
9, of the constitution must show affirmatively a compliance 
with all the conditions essential to a valid exercise of the 
taxing power. Smith v. City of Omaha... ..cc ccc ccc cence enes 
An award of damage pursuant to sec. 116 of the Omaha 
charter (Comp. Stats., ch. 12@) upon the change of an estab- 
lished grade should show affirmatively that the appraiserg 
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Municipal Corporations—concluded. 


14, 


took into consideration the benefits accruing to the property 
in question and that the award or finding represents the dif- 
ference or balance in favor of the property owner. Jd. 


Sec. 6, art. 9, of the constitution, and the Omaha charter by 
implication limit the amount of assessment for local im- 
provements to the special benefits severally accruing to the 
lots or parcels of land affected. [d.......ccc ccc cece ene neeees 


Names. See Depvosirions, 3. PARTNERSHIP, 7. 


Negligence. See BAILMENT, 2. HusBAND AND WIFE, 1. MASTER 


1. 


AND SERVANT. MuNicIPAL CoRPORATIONS, 1, 2. RAILROAD 

CoMPANIES, 3. : 
It is not generally proper to group certain facts and state to 
the jury that if they are found to exist they constitute negli- 
gence, but it is not reversible error to do so, where the facts 
so stated are such as to induce an inference of negligence 
in all reasonable minds. Omaha d Council Bluffs R. & Bridge 
CO. Ve LOvinstOn ice cay iat one Wace se eee che Rea eedeelc Rawens 


. Where a pleader relies upon one or more specific acts of neg- 


ligence, evidence of any act not within one of the specifica- 
tions is irrelevant. Omaha & R.V. R. Co. v. Wright.......... 


. A general allegation of negligence is good as against a de- 


murrer, and under such an allegation evidence of any fact 
which contributed to the injury inflicted is competent. Jd. 


Negotiable Instruments. See ALTERATION OF INSTRUMENTS. 


1. 


2. 


CwaTTer Moxrtcaces, 3. Corporations, 1. INsuRANCE, 17. 
PiLepces, 4, 5. PrincipaL AND AGENT, 8, 9, 11. TRroveR 
AND CONVERSION, 4, 5. 
A negotiable promissory note is prima facie evidence of a 
consideration. Plummer v. Gree. ccc cece cc tence cee 


Evidence /icid insufficient to sustain a verdict against defend- 
ants as indorsees of a note. Graves rv. Norfolk Nat. Bank.... 


New Trial. See Ixsrrucrions, 8. REvrew, 22, 49-55. 


1. 


2. 


In a motion for a new trial errors as to instructions should 
be separately assigned. Graham v. Frazier 


Ordinarily, the discretion of the trial court in refusing to 
grant a new trial to permit the introduction of cumulative 
evidence is conclusive. Johuson v. Wirth 


. Assignment of error in the motion for new trial relating to 


the giving of instructions held sufficient. Cily of Omaha ev. 
TRUONG, <0 Eo wiisias orto Sige /ayin dt ase hs ade BO ia oon, Wa wad eee eae cana gals 


. The assignment in a motion for a new trial that the finding 


is not sustained by the evidence does not, in an action on a 
contract, raise the question of error in the assessment of the 
amount of recovery. Wachsmuth v. Orient Ins. Co..... 


Notary Public. See AcKNOWLEDGMENT. 
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Notice. See APPEARANCE, 1. DEPOoSITIONS, 2. EXECUTIONS, 3. 
LiMITATION OF ACTIONS, 3. MUNIciPAL CORPORATIONS, 6, 7. 
SUMMONS. 


Oaths. See Ixstructions, 11. 
Objections. See Review, 56-60. Trrat, 12, 14. 


Office and Officers. See IxjJuNcTION, 8. Manpamus. Res JupI- 
CATA. SCHOOLS AND ScHooLt DIstTricts, 5, 6, 7. VENUE. 


Official Bonds. See Res Jupicata, 2. 

Opinion Evidence. See EvipbENcE, 4. 
Ordinances. See Municipal. CoRPORATIONS, 6, 7. 
Parliamentary Law. See AssocraTions, 2. 


Parties. See Banks AND BANKING, 5. Eminent DoMAIN, 2. Part- 
NERSHIP, 7, PLEADING, 8. 

Where two writs of attachment have been levied in different 
actions on the same property, plaintiff in the later case may 
intervene in the earlier case to have the priority of the lev- 
ies adjudicated. Deere v. Eugle Mfg. CO... ccc cc cece neces 386 


Partnership. See PLEADING, 8. 

1. A partner cannot, without the consent of his copartners, 
apply firm property in satisfaction of his individual liabili- 
ties. Cady ¢. South Omaha Nat. Bank... cece ccc cece cece eee 125 

2. A partnership is a distinct entity, having its own property, 
debts, and credits; and for the purposes for which it was or- 
ganized it is a person. Campbell v. Farmers & Merchants 
Bank of Eth Creeh.c cc ccc ccc ccc ccc cece cece cect eneeeeees 144 

3. The fact that members of a firm organized a new one and 
purchased part of the assets of the former does not raise a 
conclusive presumption that the debts of the old partner- 
ship were assumed by the new one, though both were en- 


gaged in the same line of business. [d...............0-0000- 148 
4. A partnership may, in good faith, prefer part of its creditors 
to the exclusion of others. [d..........0. cece cece ceceeceee 144 


5. Evidence held to sustain a finding that defendant did not as- 
sume the liabilities of a partnership, part of the assets of 
which the former purchased. /d. 

6. The provisions of sec. 24 of the Code in relation to bringing 
a suit in the name of the firm are special in their character, 
and the prescribed mode of procedure must be followed. 
Church v. Callihan....... ccc cee eke t wie Saban lidar siden 0 Qdeoraseree 542 

7. Where the petition of a firm fails to state that it was 
“formed for the purpose of carrying on trade or business, or 
for the purpose of holding any species of property in this 
state,” the pleading is demurrable on the ground that plaint- 
iff has not legal capacity to sue, though the suit is based on 
an instrument executed to the partnership in its firm name. 
Id. 
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Partnership—concluded. 

8. On dissolution of a partnership by the death of a member 
the possession and control of the partnership assets vest in 
the surviving partner. Lindner v. Adams County Bank....... 

9. On dissolution of a partnership by the death of a member 
the surviving partner may sell and pass title to a chose in 
action belonging to the partnership. Jd. 

10. Where firm property was sold under a decree, leaving a sur- 
plus in court which the surviving partner had assigned in 
good faith to a stranger, it was held that the latter was enti- 
tled to such surplus as against the administrator of the de- 
ceased partner. Id. 


Passes. See CARRIERS, 1, 2. 


Paupers. 

1. In counties without a poorhouse the justices of the peace are 
overseers of the poor. Red Willow County v. Davis.......... 

2. After a county board has opened a poorhouse the board may 
either employ a physician by the year to treat paupers, or to 
attend each case as it arises. Jd. 

8. When a county board has opened a poorhouse and spread 
that fact upon its records, the superintendence, care, and 
maintenance of the paupers devolve upon the county board, 
Id. 

4. A county without a poorhouse is not liable for services ren- 
dered by a physician to paupers, unless he was employed by 
some of the overseers of the poor. Id. 

5. Where the petition alleges, and the demurrer admits, that 
plaintiff was employed by the county board as a physician to 
attend a pauper, it will be presumed that the board kept 
within the law, and that a poorhouse had been established. 
Id. 


Payment. See EMBEZZLEMENT. MORTGAGES, 6. PRINCIPAL AND 
AGENT, 8, 9, 11. SHERIFFS AND CONSTABLES, 38. TROVER 

AND CONVERSION, 3. 
Evidence held to sustain a finding that a mortgage had not been 
paid. WRiehards v. Waller. ...... cece ees Wi aie We: Bids eee as oe ahavee 
Secley v. Wickstrom... ..... a ea os aidtava: AG seintevelele ahelas wieseyeretiels ajerelecelna 


Penalties. See DamacEs, 2. 


Personal Injuries. See Carriers, 1, 2. 
Evidence held sufficient to support verdict. Fremont, E. & M. 
Ve BE O eG lOO b ica diel caceis ela rarahans oerioea & bare arava Pe Atos wills <u 


Physicians and Surgeons. See PAUPERS, 2, 4, 5. 

1. In a suit for malpractice in setting and treating a broken 
arm, the measure of damages is the damage accruing to 
plaintiff in excess of that which would have accrued nat- 
urally from the fracture had it been treated with the degree 
of skill ordinarily possessed by surgeons. filler v. Frey.... 
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Physicians and Surgeons—concluded. 


2. 


Plats. 


An information which sufficiently charges accused with the 
practice of medicine and surgery in a designated county, 
without first having obtained from the state board of health 
the certificate prescribed by ch. 55, Comp. Stats., states. an 
offense under that chapter. Jones v. State........eecceeeee ‘ 


See MunicrPat CORPORATIONS, 9. 


Pleading. See ARBITRATION AND AWARD, 4. CARRIERS, 5. CON- 


TRACTS, 4, EXECUTORS AND ADMINISTRATORS, 4-6. Man- 
DAMUS, 6, 7. MortGaGEs, 8, 9. NEGLIGENCE, 2, 3. PART- 
NERSHIP, 7. PAUPERS,5. TROVER AND CONVERSION, 7. 


. The fact that plaintiff learned, after issue was joined in an 


action of replevin but before trial, that he had received the 
fruits of his agent’s unauthorized act through which defend- 
ant acquired possession of the property, and the fact that 
the fruits of the act were not returned, may be proved under 
the original answer of general denial. Johnston v. Milwaukee 
E& Wyoming Investment CO... ccc cccccccccucccccccvccecsuceees 


. Objections to jurisdiction not arising upon the face of the 


petition, nor upon the summons, indorsement, or service 
may be raised by answer in connection with matter in bar. 
Herbert v. Wortendyke.......... acai thasaens Bsiviep “etbvacbua rele onarese tae aakers, 


. Plea of want of jurisdiction in an answer filed by defendant, 
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68 


182 


held, not waived by the subsequent filing of a paper author- . 


izing certain attorneys to appear for him and defend the 
action. Jd. 


. When the sufficiency of a petition is not attacked until after 


judgment, all reasonable intendments should be indulged in 
support of the judgment. Verrill v. Equitable Farm & Stock 
TIN PV OVOMOENE COs ce son eicts 5 -éace ko eR 68k oo O ere SOs ole Bihelsiaoeae-w'e 


. A judgment upon demurrer must be against the party whose 


pleading was first defective in substance. West Point Water 
Power & Land Improvement Co. t. State. sc. cece ccc cecceceees r 


4 
. A defendant who filed an answer after the court overruled 


his demurrer did not thereby waive the objection that the 
petition failed to state a cause of action. Cow v. Yearel...... 


. Petition feild not to state a cause of action against a new 


corporation as successor to an old one. Austin v. Teeumseh 
INES BORD os a4 Saccsie ea he Sw aie ape Wie ie © Oia o Se ib esee ew eae GT iS 


. Failure of plaintiff to allege that it is a firm organized in 


the state, or failure to state the names of the members, does 
not render its petition open to attack by general demurrer. 
Andrews t. School District... cc. ccc ccc cece een were ceneneeee 


. A general denial puts in issue all the material averments con- 


tained in the petition. Graves v. Norfolk Nat. Bank......... ‘ 


Pledges. 


1. 


Where chattels are pledged to secure a debt, the pledgee is 
responsible as bailee, after, as well as before, maturity of 
the debt. Butler t. Greens. ccc ccc cc cw ccc cece cece eee ee cues 
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Pledges—concluded. 

2. A pledgee who agrees to keep the property in a particular 
place is not released from liability for damages for his fail- 
ure to do so, though he was compelled by the owner of the 
place designated, to remove the property. Id. 

3. A pledgee has no right to use the property unless its char- 
acter is such as to render its use necessary for its preserva- 
CHOM ED 5 csig oO See Siew clea oieraee ar etile te Soars Sebati oa ese bee kia Oa es 

4. Where a note valid between the parties has been pledged, the 
pledgee may recover from the maker the whole amount of 
the note. Seeley v. Wickstrom....... RE TI OCC 

5. The pledgee of a note may, upon its maturity, maintain an 
action thereon or enforce security thereto, though the debt 
for which it is pledged is not yet due. Jd. 


Police Powers. See CONSTITUTIONAL Law, 2, 3. 
Poorhouse. See PAUPERS. 


Practice. See Brikrs. Costs, 1,3. JupGMENTS, 10. REVIEW, 6, 69. 
In a proceeding in aid of execution, a judgment defendant who 

is aggrieved by an er parte order requiring him to appear and 
submit to an examination may move to vacate the order 

and prosecute error from a judgment overruling his motion. 
Clarke vu. Nebraska Nat. Bank. ccc c ccc cece ees eee Cray asa 


Prejudice. See AssociaTions, 2. 


Principal and Agent. See Guaranty, 1. DEposttrons, 2. 

1. The ratification by a principal of the unauthorized act of an 
agent may be either express or implied. Johuston v. Mil- 
waukee & Wyoming DPnvestment CO... . 0 ce ccc ce cee eee cence 

2. The acceptance by a principal, with knowledge of the facts, 
of the fruits of an unauthorized contract made by his agent 
is a ratification of the agent’s act, and relates back to the 
date thereof. /d. 

3. A principal, by failing to return the fruits of an unauthor- 
ized act as soon as he learns the facts, ratifies the act. Jd. 

4. Knowledge by the principal of material facts is an essential 

element of ratification by him of agent’s unauthorized act. 
OUSNCU De TRICO eos ece8s cols bio ce Sei, ese Gia W abe eee FN ea Seba OAC 

5. An agent’s unauthorized act must be disaffirmed by the prin- 
cipal within a reasonable time after the act comes to his 
knowledge, or he will be bound thereby. Farmers & Mer- 
chants Bank of Ell Creek v. Farmers & Merehauts Neat. Bank 
OF ANDY GNSS b6 ENR INE 8S ELAR E REEL OED G5 ae ROR S 

§. A principal will not be permitted to adopt the beneficial part 
of an unauthorized contract made by his agent, and reject 
the remainder. [d. 

7. A principal sued upon an unauthorized contract made by his 
agent may, on the trial of the case, disaffirm the agent’s act, 
if at that time the act is first brought to the principal’s 


KNOWled BCs: FE: ed's: e a ei obe che Sole OS aaeA Maha Mowe semaines : 
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Principal and Agent—concluded. 

8. One making payment to a third person not the owner of a 
note, nor in possession of it, assumes the burden of proving 
that such person is empowered to collect the money. Afich- 
GVd8 Vi. WOU El ncaa eee na een ra ek Poke PEs Sherrer eens Sy eeeee 

9. The fact that one is authorized to receive interest as it ma- 
tures is not sufficient ground from which to infer that he 
has authority to collect the principal, the evidences of in- 
débtedness never having been in his possession. Jd. 

10. Ostensible authority is such as a principal intentionally, or 
by want of ordinary care, causes or allows a third person to 
believe the agent to possess. Thomson v. Sheltun........04.. 

11. The fact that one who collected a debt was not in possession 
of the note and mortgage held not to show conclusively that 
he was not the agent of the mortgagee. Jd. 


Principal and Surety. See Res JupIcaTa, 2. 

1. A surety on a contractor’s bond is not relieved from liability 
for the payment of claims of material-men because the con- 
tractor was paid at an earlier date than that fixed by the 
contract. Ming tb. Murphy. ccc ccc cence eee n eee n wenn ee ee eens 
Thorne t. MUrprycccccccccceccaes eta tig: Mieka etal ens Oa Tales Ew SR ae Bees 

. Though a surety signed a bond in the belief that the signa- 
ture of another forged as surety was genuine, the former is 
not released, where the forgery was unknown to the obligee 
when the bond was delivered and accepted. Kansas City 
Terra Cotta Lumber Co. v. Murphy...... Beads buah Oukdnd orate deena oe 


bw 


Priorities. See Mecnanics’ Liens, 2, PARTIES, 
Privity. See Rus Jupicara, 1. 

Public Lands. See Scuooi-Lanpbs. 

Publication. See MuniciepAL CORPORATIONS, 6, 7. 
Punctuation. See STATUTES, 13. 


Quieting Title. See MorrcaGEs, 9. 

Evidence held to sustain a finding that the holder of a regis- 
tered quitclaim deed was a bona fide purchaser, where the 
adverse party claimed title through a prior unrecorded con- 
veyance. Schott vV. DOSh.. ccc ccc cc cence newer eee eeseerencens 


Quitclaim Deeds. See VENDOR AND VENDED, 1. 


Quo Warranto. See INJUNCTION, 3. 
An information in the nature of quo warranto is the appropri- 
ate remedy to test the legal existence of a municipal corpora- 
tion. Osborn v. Village of OGKUNG. 0... cae ccc eee eee e nen eee 


Railroad Companies. See Carriers. DEPOSITIONS, 2. EMINENT 
DoMAILN, 1. MasTER AND SERVANT, 6. 

1. Under sec. 104, ch. 16, Comp. Stats., a railroad company is 

required to ring a bell or blow a whistle when its engine ap- 
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Railroad Companies—concluded. 
proaches a highway, and the statute fixes a penalty for a 
violation of its provisions. JMissouri P. R. Co. v. Geist...... 


2. In a civil case an instruction that a failure to give a statu- 
tory highway signal renders the company criminally liable, 
was held erroneous. Id. 


3. The failure of a company to give the statutory highway sig- 
nals is evidence tending to prove negligence, but it is error 
to instruct a jury that such a failure constitutes negligence 
and renders the company liable. Jd. 


4. Though sec. 104, ch. 16, Comp. Stats., requires a railroad 
company to give a highway signal eighty rods from a cross- 
ing, it is a sufficient compliance with the statute to ring a 
bell or to blow a whistle from the time an engine starts until 
it crosses the highway, where the starting place is less than 
eighty rods therefrom. /d. 


5. An instruction that it was the duty of the company to ring 
a bell or to blow a whistle at a distance of eighty rods from 
a crossing and to continue the signals until the engine 
crossed the highway held not reversible error, though the 
starting place was less than eighty rods from the highway. 
Id. . 


Rape. : 
Indorsement on the information of the words “rape and incest” 
held not prejudicial to one who was convicted of the crime 
charged. fager v. Statée...........0. eeiiad a sine ee sie awe $a eae 


Ratification. See CorroraTions, 4. MUNICIPAL CORPORATIONS, 5. 
PRINCIPAL AND.AGENT, 1-4, 6. 


Receipts. See EMBEZZLEMENT. EXECUTORS AND ADMINISTRATORS. 
13, 14. 


Receivers. See BANKS AND BANKING. REVIEW, 62. 
Held, That the pleadings and proof failed to show error in 
overruling an application for the appointment of a receiver. 
Broten D. FUZNOHI i. eos ce baw 5d as oes EES Swe ee BER Ew 


Records. See EVIDENCE,13. JUDGMENTS, 4. 


Reference. 

A party who appears before a referee at the time fixed for 
trial and treats the reference as embracing all the issues, 
and requests findings on all controverted questions will not, 
upon the coming in of the report, be permitted to assail the 
findings on the ground that they are unauthorized by the 
order of reference. Moline v. Wo0d.......cc cece cece eee e cena 


Registration. See CHATTEL Morrcaces, 5. DEEDS, 6. ScHOOL- 
Lanps. VENDOR AND VENDEE, 1. 


Rehearing. See REVIEW, 63. 


440 


869 


INDEX. 


Remittitur. 
Where a letter showing plaintiff’s claim to be $16 less than that 


sued for was erroneously excluded from evidence, the filing 
of a remittitur for that sum in the supreme court was made 
a condition of affirming the judgment below. Aultman v. 
MTU 505-3 ois ee FEDS Fa ECE LER EES ESS OWE De Dos SURO RSS 


Rents. See MortTGaass, 2. 


Replevin. : 
1. In an action of replevin, proof of the ratification of an unau- 


10. 


thorized act of plaintiff’s agent, through which defendant 
acquired possession of the property, may be admitted under 
a general denial. Johnston v. Milwaukee & Wyoming Invest- 
ment CO. ..cseeseee duals rere breveig Seige See as ane ia e Ans dees welelea Dales S 3 


. Where plaintiff in replevin proves that he was in possession 


under claim of ownership at a time when the property was 
seized by defendants, the latter, in justifying under a dis- 
tress warrant, must introduce competent evidence of its ex- 
istence. Barkley v. Leiter..........c scene Br silaiwlas avhieleieiste tie reves 


. A defendant who unsuccessfully seeks to establish a right of 


possession in himself is liable for costs, though no demand 
was pleaded or proved. Tilden uv. Stilson........ 6. cee ee eee 


. Where defendant claims a special interest only in the prop- 


erty by virtue of a lien, his measure of damages, in case 
the property cannot be returned, is the amount of his lien 
with interest and costs, within the value of the property. 
Creighton v. Haythorn.. ccc cece ccc ce ence nent ene een eeee 


. Damages assessed in favor of plaintiff for unlawful deten- 


tion and for loss and injury to the property held not excess- 
ive. ROSECrANS V. ASAY.. ccc ccc eee c ene cette teen e tee eneee 


. Special damages not pleaded by plaintiff cannot be recovered 


by him. Id. 


. Petition in replevin held sufficient, after judgment, to sustain 


findings for plaintiff. Id. 


. A verdict for defendant whose claim arises from a lien, with- 


out a finding as to the value of his possession, is not respon- 
sive to the issues and is contrary to law, within the mean- 
ing of sec. 314 of the Code. Creighton v. Haythorn........... 


. Evidence held sufficient to sustain a judgment against plaint- 


iff. Johnson v. Columbus Biygy CO... ccceccenccerececerncans 
In replevin the question for determination is that of the 
rights of the parties with respect to the possession of the 
property at the beginning of the suit. Brown v. Hogan...... 


Res Judicata. See Counriss, 1, 3. EXECUTORS AND ADMINISTRA- 


1. 


Tors, 11. 
A judgment against an overseer of highways in a suit 
against him for trespass for removing a fence held a bar to 
a subsequent action by his successor in office to restrain the 
obstruction of the alleged highway, where the rights of the 
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Res Judicata—concluded. 
parties depend upon the facts in issue in the former case, 
though defendant in the injunction suit was grantee of 
plaintiff in the action of trespass. Holsworth v. O’Chander.. 
2. A judgment of amercement in an action against an officer is 
conclusive as against him in a subsequent suit on his bond 
and prima facie evidence against the sureties. Irire Ass'n of 
Philadelphia ve RUDY. ccc ccc cece ewe eee tence seeeerseee i 


Residence. See ATTACHMENT, 3-6. 


Review. See ASSOCIATIONS, 3. ATTACHMENT, 9. BILL OF EXCEP- 
TIONS. Costs, 1. CrimMINAL Law, 7, 10. INSTRUCTIONS. 
INSURANCE, 14. RaAtLroap CoMPANIES, 2, 3, 5. REMITTITUR. 
WITNESSEs, 1. 

1. A judgment of the district court in an action at law can 
only be reviewed in the supreme court by a proceeding in 
error. Campbell vr. Farmers & Merchants Bank of Elk Creek.. 

2. Where the character of the proceeding below is am)iguous, 
a construction imputing to the trial court an orderly dis- 
position of its business according to judicial methods may 
be adopted in criminal cases, though leading to a reversal of 
the judgment. Buckett r. State... ccc cc cece ee ete ene 

3. In the absence of a clear abuse of the power of a court to 
make and enforce rules, its discretion in that regard will not 
be controlled by a reviewing court. Andres r, Kridler....... 

4. Order denying appointment of receiver held to be without 
error, Brown v. Fitzpatrick... 0c. ccc cee cen eee e tenes 

5. One who is not an appellant cannot obtain relief on appeal. 
Rogers v. Central Loan & Trust CO... ccc cece cece cence neces 

6. Defendant’s cross-petition having been held insufficient, the 
cause was remanded with permission to amend it below. 
American Lachange Nat. Bank v. Foekler.. ccc cece cece cee ceeee 

Assignments of Error, 

\. An assignment of error relating to a group of instructions, 
where the ruling as to any one Of the group against which 
the assignment is directed is without error, may be over- 
ruled. Johnston vr. Afilwaukee & Wyoming Investment Co...... 
Graham VO. Frazier... cc case cc cw anc ceccccee oc ecceseseecccecnee 
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StottgTe U. OGdem.ccccscccsvccescvccsccsscccecscccsecseccesees 
Dempster Mill Mfg. Co. v. First Nat. Bank of Holdrege......... 
Union P. RB. Co. v. Montgomery... ec cc cccseccccccccccvcceccecs 
Creighton C. HaYytROrn.. ccc ccc cece tener eee e een e en eeneeees 
Denise v. City of OMAN... ccs ccc ccc cece erence cee re ce nsneecees 
Adtna Ins. Co. V. SiMMONG. cc ccc cece cc ccc cece cece ceeeanevees 


8. Where an assignment of error refers in gross to a Series of 
propositions in separate paragraphs of the charge to the 
jury, it need not be examined further than to ascertain that 
one of the series was correct. Denise v. City of Omaha...... 
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9. 


10. 


11, 


12. 


13. 


14, 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


Errors in the admission of evidence, to be reviewable, must 
be specifically assigned in the petition in error. Graham v. 
PRGA sacatace aie a0 eh Ate ign ead iad cakes PIR RAR Reed Reed ak UN wae 
An assignment that the verdict is contrary to law does not 
present for review alleged errors in the instructions. Dregel 
DIS oe Bs tPA hay We OS TRA DE A IRAE 
An assignment that the verdict is contrary to law raises the 
question whether the verdict is contrary to the law as con- 
tained in the charge given by the court to the jury. Id. 


An assignment that the court erred in admitting testimony 
is too indefinite. City of Omaha vu. Richards. .... 0... cece eee 


An assignment that “the court erred in excluding testimony 
material to the issue” is too indefinite. Burke v. Brown..... 


Rulings on evidence will not be reviewed unless assailed by 
an assignment of error. Denise v. City of Omaha............ 


Plaintiff in error should specifically state in his petition the 
action, or the omission, of the court of which he complains. 
tne Ins. Co. v. Simmons. .......6 apie niga adabatacacele psy staue aaelaretee’s 


Only acts or omissions of a district court which are spe- 
cifically assigned both in the petition in error and in the 
brief in support thereof will be considered. Id. 
An assignment of error that a verdict is contrary to the in- 
structions of the court may be overruled where it appears 
that the verdict is in accordance with any one of the instruc- 
tions. Id. 
The burden is upon the party complaining of the action of 
the trial court to specifically point out what is complained 
of and show that it was prejudicially erroneous. Id. 
An assignment, “Errors of law occurring at the trial and 
duly excepted to at the time,” in a motion for new trial 
sufficiently raises questions as to admission or exclusion of 
evidence; but is not sufficient in petition in error to present 
such questions to supreme court for review, as the latter 
must designate the evidence, the admission or exclusion of 
which is assigned for error. Fremont, E. & M. V. R. Co. v. 
ROO cccccrccccccvccscseesesterevecerseransensnereeeesersece 
Bill of Exceptions. 
The failure of a defeated party, through his own neglect, to 
secure a true bill of exceptions, presents no ground for re- 
versal. Blomgren v. Holmquest.......cceereeceerenereccrenes 
Affidavits used in the district court cannot be considered in 
the supreme court unless embodied in the bill of exceptions. 
Winick vo Minick... cc ccc ccc ccc cece cee eee een eee tenet 
Affidavits on motion for a new trial cannot be considered in 
an error proceeding unless preserved by a bill of exceptions. 
PROS€CVANS Vi ASAYs. sec cecee eee n seen teen n nero enentereenr sees 
The exclusion as evidence of a paper or document not subse- 


65 


961 


90 


99 


245 


724 


811 


900 


49 


89 


512 


962 


INDEX. 


Review—continued. 


24. 


25. 


26. 


27. 


28. 


29. 


quently embodied in the bill of exceptions cannot be re- 
viewed. Graham v. Frazier........ Gisbiegas or eeidanne’s Wreck wacarter areas 


Statements in a bill of exceptions that it does not contain all 
the evidence must be taken as true, though the certificate 
to the bill states that it contains all the evidence. Greene 
v. Greene ..... sig bine Seuss ale a GO g era de we Slee Rss Siew ia Kayes one Sea athe 4e.6 
Assignments relating to errors occurring at the trial may 
be disregarded in absence of a bill of exceptions. Denise v. 
City OF QMandA vied iss race Boh et 5 BR PRESS eels OE aes 
Errors occurring at the trial cannot be reviewed in absence 
of a bill of exceptions. Id. 
Briefs. 
In addition to a concise statement of the facts of the case, 
plaintiff in error, under an appropriate heading, should state 
in his brief each particular thing the district court did, or 
refused to do, of which error is alleged, collating under such 
heading the arguments and authorities sustaining his con- 
tention. Mina Ins. Co. V. SiMINONS.. cc ccecevccvecceccccecne 
Evidence. 
A question of fact determined on conflicting evidence will 
not be reviewed. Graham v. Fracier sc. cc ccc ccc cee cee cee eeeee 
SORNSON LD. WANT oo. 5 sce. g.sceaa blaiale od 5 68: 68 e:8 (Nie U.aiw 8 e\9.¥ dlecy Sd.0'o we eb 
McCormick Harvesting Maehine Co. v. Seeman......... srtomtanuens 
Halbert v. RosendBalm..... ccc ccc c cece cee cence eee cence eeeee 
Council Bluffs Canning Co. v. Omaha Tinware Mfg. Co........ 
PUTNEW Vs: MANO ion coe alae RON bing Petia ie Biss, 8 ew A View olen aso 
Sterltt gO. FOU GMa. b.5 Sisson ee 6 oie Aa ein a hie 8 Se NR OG Bares eee Oe 
‘King v. Murphy.......ceces Rote eye's ASdeos a wharnoda tee eas 
A finding, where the evidence is conflicting, will not be dis- 
turbed unless manifestly wrong. Crites v. Hart..........66. 
Davidson v. Crosby...... eT Eee ee ee eee CTE eer ee Tee 
SDUr eli: Vi DOAN a cici5 0 6 ase Sd diss ih Dae h. 8 lai ne ow a ow Oe Edens BESO S s 
In absence of a bill of exceptions, the judgment may be af- 


30. 


31. 


32, 


33. 


34. 


35. 


firmed, where the sufficiency of the evidence is the only ques- 
tion presented. Aultman v. WeICh..... cc cece cece eect eee ees 
Where the only question presented is one of fact, as to which 
the evidence is conflicting, the judgment may be affirmed. 
Bartram v. Sherman.....c.ceeee etlat cece dc 4P5icgue cenelaverver aveseeabupe, 8 Scobie 
On motion to dismiss a proceeding in error because the judg- 
ment below had been satisfied the evidence was held insuffi- 
cient to show that the satisfaction was procured by duress. 
Boatright v. Enewold. ... ccc ccc ccc cece cee eset ences recs eeee 
The sufficiency of the evidence to support the findings will 
not be examined where part of the testimony has been 


omitted from the bill of exceptions. Grecne v. Greene........ 5 


On trial to the court without a jury the admission of incom- 
petent evidence is not ground for reversal. King v. Murphy.. 
Where the evidence is confiicting, the judgment will not be 
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36. 


37. 


38. 


39. 


40. 


41. 


42. 


43. 


44, 


45. 


46. 


47. 


48. 


reversed merely because, in the appellate court, the prepon- 
derance seems to be in favor of the plaintiff in error. Greer 
BD WARE iia Saad Shee ie Be Siw dh ba Rely altg ake ve eit etwre hh, he bee 


Final Orders. 
Proceedings below cannot be reviewed until a final order has 
been rendered. Hall County v. Smith........- cece eciele ot, 
In a proceeding in aid of execution an order requiring a 
judgment defendant to appear and submit to an examination 
is a final order from which he may appeal. Clarke vu. Ne- 
braska Nat. Banh... ccc ccc ce cece ce ee ee cae e ween en eee ences 


Harmless Error. 
A judgment should not be reversed for the admission of im- 
material evidence which did not prejudice the rights of the 
party complaining. Grahant v. Frazier... ccc cece ee eee 
A defendant against whom judgment has been rendered can- 
not complain because the court instructed the jury to deduct 
from the damages recoverable by plaintiff the amount of a 
set-off not pleaded by defendant. Butler v. Greené........... 
Error in excluding evidence held harmless where similar evi- 
dence was admitted. Halbert v. Rosenbalin...........0.-000- 
Error, if any, in overruling a motion to dissolve a tem- 
porary injunction held cured by vacating such injunction 
upon rendition of the final decree. King v. Murphy.......... 
Issues. 
A district judge has no authority to certify a question to 
the supreme court for decision without having ruled upon it. 
Lancaster County Bank v. Gillilan.. ccc ec ecw eee eens 
On appeal to the district court the cause must be tried with 
the issues unchanged, except as to matter arising after the 
trial in the inferior court. Halbert uv. Rosenbalm............ 
A question not presented below may be disregarded on re- 
view. Dayton Spice-Mills Co. v. Sloan... cece cee cece eee 
No question of law being presented by the record, the judg- 
ment may be affirmed, where the instructions properly state 
the issues and the evidence sustains the verdict. O’Brien 
Di POL GORES og 560k hae KAA ARS EN ae FOLDS DOE TRRRE RNS COT REN STE 


Jurisdiction. 
Unless the petition in error is filed within one year after 
rendition of-the judgment below, the supreme court does not 
acquire jurisdiction to review the proceedings on error. 
Campbell v. Farmers & Merchants Bank of Elk Creek.......... 
In absence of a certified transcript the supreme court does 
not acquire jurisdiction to review the judgment below. Wach- 
smuth v. Orient Ins. CO... .ccccecececeees Dire ate wise we eieaes 


Jurisdictional Amount. 


Secs. 985, 1017, of the Code, denying appeals from judgments 
of justices of the peace, where the amount claimed does not 
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49. 


50. 


51. 


52. 


53. 


54, 


56. 


57. 


58. 


59. 


60. 


61. 


exceed $20, are not repugnant to the constitution. Chicago, 
B. & Q. BR. Co. v. Headrick..... ccc cece ccc eee nec e eee eunenee 


New Trial. 
Errors in instructions should be separately assigned in the 
motion for a new trial as well as in the petition in error. 
Graham v. Frazier... ccc cc ccc ewe cece erence ence ee eeneneree 
In a motion for a new trial an assignment that “the court 
erred in giving instructions 2, 3, 5, 6, 7, and 8, and each of 
them asked for by plaintiff,” is sufficiently specific for a re- 
view of each of the instructions. Aultman v. Martin.........+ 
A motion for a new trial is not necessary to obtain a review, 
on error, of an order refusing to permit a third person to 
intervene in an action. Deere v. Eagle Mfg. Co.........0e00 
A motion for a new trial is not necessary to a review of the 
decision of the district court in reversing, in an error pro- 
ceeding, a judgment of the county court. Weitz v. Wood Reap- 
ing & Mowing Machine Co........ cece cece e een ees cratayeioiarerscae 
Rulings, except such as are made during the trial of a cause, 
to be avallable in an error proceeding, should be specially 
assigned in the motion for a new trial. Andres v. Kridler.... 


An assignment that the court erred in admitting or exclud- 
ing certain evidence may be disregarded where no complaint 
of the rulings on evidence is made in the motion for a new 
trial. Burke v. Brown... cc ccc eee eee eee dedeesravdlerarecs 
Error assigned in motion for new trial to group of instruc- 
tions is unavailing where any one thereof is without error. 
Fremont, BE. & M. V. R. Co. v. Root...... ecaie Gd einiete a ake Sg Pa areee 


Objections. 
An objection to the admissibility e*. testimony cannot be 
raised for the first time in the reviewing court. Graham v. 
BVOC aap esie sc 4 Ae SSE 8 SEER FSRE REA S ERE REE CRT RO RE TRH 
In a suit for a divorce, objections not made below to adju- 
dicating the husband’s rights in land, the title being in the 
wife, will be disregarded on review. Greene v. Greene....... 
On appeal from an order confirming a sale the supreme 
court will consider only the specific objections made below 
to the confirmation. Creighton University v. Mulvihill....... 
Allegations of error as to admitting evidence not objected to 
will be disregarded. Denise v. City of Omaha................ 
An order sustaining an objection to a question put by a 
party to his own witness will not be reviewed, where the 
party failed to make an offer indicating what he expected to 
prove. Id. 
Presumption. 

Where a bill of exceptions has been quashed it will be pre- 
sumed that evidence was introduced which sustained the 
judgment. Van Etten v. Test... ccc ccc cece cece ceccccceecens 
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Review—conciuded. 
Supersedeas. 
62. An order appointing a receiver pendente lite cannot be super- 


63. 


64. 


65. 


66. 


67." 


68. 


69. 


70. 


71. 


72, 


seded as a matter of right during the pendency of an appeal 
from the order. State t. Stull... ccc cece cee eee een eeneeee 


Transcripts. 
A judgment of reversal entered upon an erroneous trans- 
cript showing error in the record may be set aside upon 
rehearing, where a correct, amended transcript shows that 
the judgment below is without error. Scarborough v. Myrick, 
The transcript of the record of the district court imports 


An agreed statement of facts being a part of the transcript 
of the proceedings below should not, in the supreme court, 
be stricken from the files as a bill of exceptions, though the 
statement cannot be considered upon review. Avwliman v. 
WLC. 22s Sinn se Mais REE SOR ek BAO eae ee Reis 
The giving of an instruction is not reviewable upon a trans- 
cript which fails to show that the party complaining ex- 
cepted to the ruling. Merrill v. Equituble Farm & Stock Tm- 
PVOCINONT COs lacs dees ered ick Basen 4.46 CE RETR Bhi HERG CHE ase 
Journal entries of the rulings on pleadings must be taken 
as true statements. Church G. Calinan. ccc ccc cece eee ere eee 
A petition in error filed with an unauthenticated transcript 
may be dismissed. Hinspahr v. Huvchange Nat. Bank of Hast- 
EIB iio es Bpin dia. acand ork ase Riesd, Bee aah bra ieee Ca Bienes CNA aad ole ae. gras Wireha S 
Several judgments in cases consolidated cannot be reviewed 
on the transcript of a single judgment. Wachsmuth v. Orient 
ENG GOs. 5b G EHR TR ORR ERS HENNE TIO EER Oe Me eee 
Neither a stipulation as to the character of the judgment be- 
low nor a recital in the petition in error, will take the place 
of a certified transcript. /d. 


Witnesses. 
That the testimony of a witness is unintelligible to the ste- 
nographer afiords no ground for reversal. Blomgren v. Holm- 
QUESE vec cee ee enee Se orwri hen nes, phil aehan esas oeie eee Cues Rare 
In absence of an abuse of discretion on part of the trial court, 
error does not appear in an order denying a request to have 
witnesses excluded from the court room during the trial. 
Halbert v. Rosendalar. ccc ccc cc ccc cece cence acca cc eeereeeneee 


Robbery. See Crmixa Law, I, 2. 


Rules of Court. See Briers. Courts. Jury, 5. 


Sales. See FRAUDULENT CONVEYANCES. GUARANTY, 1. VENDOR AND 


1. 


VENDEE. 
The measure of damages for the seller’s breach of contract 
in failing to make delivery is, generally, the difference be- 
tween the contract price and the fair market value of the 
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Sales—concluded. 
property at the time and place specified in the agreement. 
Crahane t. Frazier sicik coaceee sees ee he eae cba ee ae weed Rea E bee 
2. Verdict for plaintiff in an action for the price of goods sold 
and shipped to defendant held sustained by the evidence. 
DpeLel V:- DAntels sos cies hstwistecantee bine iv Os 8a ape eH AES Cae 


School-Lands. 

1. The assignee of a school-land lease obtains no rights as 
against the state until the assignment has been entered of 
record. Langan v. Binfield... ccc ccc ccc cence cere e nee eens 

2. An assignee of a school-land lease whose assignment has not 
been entered of record as required by statute is not entitled 
to redeem from a forfeiture of the lease. Id. 


Schools and School Districts. 

1. Under sec. 9, subd. 1, ch. 79, Comp. Stats., it is the duty of 
the county superintendent to determine the amount due, on 
account of public property, to a new district erected from 
older districts, upon the basis of the taxable property in the 
respective districts at the time of the division. School Dis- 
Sick £.. SCHOOL DIStv thi vicccca dex hia ea Vee ES TAREE RARER ERD 

2. The interest of a new school district in the property of the 
districts of which it was formerly a part should not be de- 
feated through failure of the county superintendent to take 
action in regard to a division of the corporate property. Id. 

3. Presentation of a claim to the secretary or committee on 
claims held not a condition precedent to the commencement 
of an action on the claim. Andrews v. School District........ 


4. A school district like that of the city of McCook cannot con- 
tract an indebtedness for furnishing a schoolhouse, and issue 
warrants payable in the future, with interest, to the con- 
tractor or order. Id. 

5. The teacher in a district school is not a public officer. State 
v. Smith .....65 berate hat siubyeieyers Wik aeabshace erates tea ees, Sepia eid fare x 

6. A contract to teach in a district school is one of employment, 
the district, represented by the school board, being an em- 
ployer and the teacher an employe. Id. 

7. The state superintendent, the county superintendents, and 
the school district boards have the general care and super- 
vision of the free schools. /d. 


Sentence. See CrimrvnaL Law, 7. IntToxicatmne Liquors, 3. 


Set-Off and Counter-Claim. See RevirEw, 39. 

The defendant in an action by the assignee to recover money 
due to an insolvent banking corporation may set off against 
the amount owing by him to the bank an indebtedness of the 
latter to him. Bernstein v. Coburn... ccc ccc ec ccc esse encee +s 


@ 
Settlements. See ComPpROMISE AND SETTLEMENT. 
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Sheriffs and Constables. 
1. A sheriff is entitled to mileage at the rate of five cents per 
mile for conveying insane patients to the hospital. Smith v. 
Franklin County ....... O84 '6:8\ 580 wees og ig the, ert aLGnd oye Biweia bert ‘ 


2. In a suit on a sheriff’s bond for proceeds of a sale the evi- 
dence was held insufficient to sustain a verdict for defend- 
ants. Fire Ass’n of Philadelphia v. Ruby... .cccc ccc caeee awakes 


8. In a suit against a sheriff for failing to pay the proceeds of 
a sale to the proper person the officer does not discharge 
himself from liability by showing that he paid the money 
which he received to the clerk. Id. 


Special Assessments. See MuNIcIPAL CorRPORATIONS, 12, 14. 
Special Findings. See TRiat, 10, 11. 


Statute of Frauds. 
Contract of an agent in name of principal for sale of Jands is 
void, unless authority of agent is evidenced by writing. 
O'Shea t. Ri€C.. cc ce cee wees Haale Se Reka abs okatne new Renee 


Statutes. See Birt oF Exceptions, 2. ConsTiTurionan Law. 
PARTNERSHIP, 6. TABLE, ante, p. lv. 

1. A law is general where it operates alike on all persons or 
localities of a class, or who are brought within the relations 
and circumstances provided for, the classification so adopted 
by the legislature having a basis in reason and not being 
purely arbitrary. Livingston Loan & Building Ass’n v. Drum- 
PRONE nse 5a eee Pee CAR a Wa ET OR EOS ES C8 HOR Ra ee y 


2. Ch. 107, Session Laws, 1887 (Criminal Code, sec. 87a), re- 
quiring persons who erect and maintain mill-dams in 
streams to provide fishways, is unconstitutional, the sub- 
ject not being expressed in the title of the act. West Point 
Water Power & Land Improvement Co. v. State... ccc ce eee eens 


3. Where it is sought to amend a legislative enactment the 
amended law must be set out in the new act and, in addition, 
contain a provision for the repeal of the old law so amended. 
State v. City of Kearney... .cccce ccc ee en eeee a wtatiewbass siekaiviel 


4. The act to amend subd. 1, sec. 69, ch. 14, Comp. Stats. (Ses- 
sion Laws, 1885, p. 161), providing for tax levies for water- 
works and other purposes, does not conflict with sec. 11, art. 
3, of the constitution relating to amendments, Id. 


5. Though there is apparent confusion in the application of an 
act to an existing statute sought to be amended, the amenda- 
tory act will not be declared unconstitutional, where the in- 
tention of the legislature is not doubtful and the amendment 
is consistent with the title and subject-matter of the original 
law. Id. 

6. A statute without an emergency clause does not go into ef- 
fect until three calendar months after the adjournment of 
the legislature. Id. 
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Statutes—concluded. 

7. The amendment of a subdivision of a section of a desig- 
nated statute is not unconstitutional merely because the 
amendatory act does not contain the entire section as 
amended. Id. 

8. The act of March 10, 1885, to amend sec. 69 of an act enti- 
tled ‘‘‘An act to provide for the organization, government, 
and powers of cities and villages,’ approved March 1, 1879” 
(Session Laws, 1885, p. 162), does not conflict with sec. 11, 
art. 3, of the constitution, though an act was passed with an 
emergency clause March 2, 1885, amending a subdivision of 
said section 69. Id. 

9. Specific provisions of a statute relating to a particular sub- 
ject will prevail over general provisions in the same enact- 


10. A legislative enactment will be construed to operate only 
prospectively, unless the intent to the contrary is plainly 
OXPIeOSseds. Lissa wesieccre win bone also He eeew eh woeibee etre a deane 337 

11. That portion of the act of March 31, 1887, entitled “An act 
to amend sec. 69, art. 1, ch. 14, Comp. Stats., and to repeal 
said section (Session Laws, 1887, p. 291), providing that a 
city of the second class or village may pass an ordinance 
providing for a tax not exceeding seven mills on the assessed 
valuation to pay water rent, has no retrospective operation. 

Td. 

12. Where an act is complete in itself, the legislature may, under 
the title of an act to amend the former one, substitute an- 
other law of similar complete character, and so long as its 
provisions are germane to the title and subject of the act 
amended, it may be valid, though operating incidentally to 
modify other statutes. Henry ro Ward... ccc ccc ccc eee ee 393 

13. The comma after the word “acknowledged” in the fourth 
line of ses. 6, ch. 6, Comp. Stats., is an interpolation. 
Sager t. SUmmers.c ccc ccc ec cece cece e eee eee een ee eeees 459 

14. Where the legislature adopts a statute of another state, the 
judicial construction of the highest court of that state is 
likewise adopted. Forrester v. Kearney Nat. Bank..........- 655 


Stenographers. See Bilt or Exceptions, 10. 
Stockholders. See BanKS AND BANKING, 3-5. 
Storage. See BAiLMENT, 6. 

Street Railways. See DamacEs, 1. 

Streets. See DEDICATION. 


Summons. See APPEARANCE, 1. 
Service made within the state upon the managing agent of a for- 
eign corporation held sufficient to confer jurisdiction upon 
a district court, under sec. 59 of the Code. Council Bluffs 
Canning Co. v. Omaha Tinware Mfg. CO... ccc ccc cee e eee e eee 537 


INDEX. 


Supersedeas. See REVIEW, 62. 


Surface Water. 

Plaintiff cannot recover for damages caused by the drainage 
of water into a ravine on his farm from a pond on defend- 
ant’s land, where plaintiff admits that the ravine is a natural 
waterway and that the water generally, from that portion of 
the country, flows through the ravine. Rath v. Zembleman.. 


Tacking. See ADVERSE POSSESSION, 6. 


Taxation. See MorTGAGES, 1. MUNICIPAL CORPORATIONS, 4, 12, 14. 
REPLEVIN, 2. 

1. A description is sufficient if, by reference to generally known 
plats or otherwise, the land is described with such certainty 
as to afford notice, and protect the owner’s rights. Kershair 
DT ANSON Sil. c6 Be Ai dea ale Ore: 50 io Wis TELS ees FAO MS O9S a aate eisers idetisele eatace 

2. The owner of taxable land cannot avoid payment of taxes 
because the description of the land on the assessment roll 
and tax list does not refer to a lawfully existing recorded 
plat or subdivision. Id. 


Teachers. See SCHOOLS AND SCHOOL DISTRICTS, 5, 6. 


Tender. 
A formal tender of money is not required where it is disclosed 
that it would have been fruitless, if made. Graham v. Frazier, 


Time. See LIMITATION or AcTIONS. REVIEW, 46. STATUTES, 6. 
Transcripts. See REVIEw, 63-70. 


Trial. See CrimiNAL Law, 6. Equity. INguNCTION, 2. INSTRUC- 
TIONS. INSURANCE, 14. JURY. REFERENCE. REVIEW, 14, 
23, 56, 60. TROVER AND CONVERSION, 1. 

1. That the testimony of a witness was unintelligible to the 
stenographer affords no ground for reversal of a judgment. 
Blomgren U. HOUMQUest. ccc ccc c cc cccc seen cee eeeeene reese eeees 

2. It is the duty of parties to assist in preserving the evidence, 
and the failure of the defeated party, through his own 
neglect, to secure a bill of exceptions is not ground for re- 
versal of a judgment. Id. 

3. Where the right of plaintiff to possession has been shown 
in an action of replevin, the court may direct a verdict in 
his favor in the absence of proof of the existence of a dis- 
tress warrant under which alone defendant claims. Barkley 
De LOU CN. fos eieb0 sie ware ee ecw ani dees bolerd Scaled Wrayslatarprarccalerdig wane Galen, aee 

4. The following remark field not prejudicial error: ‘The court 
states in the presence of the jury that this line of examina- 
tion has developed the theory of the plaintiff.” Graham v. 
uy: bs) ee ne re ee ee ee ee re 

5. A court is not obliged to submit to the jury evidence not ap- 
plicable to any issue made by the pleadings. Schiclds v. Hor- 
kG | ee re ee ae eee eee eee ee eer ee Tee ere yee a ere 
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Trial—concluded. 
6. An exception to instructions en masse is unavailing unless 
each paragraph is erroneous. Union P. R. Co. v. Montgomery, 429 
7. Error in excluding evidence held harmless, where similar 
evidence was admitted. Halbert v. Rosenbalm..........ese+++ 498 
Denise v. City of Omaha....... sete hSe a Sw asranale tie eee wees s .. 150 
8. The court may, in its discretion, deny a request to have 
witnesses excluded from the court room during the trial. 
Halbert v. RosenbBalm..... ccc ccc cece cen ece sen enees end euareeeeroret 498 
Where impartial minds may draw different conclusions from 
undisputed facts, the question is one for the determination 
of the jury. Thomson v. Shelton...... Shi'a laa eiieval oxeee gin asaie'e-s eee O44 
10. Where a special finding of fact is inconsistent with the gen- 
eral verdict, the former controls, and the court may give 
judgment accordingly. Johnston v. Milwaukee & Wyoming In- 
westment CO. occ ccc ccc cease nce tceesescens Pelee ene secscccees 68 
Chicago, B. & Q. R. Co. v. McGinnis.....c. cece Josverececaes. O49 
11. Where a special finding of fact is a conclusion drawn from 
other special findings, and is manifestly wrong, it may be 
disregarded. Johnston v. Milwaukee & Wyoming Investment 
CO ae a aekte BS i vinieca fae aden ote dee ew Stata Wtacaleras Sete ep nelees boa nsweide sieceseerers 68 
12. After answers to special interrogatories have been returned 
with the general verdict and received and recorded without 
objection, it is too late to complain that they were not signed 
by the foreman of the jury. Thompson v. Thompson......-... 157 
13. A special finding, made at the request of one party after 
judgment and without notice to the adverse party, is void. 
Wachsmuth v. Orient Ins. Co... cc cece cece cee cece seve cens ~+ 590 
14. Objections to form or terms of a verdict should be made at 
the time it is rendered. Yankton, N. & S. W. R. Co. v. State... 272 


Trover and Conversion. 

1. A verdict for a defendant who did not appear, and whose de- 
fault has been entered, is contrary to law. Herbert v. Wor- 
tend yk ...cccccseucescnseveceaccene ste ietdheya at elesneen a Mievesepeeetece 182 

2. The measure of damages in an action by a mortgagee for the 
conversion of mortgaged chattels is the amount of the mort- 
gage, not exceeding the value of the property converted. 
Kasper v. Walla..... fanaa: tsena tonne ove Bighe eid ewe se areueieiels 6 Haledon ba SLES. 


% 


38. Where a guardian mortgaged his goods to a trustee to se- 
cure a Claim of the ward, and the trustee sued the guardian’s 
creditors for conversion of the goods, defendants may prove 
that a portion of the debt secured was paid by the guardian 
to the estate of the ward. Plummer v. Green......ceceeeeeees 316 

4. The owner of a note wrongfully in possession of one who 
colected and appropriated to his own use the installments 
of interest as they matured may recover from the latter the 
aggregate interest thus collected. Halbert v. Rosenbalm...... 498 

5. The measure of damages for the conversion of a note is its 
value at the time of the conversion, with interest. Id. 


INDEX. 


Trover and Conversion—concluded. 


6. 


In a petition by a firm to recover the value of property in 
which the firm had a special ownership by virtue of a chat- 
tel mortgage executed to the partnership in its firm name, 
there must be an allegation as to partnership, under sec. 24 
of the Code. Church v. Callthan....cccccccccecccees sisisicalaisees 


. In an action for conversion, a general allegation that de- 


fendant unlawfully and wrongfully converted the property 
is sufficient. Sanford v. Jensen..... tidy Siassvave sofa acerevare ere oielecesecare 


Trusts. See BANKS AND BANKING. FRAUDULENT CONVEYANCES, 6. 


1. 


2. 


Ultra 


HoMESTEAD, 4. INSOLVENCY, 1. INTEREST, 1. 
Trust funds do not lose their character as such by being 
deposited in bank by the trustee to his own account. Cady 
v. South Omaha Nat. Bank....cccecccccesvcenes Sisisi stewie we eeeré ie 
So long as trust funds can be traced and distinguished in the 
hands of the trustee or his assigns, they remain subject to 
the trust. Jd. 


Vires. See Corporations, 11. MUNICIPAL CORPORATIONS, 5. 


Usury. See Burtpine AND LOAN AssocraTions, 1. 


Variance. See INDICTMENT AND INFORMATION, 2, 3. 


Vendor and Vendee. See ADVERSE PossEssion, 2. DAMAGES, 2, 


1 


The holder of a registered quitclaim deed, who purchased 
in good faith, takes title superior to that acquired under a 
prior unrecorded deed of which he had no notice. Schott 
Ds DD OST tone seca 4:0 iene wees Siaiipresa’e ai elers seid sthaserare arses aestes Rchalisteh ee ei W.clare 
In an executory contract for the sale of realty the title re- 
tained by the vendor is security for the unpaid purchase 
money. Hendrig v. BUrher... ccc ccc ec cere cece seen cnnecoeee oe 


. In an executory contract for the sale of realty the vendor, 


upon default of vendee, may treat the contract as a mort- 
gage and foreclose it as such. Id. 


. Equity treats the vendor as the trustee of the purchaser and 


the purchaser as the trustee of the purchase money for the 
vendor. Id. 


. In a suit to foreclose a contract, the character of the decree 


must be determined by the particular facts and circum- 
stances of the case and the equitable rights of the parties. 
Id. 


. Evidence held to establish an affirmance by plaintiff of the 


contract sought to be rescinded on the ground of fraud. 
Pollock v. Smithy... cc ccccccccccncrcecvccccvecnsereseenssececs 


. One who was deceived by fraudulent representations of an- 


other may elect to rescind the contract of sale and reclaim 
the property parted with, or to affirm the contract and sue 
for damages, but cannot pursue both remedies. Id. 


Venire. See Jury, 4, 5. 
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Venue. 

Sec. 54 of the Code, providing that a suit against an officer must 
be brought in the county where the cause of action, or sgme 
part thereof, arose, applies to a suit begun after the expira- 
tion of the term of office and the removal of the officer from 
the county. Herbert v. Wortend yk... ccc ccc ccc cece newness 


Verdict. See Triat, 3, 12, 14. 
Draws interest to date of judgment rendered thereon. Fre- 
mont, BH. & M. Ve. BR. C0. v. ROU. ccc ccc cece cece Wiegerexetiate-ete 


Villages. See Quo WARRANTO. 


Voluntary Assignments. See SeT-OFF anpD COUNTER-CLAIM. 
1. Except as authorized by statute, the assignee cannot assert 
rights beyond those possessed by the assignor before the 
assignment. Lancaster County Bank v. Gillilan.... cece eee 


2. A voluntary assignment is void unless witnessed. Sager v. 
SUINMONS 2550 cies sie Pisces Tis EEE ba De eeg Vee ale eg eae ee seat eS 


3. In construing sec. 6, ch. 6, Comp. Stats., it was Acld that vol- 
untary assignments must be in writing, and executed and 
acknowledged, as ordinary conveyances of realty. Jd. 


Voluntary Associations. See ASSOCIATIONS, ° 
Wages. See Evinrnce, 6. 


Waiver. See ATTACHMENT, 2. EXECUTORS AND ADMINISTRATORS, 8. 
GUARANTY, 1. INSURANCE, 6, 7. PLEADING, 6. REFERENCE. 


Warehousemen. See BAILMENT, 5, 6. 

Warranties. See Insvrance, 10-15. 

Warrants. See Scuoors anp Scioon Districts, 4. 
Water Companies. See MunicipAL CorPoraTions, 4, 10. 
Water-Courses. See Mints anp Mitt-Dams. 

Wells. See MECHANICS’ LIENS, 1. 


Wills. See EXECUTORS AND ADMINISTRATORS. 

1. Sec. 127, ch. 23, Comp. Stats., does not require the words 
composing the name of an illiterate testator to be written 
at the end of his will, his mark intended and adopted as his 
signature being sufficient. Thompson v. Thompson........... 


2. Sec. 127, ch. 23, Comp. Stats., does not require the witnesses 
to subscribe the will at the express request of the testator. 
Id, 


38. Evidence feild to sustain a finding that the testator was of 
sound mind and that he was not induced by undue influence 
in the execution of his will. Jd. 
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Witnesses. See Criminaut Law, 6, 9,11. DeEprosirTions, 3. Evt- 
DENCE, 3,4. REVIEW, 71, 72. VOLUNTARY ASSIGNMENTS, 2. 
WILLS, 2. 

1. In absence of an abuse of discretion, the action of the trial 
court in limiting the cross-examination of a witness will not 
be reviewed in the supreme court. Stough v. Ogden......... 291 

2. Testimony of a witness should not be disregarded because he 
made a misstatement, unless it was willfully and intention- 
ally false. McCormick Harvesting Machine Co. v. Seeman.... 312 

3. Whether the false statement of a witness was intentionally 
made is a question for the jury. Id. 

4, In a suit by an executor to recover money given by testatrix 
to defendant for investment, the latter was hcld competent to 
testify how little, if anything, remained unpaid to the estate, 
where he had been previously required, as a witness, to 
identify letters which he had written to testatrix concerning 
the transaction and to state only the amount received from 
her. (See, also, 48 Neb., 691.) Yaylor v. Ainsworth.......... 696 

5. Answers to questions on cross-examination as to the ca- 
pacity of the witness to testify as an expert icld properly 
excluded. Denise t. City of OMANG.. 0... ccc cece cee cece cee 71 

6. It is error for a court, in a criminal case, to single out a par- 
ticular witness for the defense and give to the jury a cau- 
tionary instruction which applies to his testimony the rule, 
“Falsus in uno, falsus in omnibus.” Argabright v. State...... 760 


Word. 
“Residence.” Johnson v. May.....cccececeas aietsieherets Bie: e Se MOR es 601 


Writs. See Manpamus, 18. Suatacons. 


